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MARKER  V.  MARKER.  Apnl  17M  & 

2Srd, 
Plaintiff  Thomas  John  Marker  was  the  tenant  for  The  Coui%  by 
life  of  the  Combe  property,  (upon  which  was  the  timber  in  35ctnn?of^* 

equitable 
wMte,  controls  and  restrains  the  excessive  use  of  the  legal  power  incident  to  an  estate  unjm- 
peadiable  of  WMie,  bnt  with  reference  only  to  the  presumed  will  and  intention  of  the  party 
by  whom  the  power  was  created. 

In  the  preservation  of  ornamental  timber  the  protection  of  the  Court  is  confined  to  timber 
planted  and  left  standing  for  shelter  or  ornament;  and  the  question,  whether  the  protection 
should  be  extended  to  particular  timber,  is,  therefore,  one  of  fact,  and  the  determination  must 
depend  upon  the  evidence  which  can  be  collected  to  establish  the  Ihct. 

The  cftse  of  a  trust  or  restriction  created  for  the  preservation  of  ornamental  timber,  is  not 
like  a  trust  for  purposes  of  benevolence  (as  to  which  the  objects  are  unlimited,  and  no  stand- 
aid  can  be  found),  but,  HmbUt  is  a  trust  or  restriction  which  the  Court  will  endeavour  to  exe- 
cute or  enforce. 

There  are  cases  in  which  the  Court  may  execute  a  trust  for  the  application  of  money  to 
purposes  of  taste  or  ornament,  and,  in  doing  so,  may,  in  the  absence  of  any  prescribed  stand- 
ard, or  if  the  standard  be  more  or  less  indefinite,  act  upon  the  opinions  of  persons  who  are 
consulted  by  others  in  such  matters,  as  it  acts  in  other  cases  upon  the  opinions  of  persons  of 
WQieaot'—Semble, 

Where  a  tenant  for  life  without  impeachment  of  waste  had  sold  a  quantity  of  timber 
trees,  which  the  Court  afterwards  restrained  him  from  felling,  on  the  supposition  that  it 
would  be  equitable  waste,  the  Court  held  that  the  purchasers  of  the  timber  were  not  neces* 
■ay  parties  to  the  injunction  suit,  but  required  the  Plaintiff  to  give  security  to  the  Defend- 
ant, not  only  for  the  value  of  all  the  trees  which  the  Defendant  should  be  prevented  from 
eutting  by  the  injunction,  but  also  for  any  loss  or  damage  the  Defendant  might  incur  or  bus* 
tain  by  reason  of  his  being  prevented  from  completing  the  sale. 

VOL.  IX.  B  H.  W. 


0 


•I«51. 


SUUemenL 


'.      -  CASES  IN  CHANCERY. 

queatioiD)}  ^zpect^t  on  tl^e  determination  of  the  estate  of 
the  Defendant  Henry  William  Marker^  the  tenant  for  life 
in  posaeBsion,  and  upon  the  deteffmination  of  an  estate 
tail  limited  to  the  second  and  other  sons  of  the  same 
Defendant. 


The  two  other  Plaintiffs,  Jtichard  and  John  Marker,  were 
the  infant  sons  of  ITiomas  John  Marker;  Richard  was  the 
tenant  for  life  next  in  succession  to  his  father,  and  John  was 
the  tenant  for  life  in  succession  to  Richard^  in  default  of 
male  issue  of  the  latter.  Margaretta  Markevy  the  mother  of 
the  adult  Plaintiff  and  of  the  Defendant  in  possession,  hj 
the  settlement  under  which  all  the  parties  deriyed  their  title, 
limited  the  manors,  capital  and  other  messuages,  tenements, 
fiums,  lands,  advowsons,  rectories,  and  other  hereditaments 
comprised  in  the  settlement,  (including  the  Combe  proper- 
ty) to  Samuel  Kekewich  and  James  Pulman,  their  executors, 
&c.,  for  a  term  of  1000  years,  upon  trust  to  raise  one  sum 
of  10,0002.  for  the  settlor  Margaretta  Marker^  and  two  other 
sums  of  10,000^,  after  her  decease,  for  her  son  and  daughter 
TTiomas  John  Marker  and  Margaret  Frances  Smith.  The 
words  in  which  this  trust  was  expressed,  are  stated  in  the 
judgment  (a).  The  rights  which  were  conferred  by  this 
trust,  and  the  mode  of  carrying  it  into  execution,  were,  a£^ 
ter  the  death  o£  Margaretta  Marker,  the  subject  of  litigation 
in  several  forms. 

A  suit  was  instituted  by  the  infant  Plaintiff  Richard 
Marker  agiunst  the  trustees  and  the  other  parties  interested, 
to  restrain  the  trustees  from  raising  the  three  sums  of 
10,000/1  by  sale  or  mortgage  of  the  settled  estates,  imtil  the 
timber  thereon,  of  ripe  and  full  growth,  should  have  been 
first  sold  and  applied.    To  this  bill  demurrers  were  allow- 


(a)  See  p.  8,  infra. 
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od  (a).  In  December,  1850,  the  Defendant  Henry  WOkam 
MarhtT  ady^tised  700  oeJk  trees  and  100  ash  trees  on  the 
Ckmbt  estate,  for  sale;  and  the  trustees  of  the  term  filed 
their  hill  to  restrain  the  proposed  sale  bj  the  Defendant 
until  the  trost  monies  had  been  raised.  This  motion  was 
refiised(ft).  The  present  bill  was  filed  on  the  22nd  of  March, 
1851,  to  restrain  the  felling  of  the  timber,  on  the  ground  of 
its  oniamental  chantcter.  On  the  motion  for  the  injunction, 
affidavits  were  filed  on  both  sides,  the  result  of  which  is 
stated  IB  the  judgment 


1S5J. 


Mr.  BoU  and  Mr.  Foohy  for  the  motion. 


ArguuMfM. 


Mr.  BeAdL  and  Mr.  Giffardj  for  the  Defendant  Henry 
ffiUiam  Marker. 

The  excepting  clause  in  the  settlement,  purporting  to 
abridge  the  power  of  the  tenant  for  life,  is  too  rague  and 
indefinite  to  be  enforced  by  this  Court  The  Court  will 
not  undertake  to  decide  whether  a  particular  tree  or  group 
of  trees  does  or  does  not  aocomplish  an  ornamental  purpose. 
That,  Lord  JEldon  says,  is  a  question  ^^  which  cannot  safely 
be  trusted  to  the  Court : "  Marquis  o/DawnMre  v.  Sandys  (c). 
The  Court  has  revised  to  restrain  the  cutting  of  timber, 
not  more  specifically  protected  than  by  the  description  that 
it  might  ^^  contribute  to  ornament:"  WUHams  v.  M^Na^ 
mora  (d).  A  tenant  for  life  without  impeachment  of  waste 
may  cut  anything  which  is  timber;  Smyths  v.  Smyths  (e); 
and  in  order  to  bring  trees  within  the  protection  of  the 
Court,  m  such  a  case,  it  must  be  shewn  that  they  were 
planted  with  a  view  to  ornament,  or  left  by  design  with  a 


(a)  See  Marker  ▼.  Kekewieh^  8      afterwardb  gimnted  the  inj unction. 
Hare.  (c)  e  Ves.  107,  llOo. 

(b)  On  tke  motion  in  Kskstoich         (d)  8  Yes.  70. 

Y.  Marker^  tlte  Loid  Chancellor         (e)  2Swanst351. 
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ArgumeiU. 


purpose  of  ornament  or  shelter  to  the  mansion,  by  a  pariy 
haying  power  to  cut  them.  The  word  "  ornament'*  there- 
fore has^  from  the  necessity  of  the  case,  acquired  in  equity 
a  technical  meaning,  which  may  possibly  be  very  different 
from  its  real  meaning.  The  Court  thereby,  without  adopts 
ing  or  attempting  to  arrive  at  any  abstract  standard  of 
taste,  seeks  the  definition,  which  the  acts  and  language  of 
the  settlor  of  the  property  afford,  of  the  term  ^^  ornamental," 
and  carries  his  directions  into  effect  according  to  that  defi- 
nition: Wombw€llY.Belasy8e{a\  ChamberlyneY,JDummer(b)^ 
Ltuhington  v.  Boldero  (c).  Surges  v.  Lamb  {d)y  and  O^Brien 
V.  O'Brien  (e). 


This  case  is  analogous  to  those  of  expressions  of  trust, 
which  the  Court  has  always  refused  to  execute, — as  for 
example,  in  cases  of  charitable  gifts,  where  the  bequest 
is  made  for  objects  conducive  to  virtue,  or  to  morality, 
or  other  objects  of  a  like  indefinite  character.  The  terms 
are  in  this  case  more  loose  and  incapable  of  execution  than 
they  were  in  Marquis  of  Dotimshire  v.  Lady  Sandys,  The 
trees  to  be  protected  are  not  merely  those  which  might  be  or- 
namental, when  viewed  ^om  a  certain  spot  or  from  a  limited 
space,  but  ornamental  to  the  house,  out-buildings,  or  ofiSces 
thereof,  or  the  pleasure  grounds  attached  thereto,  or  any  of 
the  views  and  prospects  of  the  same.  The  Plaintiffs  have 
entirely  failed  to  shew  that  any  of  the  trees  in  question 
were  either  planted  for  ornament  or  left  with  the  design 
of  ornament.  The  aflSdavits  on  behalf  of  the  Defendant 
shew,  on  the  contrary,  that  as  to  some  of  the  trees  the  set- 
tlor herself  had  intended  that  they  should  be  felled.  The 
Plaintiff  Thomas  John  Marker  had  known  of  the  intention  to 
sell  the  trees,  long  before  the  sale  was  made.     The  Plaintiffs 


(a)  6  Vefl.  110,n.  (a). 
(h)  1  Bro.  C.  C.  166;  S.  C,  3 
Bro.C.C.549. 
(c)  6  Mad.  149. 


(</)  16Ve8.174. 

(e)  Amb.  107.  The  cases  are 
ooUected  in  Drewry  on  *«  Injunc- 
tion,** pp.  142  et  seq. 
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in  the  suit  of  Kekewich  y.  Marker  have  represented  these 
trees  as  in  fiict  not  ornamentaL  The  motion  to  restrain 
the  sale  on  the  grounds  then  adduced  had  been  refused,  and 
the  sale  has  therefore  in  fact  been  allowed  to  take  place 
under  the  sanction  of  the  Court.  The  Court  would  not 
entertain  a  motion  which  came  so  late,  where  the  Defend- 
ant had  been  allowed  to  enter  into  contracts  that  might  in- 
volve him  in  extensive  liabilities,  if  he  were  not  suffered  to 
complete  them,  and  where  the  representation  of  the  char- 
acter of  the  timber  was  directly  the  reverse  of  that  which 
had  been  made  by  the  same  Phuntiffs  or  parties  in  the 
same  interest  in  the  former  proceedings.  The  purchasers 
of  the  timber,  moreover,  ought  to  have  been  made  parties, 
as  they  are  materially  interested  in  the  question;  and  the 
Court  would  not  in  their  absence  make  an  order  by  which 
they  might  be  seriously  prejudiced,  and  prevented  from  per- 
forming contracts,  into  which  they  might  have  entered  up- 
on the  faith  of  the  timber  being  delivered  to  them.  The 
cases  of  Mann  v.  Stephens  (a)  and  Tidk  v.  Moxhay  (b)  were 
cited. 


1S51. 


Argument 


Mr.  Roliy  in  reply. — ^The  direction  by  the  settlement  to 
retain  enough  of  the  most  ornamental  timber  to  preserve 
the  beauty  of  the  place,  affords  sufficient  evidence  that  the 
settlor  then  conceived  that  there  was  timber  then  existing 
on  the  property  which  was  ornamental;  and  it  clearly 
amounts  to  a  direction  that  such  timber  shall  be  left  for 
ornament.  The  purchasers  are  not  necessary  parties.  It 
is  not  the  rule  of  the  Court  to  require  that  persons,  thus 
indirectly  affected  by  the  restraining  of  an  illegal  act,  should 
be  heard  or  represented  in  the  suit ;  nor,  in  a  case  of  waste, 
is  an  objection  for  want  of  parties  any  ground  for  refusing 
the  injunction :   Const  v.  Harris  (c). 


(a)  15  Sim  377.         (b)  11  Beav.  157         (e)  T.  &  R.  514. 
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Judgment, 


The  Vicb-Chanoellor  : — 

This  was  a  motion,  on  the  part  of  the  Plafaitiffs,  for  an 
mjunction  to  restrain  the  Defendant  Henry  HUltam  Marker, 
his  servants,  workmen,  and  agents,  from  cutting  down  or 
felling,  or  permitting  to  be  cut  down  or  felled,  700  oak 
trees,  marked  progressively  1  to  700,  or  any  other  trees 
growing  on  the  estates  in  the  bill  mentioned,  which  afford 
or  give  protection,  shelter,  or  ornament  to  Combe  Houscj 
or  the  buildings  or  offices  thereof,  or  the  pleasure-grounds 
attached  thereto,  or  any  of  the  views  and  prospects  of  the 
same. 

The  trees  in  question  are  standing  upon  an  estate  at  Gi^ 
tisham,  in  the  county  of  Devan,  consisting  of  about  1700 
acres,  and  on  which  the  mansion-chouse,  called  Combe  Houte^ 
18  built  It  appears  to  be  an  old  mansion-house,  situate  on 
the  slope  of  a  hiU,  and  built  in  the  Elizabethan  style,  with 
a  terrace  finont,  and  with  shrubberies  and  pleasure-grounds 
attached  to  it.  The  hill  rises  gradually  at  the  back  of  the 
house;  and  there  are,  upon  the  rise  of  the  hill,  three  woods^ 
called  the  Cross  Park  Wood^  the  Combe  Woody  and  the 
Kennel  Copse^  which  form  a  belt  or  boundary  to  the  plea- 
sure-grounds, and  contain  together  about  thirty-three  acres. 
Above  these  woods  there  is  a  range  of  sheep  pastures,  and 
the  higher  summit  of  the  hill  is  again  clothed  or  fringed 
with  wood.  There  is  a  footpath  leading  from  the  mansion- 
house,  through  the  Cross  Park  Woody  to  the  rectory-house 
and  grounds ;  and  this  footpath  is  bounded  by  laurels  and 
hollies.  There  are  two  rookeries  in  the  Combe  Wood  and 
the  Kennel  Copse;  and  the  farm-buildings  lie  at  the  back  of 
the  Combe  Wood.  Of  the  700  oak  trees  now  proposed  to 
be  cut,  500  are  standing  in  the  three  above-mentioned 
woods.  Some  few  of  them  form  part  of  the  rookeries ;  a 
few  others  immediately  adjoin  the  rectory  footpath ;  and 
the  rest  are  trees,  standing  either  separately  or  together 
in  small  numbers,  in  different  parts  of  the  woods.     The  re- 
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mainiiig  200  oaks  stand  either  in  hedge-rows  or  in  the  in-  is5i. 
closed  fields  or  open  lands  forming  part  of  the  estate. 
Eleven  of  these  trees  are  described  as  standing  in  an  ele- 
vated position  above  a  small  orchard  which  adjoins  the  lawn, 
and  as  being  in  view  of  the  mansion  and  its  approaches;  •'**V»»*^ 
and  five  others  of  them  are  described  as  being  in  a  field 
adjoining  a  public  road,  running  through  the  prt^rty  firom 
the  village  of  OUtisham  to  the  rectory,  but  not  in  view  of 
the  house.  The  position  of  the  rest  of  the  200  oaks  does 
not  appear  by  the  aflSdavits. 

The  mansion  and  lands  at  GUHslusm  ibrm  part  of  a  large 
estate,  called  the  Combe  estate,  whidi  was  formerly  the 
property  of  T%muu  JhOty  and  contains  about  4000  acreSi 
Thomas  Putt  died  in  the  year  1787,  having  by  his  will  de- 
vised the  estate  to  uses  in  strict  settlement  From  the  time 
of  his  death  until  the  24th  of  August,  1844,  the  estate  was 
held  by  several  tenants  for  life  in  succesmon,  whose  estates^ 
under  the  limitations  of  his  will,  were  unimpeachable  of 
waste.  On  the  24th  of  August,  1844,  Margaretta  Market 
came  into  possession  of  the  estate  as  tenant  in  taiL  She 
duly  barred  the  entail  in  the  estate,  and  by  tf  deed  dated 
the  11th  of  October,  1844,  resettled  it,  in  consideration  of 
natural  love  and  affection,  to  the  use  of  the  Defendants, 
Kektwich  and  Pubnan^  for  the  tenn  of  1000  years,  without 
impeachment  of  waste,  save  only  the  cutting  and  felling  of 
ornamental  timber  as  thereinafter  mentioned;  and  after  the 
detennination  of  Ae  said  term,  and  in  the  meantime  subject 
thereto  and  to  the  trusts  thereof,  to  the  use  of  herself  the 
said  Margaretta  MarhoTy  for  her  Kfe,  without  impeachment 
of  waste,  save  only  tiie  cutting  and  felling  of  ornamental 
timber,  as  thereinafter  mentioned;  with  remainder  to  the  use 
of  the  Defendant  Henry  WiOiam  Marhety  for  life,  without 
impeachment  of  waste,  save  as  aforesaid;  with  remainder  to 
the  use  of  a  soli  of  the  Defendant,  who  is  since  dead  with- 
out issnd,  for  life,  without  impeachmetit  of  waste,  save  as 
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aforesaid;  with  remainder  to  the  fimt  and  other  sons  o/i Henry 
fVUliam  Put  Marker^  and  to  the  second  and  other  sons  of 
Henry  William  Marker  successively^  in  tail  male;  with  re- 
mainder to  the  use  of  the  Plaintiff  Thomas  John  Marker^ 
for  life,  without  impeachment  of  waste,  save  as  aforesaid; 
with  remainder  to  the  use  of  the  Plaintiff  Richard  Marker 
(eldest  son  of  the  Plaintiff  Thomas  John  Marker),  for  life, 
without  impeachment  of  waste,  save  as  aforesaid;  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  the  Plain- 
tiff Richard  Marker ^  in  tail  male;  with  remainder  to  the  use 
of  the  Plaintiff  John  Marker  (second  son  of  the  Plaintiff 
TTiamas  John  Marker),  for  life,  without  impeachment  of 
waste,  save  as  aforesaid;  with  divers  remainders  over,  and 
with  the  ultimate  remainder  to  the  use  of  the  Defendant 
Henry  William  Marker,  in  fee;  and  by  this  deed,  the  trusts 
of  the  term  of  1000  years  of  the  settled  property  were  de- 
clared as  follows: — "Upon  trust,  in  the  first  place,  by  cut- 
ting, and  felling,  and  selling,  and  converting  into  money,  all 
or  any  part  or  parts  of  the  timber  now  standing  and  grow- 
ing on  the  said  lands,  which  is,  or  shall  be,  of  full  and  ripe 
growth,  and  not  ornamental  to  the  mansion  at  Combe  afore- 
said, or  the  pleasure  grounds  attached  thereto,  or  any  of  the 
views  or  prospects  of  the  same;  of  which  timber  it  is  hereby 
declared,  that  enough  of  the  most  ornamental  shall  always 
remain  to  preserve  the  beauty  of  the  place  unimpaired;  or 
by  demising,  mortgaging,  or  selling  the  premises  comprised 
in  the  said  term,  or  any  part  or  parts  thereof  (save  and  ex- 
cept the  mansion-house  at  Combe  aforesaid,  and  the  several 
manors,  messuages,  farms,  advowsons,  rectories,  lands,  here- 
ditaments, and  premises,  situate,  lying,  or  being  in  the  said 
several  parishes  of  Gittisham,  Fairway,  Hintan,  and  Btwk' 
erell,  or  any  or  either  of  them,  all  of  which  are  hereby  ex- 
pressly reserved  from  sale),  and  for  all  or  any  part  of  the 
said  term,  or  by  all  or  any  of  the  said  ways  or  means,  or  any 
other  reasonable  ways  or  means,  forthwith  to  levy  and  raise 
the  clear  sum  of  10,000/.,  and  to  pay  the  same  to  the  said 
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Mafyaretta  Marker^  her  executors,  adminktraton,  or  aa-  1851. 
dgm,  or  as  she  or  they  shall  order  and  direct,  for  her  and 
their  own  absolute  benefit  And,  in  the  next  place,  from 
and  immediately  after  the  decease  of  the  said  Margarttta 
Marker^  by  all  or  any  of  the  ways  and  means  aforesiud,  to  ^^'^m'^^^^ 
levy  and  raise  two  seyeral  sums  of  10,000^  and  10,000/.,  and 
to  pay  the  first  of  those  two  several  sums  of  10,0002.  each 
unto  the  said  Thomas  John  Marhtr^  his  executors,  adminis- 
trators, and  assigns,  for  his  and  their  absolute  benefit;  and 
to  be  by  him  and  them  received  in  satisfaction  of  any  chdm 
he  may  have  on  his  brother,  whether  legally  or  otherwise, 
under  the  codicil  to  the  last  will  and  testament  of  his  uncle, 
the  Reverend  Thomas  Putty  deceased;  and  to  pay  over  and 
apply  the  last  of  the  two  several  siuns  of  10,000/1  each  to 
such  persons  and  in  such  manner  as  Margaret  Frances  Snuih^ 
the  wife  of  the  Reverend  Cteorge  Tawnsend  Smithy  formerly 
Margaret  Frances  Marker,  a  daughter  of  the  said  Marga^ 
retta  Marker,  shall  by  any  writing  under  her  hand  appoint.'* 
There  is  then  a  proviso  for  a  cesser  of  the  term;  and  there 
are  also  powers  of  jointuring  to  tenants  for  life,  and  powers 
of  leasing,  and  of  sale  and  exchange,  and  the  usual  provi- 
sions for  the  change  and  indenmity  of  trustees. 

It  appears  that  the  tenants  for  life  under  the  will  of 
Thoma^s  Putty  although  their  estates  were  impeachable  of 
waste,  on  several  occasions  cut  down  timber  in  the  three 
woods  about  the  mansion  house,  both  for  use  and  for  sale. 
But  it  is  clear  that  there  was  a  very  laige  quantity  of  tim- 
ber fit  for  cutting  upon  the  estate,  and  particularly  in  these 
woods,  when  Margaretta  Marker  came  into  possession  in 
August,  1844,  Margaretta  Marker  did  not,  nor  did  the 
trustees  during  her  life,  cut  down  any  trees  upon  the  estate, 
except  a  few  larch  or  fir  trees,  which  were  cut  by  her; 
and  no  part  of  the  10,0002.  secured  to  her  under  the  trusts 
of  the  term  was  raised  or  paid  in  her  lifetime.  She  died 
in  July,  1846,  having  by  her  will  appointed  the  Defendant 
Henry  William  Marker  to  be  her  executor. 
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1851.  Upon  the  death  of  Margaretta  Marker,  the  Defendant 

Henry  ffUKam  Marker  entered  into  poBsedsion  of  the  es- 
tate as  succeeding  tenant  for  life  under  the  resettlement; 
and  in  January,  1849,  1900/.  or  thereabouts  was  raised 
by  sale  of  timber  upon  the  estate,  and  received  by  him  in 
part  of  the  10,000/.  secured  to  Margaret  Market  under  the 
trusts  of  the  term.  Up  to  this  period,  no  difference  ap- 
pears to  have  arisen  between  the  parties;  but,  some  time 
in  the  year  1850,  a  question  arose  whether  upon  the  true 
construction  of  the  deed  of  the  11th  of  October,  1844,  the 
timber  made  subject  to  the  trusts  of  the  term  was  not 
primai'ily  liable  for  the  three  several  sums  of  10,0002.  se- 
cured thereby;  and  for  the  purpose  of  determining  this 
question  a  bill  was  filed  in  this  Court  in  the  name  of  the 
now  infant  Plaintiff  Richard  Marker,  by  his  next  friend ;  and 
demurrers  were  put  in  to  the  bill  and  were  allowed.  This 
suit  appears  to  have  related  exclusively  to  the  rights  of  the 
parties  to  the  property  made  subject  to  the  trusts  of  the 
term,  and  not  to  the  extent  of  the  property  comprised 
within  the  term,  and  is,  therefore,  immaterial  to  the  ques- 
tion between  the  parties  on  the  present  motion. 

The  suit  instituted  in  the  name  of  the  infant  Plaintiff 
Richard  Marker  having  been  disposed  of  by  the  allowance 
of  the  demurrers,  the  Defendants,  Kehetoich  and  Pulman, 
the  trustees,  it  appears,  were  advised  that  the  decision  in 
that  suit  determined  only  that  they  were  not  bound  to  re- 
sort to  the  timber,  in  the  first  instance,  for  raising  the  sums 
of  10,000/.,  but  left  the  question  undetermined,  whether  they 
have  not  a  right  to  resort  to  the  timber  or  to  the  estate  for 
the  purpose,  according  to  their  discretion;  and  they  accord- 
ingly made  a  communication  to  that  effect  to  the  Defendant 
Henry  WiUiam  Marker;  and  the  Defendant  Henry  WilUam 
Marker  having,  on  the  10th  of  December,  1850,  advertised 
the  700  oak  trees,  which  are  in  question  on  the  present 
motion,  (with  100  ash  trees,  which  have  since  been  cut 
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down,)  for  eale  upon  the  3l6t  of  December^  the  trustees, 
ea  the  2l8t  of  that  month,  filed  their  bill  in  thie  Court 
against  the  Drfendant  Henry  WtOiam  Marker^   and  the 
Plaintifib  in  the  present  suit,  and  the  other  parties  interest- 
ed under  the  settlement  of  October,  1844,  praying  that  it     ^^'*rm^^ 
m%ht  be  dedared,  that,  according  to  the  true  meanii^  and 
construction  of  the  said  settlement,  the  PhiintiffB,  the  trus* 
tees,  were  entitled  to  use  and  exercise  a    disei^tionary 
power  in  aceordanoe  with  the  trusts  declared  bj  the  said 
setdonent  as  to  the  mode  in  which  die  three  several  sums 
of  IO9OOO2.  should  be  leried  and  raised;  and  that  the  Plain- 
tiffiy  the  trustees,  had  a  discretionary  power  to  raise  and 
pay  the  8ame»  or  any  part  thereof,  mther  by  resorting  to 
the  timber  of  ripe  and  fiill  growtib,  other  than  such  as  was 
ornamental  to  the  said  mansion  of  Combey  and  the  pleasure 
grounds  attached  thereto,  or  any  of  the  views  and  prospects 
thereof,  which  then  were  standing  or  growing,  or  which, 
until  the  said  money  should  be  fully  raised  and  satisfied, 
should  be  standing  or  growing  on  the  said  estates;  and  that 
the  right  of  the  Defendant  Henry  William  Marker j  or  any 
other  of  the  Defendants  thereto,  who,  under  the  limitations 
of  the  settiementy  were  made  tenants  for  life  of  the  said 
estates,  to  cut  or  fell  any  such  timber,  was  suboidinate  to 
the  right  of  tiie  Pkintifib,  the  trustees,  to  exercise  such  dis- 
cretionary power;  and  that  the  Defendant  Henry  WiWam 
Marker  might  be  restrained  by  the  order  and  injunction  of 
this  Court  from  cutting  kx  felling  any  such  timber,  or  sell- 
ing or  diqpoffing  thereof^  whilst  the  said  monies  by  the  set- 
tlement directed  to  be  levied  and  raised  were  not  raised; 
the  Plaintiffis  the  trustees,  being  ready  and  willing  and 
thereby  offering  forthwitii  to  take  all  measures  and  pro- 
ceedings necessary  or  proper  in  accordance  with  the  trusts 
and  discretionary  power  vested  in  them  by  the  said  settie- 
ment  for  levying  and  raismg  the  same  motiies,  so  far  as  the 
same  then  remained  unsatisfied.     The  other  parts  of  the 
prayer  do  not  appear  to  me  materiid  to  the  present-motion. 
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135^^  Mr.   Gidky,  as  solicitor  for  the  trustees  Kehewich  and 

Pidmafif  the  then  Plaintiffs  and  now  Defendants^  filed  the 
bill ;  and  Mr.  Gidley  acted  as  solicitor  for  the  present  Plain- 
tiffs as  Defendants  in  that  suit,  and  is  their  solicitor  in  the 
Judgrn&ni.  present  suit;  and  the  timber  advertised  to  be  sold,  includ- 
ing the  oaks  now  in  question,  was  clearly  treated  by  this 
bill  as  not  being  ^'ornamental  to  the  mansion-house,  or 
pleasure  grounds,  or  any  of  the  views  or  prospects  of  the 
same,"  it  being  probably  considered  necessary  so  to  treat  it, 
in  consequence  of  the  terms  of  the  declaration  of  trust  as 
to  ornamental  timber.  Upon  the  filing  of  this  bill,  ap- 
plication was  made  to  Lord  Cranworth  for  the  injunction ; 
but  his  Lordship  declined  to  grant  it,  the  Defendant  Henry 
William  Marker  (who  it  must  be  observed  was  not  only 
tenant  for  life,  but  also  entitled,  as  personal  representative 
of  Margaretta  Marker,  to  the  unpaid  part  of  the  10,000i, 
secured  to  her  under  the  trusts  of  the  term,)  undertaking  to 
account  for  the  produce  of  the  timber  if,  and  as,  the  Court 
should  direct 

The  injunction  having  been  thus  refused,  the  700  oaks 
and  the  100  ash  trees  were  sold  to  different  purchasers  on 
the  3l8t  of  December  last,  and  the  ash  trees  have  been  ac- 
tually cut  down;  and  in  this  state  of  circumstances  the  pre- 
sent bill  has  been  filed  by  Thomas  John  Marker,  Richard 
Marker,  and  John  Marker,  the  two  latter  of  whom  are  in- 
fants, as  tenants  for  life  in  remainder  under  the  settlement 
of  October,  1844,  against  Henry  William  Marker  ihe  tenant 
for  life  in  possession  under  the  same  settlement,  KehewichwaA. 
Pulman  as  trustees  of  the  term,  and  George  Townsend  Smith 
and  Margaret  Frances,  his  wife,  as  interested  under  the 
trusts  of  the  term  in  the  10,000/.  thereby  secured  for  the 
benefit  of  Mrs.  Smith,  The  bill  states  the  settlement  of 
October,  1844,  and  sets  forth  in  detail  the  trusts  of  the 
term.  It  alleges  that  the  settled  estates  are  not  timber 
estates ;  that  they  consist  of  a  mansion-house,  with  exten- 
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Bive  buildings^  offices,  and  pleasure-grounds  thereto  attach- 
ed, suitable  for  the  residence  of  the  owner  of  the  estates^ 
and  used  as  such;  of  farms  and  lands  let  to  tenants;  and  of 
a  comparatively  small  portion  of  wood  land;  and  that,  for 
many  years  previously  to  the  estates  being  put  into  settle- 
ment by  Margarttta  Marker ^  the  timber  growing  thereon  had 
been  carefully  preserved  by  the  owners  of  the  estates,  and 
allowed  to  remain  uncut ;  and  that  there  was,  at  the  date 
of  the  settlement,  and  at  the  death  of  Margaretta  Marker j 
and  that  there  now  is,  standing  and  growing  on  the  estates, 
a  huge  quantity  of  timber  of  full  and  ripe  growth,  and 
much  more  than  is  usual  on  estates  of  a  like  description. 
It  then  states  the  sale  of  the  timber  under  which  the  190(M1 
was  raised,  and  the  sale  of  the  700  oak  and  100  ash  trees, 
on  the  31st  of  December  last.  And  with  reference  to  those 
trees,  it  charges  that  the  principal  portion  of  the  trees  so 
sold  was  standing  and  growing  in  a  wood  near  the  mansion- 
house,  and  that  the  rest  thereof  were  standing  and  growing 
in  hedge-rows,  or  on  the  open  lands  on  the  said  estate;  and 
that  some  of  the  said  trees  were  standing  and  growing 
within  200  yards  of  the  mansion-house ;  and  that  all  the 
said  trees  so  sold  were  ornamental  to  the  mansion-house 
and  grounds,  and  the  views  and  prospects  of  the  same, 
and  ought  to  have  been  preserved  as  such;  and  that  a 
great  part  thereof  afforded  protection  and  shelter  to  the 
mansion-house  and  offices,  and  the  pleasure-grounds  of  the 
same,  and  ought  to  have  been  preserved  on  that  account. 
It  fiirther  charges,  that,  since  the  sale,  the  Defendant  Henry 
WUHam  Marker  has  permitted  the  purchasers  of  the  ash 
trees  to  enter  upon  the  estate,  and  cut  and  fell  those  trees; 
that  he  has  received  the  price  thereof  fix>m  the  purchasers, 
and  applied  the  same  to  his  own  use,  or  in  satisfaction  of 
the  monies  directed  to  be  levied  and  raised.  It  also  charges, 
that  if  the  700  oak  trees  are  allowed  to  be  cut  down,  the 
mansion-house,  and  the  offices  and  buildings  attached 
thereto,  will  be  deprived  of  the  protection  and  shelter  af- 
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IML  brded  ibenkjj  wbich  ought  to  be  preserved;  and  the 
benaij  of  the  same^  and  of  the  pleaBure-groands  thereof, 
and  of  the  aeenery,  viotasy  views,  and  the  proepects  of  the 
aame  will  be  greatly  impaired ;  and  that  irreparable  da- 
^'^^'''^"^  HMgOy  ^K)]],  destruction,  and  injury  will  be  occasioned  and 
committed  to  and  upon  the  estates,  and  grievous  wrong 
and  injury  done  to  the  Pbuntiffs,  as  the  parties  in  remain- 
der entitled  to  the  estates  after  the  Defendant  Henry 
fVHUam  Murhnr ;  and  it  prays  the  injunction  which  is 
sou^t  by  the  present  motion.  The  question  I  have  to 
consider  is,  whether  the  injunction  ought  to  be  granted  as 
to  all  or  any  part  of  die  timber ;  and  if  granted  at  all,  whe- 
ther upon  any  and  what  terms  ? 

Upon  the  argument  of  the  motion  before  me,  several 
points  were  urged  upon  the  part  of  the  Defendant  Henry 
fVilUam  Marker^  which  do  not  involve  the  substantial  merits 
of  the  case ;  and  it  may  be  ocmvenient,  in  the  first  instance, 
to  refer  to  those  points. 

It  was  contended,  on  the  part  of  this  Defendant,  that 
the  conduct  of  the  parties,  apart  from  any  question  of  ac- 
quiescence on  their  part,  precluded  them  from  all  title  to 
the  injunction ;  that,  having  been  parties  to  the  suit  insti- 
tuted by  the  trustees,  in  which  the  timber  in  question  was 
alleged  not  to  be  ornamental,  they  could  not  be  permitted, 
by  the  present  bill,  to  assert  the  right  to  it  as  being  orna- 
mental. But  nothing  further  appears  by  the  affidavits  upon 
this  subject,  than  that  Mr.  Gidley,  the  solicitor  for  the  trus- 
tees,  the  Plaintiffe  in  that  suit,  acted  also  as  solicitor  for  the 
present  Plaintiffs,  as  DdTendants  in  that  suit;  and  it  would, 
I  think,  be  going  much  too  fiur  to  hold  that  Defendants, 
and  particularly  infant  Defendants,  can  be  in  any  manner 
bound  by  the  allegations  of  the  bill,  upon  the  mere  groimd 
that  they  were  represented  in  the  suit  by  the  same  solicitor 
under  whose  instructions  the  Ull  was  filed.    It  does  not 
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ev^i  ai^)ear  that  the  Plaintiff  Thamm  John  Marktr  ap-         1351. 
peaied  upon  the  motion  in  that  smt ;  and  the  fiu^t,  which  is 
undoubtedly  proTed,  that  Thamoi  John  Marhtr  interfered 
to  impede  the  sale,  does  not  appear  to  me  to  strengthen 
thispart  of  the  case.  J^t^^mmL 

Another  objection  to  the  motion  was»  that  th^re  had  been  Acquiescence 
acquiescence  on  the  part  of  the  Plaintiff  Thomtu  John  yei^^^puoia. 

McartuTy  and  that  acquiescence  on  the  part  of  one  of  seyend  tiffii  in  the 

act  compUkiiv- 
Phvintiffe  precludes  the  interference  of  the  Court  upon  in-  ed  of,  pro- 

teilocutorj  applications  as  much  as  upon  decree.    I  think  terferonce  of ' 

the  Defendants'  argument  upon  this  subject  is  well  founded;  ^^  ^^  ^^ 

and  that,  if  a  case  of  acquiescence  on  the  part  of  the  Plain-  locatory  appU. 

tiff  Thomoi  John  Mwrhgr  was  established,  it  would  be  a  much  u  upon 

sufficient  answer  to  the  motion.    In  a  case  before  Lord  ^^i^i^^ie 

Cottenhanu  when  Master  of  the  Rolls,  where  a  bill  was  fOed  »m«  although 

Bome  of  the 
by  several  Plaintiffs,  some  of  whom  were  infants,  against  co-plaintiflfB 

an  executor,  for  the  purpose  of  setting  aside  a  release,  and  ^^  ^  ^^ 
compelling  him  to  account  for  money  alleged  to  have  been 
improperly  withheld  when  the  release  was  executed,  he  re^ 
fused  to  entertain  a  motion  for  payment  of  money  into 
Court,  upon  the  ground  that  some  of  the  Plaintiffs  had, 
with  fiill  knowledge  of  the  circumstances,  acquiesced  in 
the  retainer;  and  I  think  that,  upon  principle,  the  Court 
ought  not  to  interfere  at  all,  if  it  be  fiilly  satisfied  that  no 
decree  can  be  made.  I  have,  therefore,  felt  bound  to  con- 
sider the  question,  whether  there  has  been  such  an  acqui- 
escence on  the  part  of  the  Plaintiff  ThamoB  John  Marker^ 
as  would  have  barred  his  claim  if  he  had  been  the  sole 
Plaintiff;  and  lam  of  opinion  that  there  has  not  Neither 
the  catalogue  of  the  timber  to  be  sold,  nor  the  handbill  is- 
sued upon  the  sale,  preeuming  him  to  have  seen  them,  con- 
tained any  further  deeGnq[>t]on  of  the  timber  than  that  it  waa 
selected  from  the  GiUiskam  coj^noes ;  and  hia  affidavit,  in 
reply,  distinctly  states  that  he  did  not  know  the  timber  ad- 
vertised waa  ornamental  until  the  latter  end  of  February 
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1851.        last,  soon  after  which  time  the  bill  in  this  suit  igras  filed. 

It  appears,  indeed,  that  although  not  prohibited  from  going 

upon  the  estate,  there  had  been  unfortunate  disputes,  which 

might  naturally  prevent  him  going  there.     It  is,  I  think, 

clearly  established  by  the  affidavits,  that  the  timber  intended 

to  be  felled  was  (whether  purposely  or  not  it  is  unnecessary 

for  me  to  consider)  so  marked,  as  that,  had  he  gone  upon 

the  estate,  he  could  not  have  detected  the  marks  without 

PartieB  cannot  traversing  the  woods.     It  is  to  be  borne  in  mind,  too,  in 

quieue  in  the   considering  the  question  of  acquiescence  on  the  part  of  the 

oS^,nnle«    Plaintiff  Thomas  John  Marker y  tliat  his   right  depended 

they  are  fully    upon  what,  under  the  circumstances  of  this  case,  was  to  be 

cognizant  , 

of  their  right    considered  as  ornamental  timber — a  question  of  some  diffi- 

them!^''  culty  for  the  Court  itself  to  determine.     Parties  cannot,  I 

think,  be  said  to  acquiesce  in  the  claims  of  others,  unless 

they  are  fidly  cognizant  of  their  right  to  dispute  them. 

Delay  was  also  urged  as  an  objection  to  the  motion;  but 
the  same  reasons  which  apply  to  the  question  of  acquies- 
cence apply  also  to  the  question  of  delay. 

The  last  objection,  independent  of  the  substantial  merits 
of  the  case,  rested  upon  the  ground,  that  the  purchasers  of 
the  timber  were  not  parties  to  the  suit.  But  I  think  this 
objection  rather  applies  to  the  question,  what  security  the 
Defendant  Henry  WiUiam  Marker  is  entitled  to  require  from 
the  Plaintiffs,  if  the  injunction  be  granted,  than  to  the  ques- 
tion whether  the  injunction  is  to  be  granted  or  not.  For 
although  purchasers  of  timber  may  be  entitled  in  some  cases 
to  insist  upon  the  delivery  of  the  specific  timber  contracted 
for,  and  to  enforce  it  by  suit  for  specific  performance,  I  ap- 
prehend a  special  case  is  required  for  the  purpose,  and  that 
the  ordinary  remedy  of  such  purchasers  is  in  damages.  The 
case  of  Carlish  v.  ITie  South  Eastern  Railway  Company  (a), 

(a)  1  Macn.  &  6.  6S9,  699;  5.  C,  2  H.  &  T.  366,  373. 
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cited  by  Mr.  Giffardy  does  not  eeem  to  me  to  apply.  The 
question  in  that  case,  as  I  recollect  it,  was  upon  maintaining 
an  injunction,  which  had  been  obtained  at  the  instance  of 
some  shareholders  suing  on  behalf  of  themselves  and  the 
others,  against  payment  of  dividends  by  the  Company;  and 
Lord  Cottenham  dissolved  the  injunction  as  to  the  dividends 
actually  declared,  upon  the  ground,  that  the  declaration  of  a 
dividend  constituted  a  separate  right  in  each  shareholder, 
and  that  the  Plaintiffi  could  not  therefore,  as  to  that  divi^ 
dend,  sue  on  behalf  of  themsdves  and  the  others«  But  the 
case  involved  no  fiirther  question  than  of  the  ri^t  to  sue, 
and  there  can  be  no  doubt  that  the  Plaintiffs  in  this  case 
have  a  common  interest  in  the  subject-matter  of  the  Buit. 


1861. 


Judgment, 


I  have  felt  myself  compelled,  therefore,  to  consider  this 
motion  upon  the  substantial  merits  of  the  case;  and  I  think 
it  may  well  be  considered  in  two  points  of  view: — ^first, 
whether  the  Plaint^s  are  entitled  to  the  injunction  upon 
the  ordinary  doctrine  of  the  Court  in  cases  of  equitable 
waste;  and  secondly,  whether'  they  are  so  entitled  under 
the  special  terms  of  the  particular  deed  on  which  their  title 
is  founded 


With  reference  to  the  first  point,  I  consider  the  doctrine 
of  the  Court  iqiplicable  to  cases  of  equitable  waste  to  be 
perfectly  well  settled.  The  Court  considers  the  excessive 
use  of  the  legal  power  incident  to  an  estate  unimpeachable 
of  waste  to  be  inequitable  and  unjust,  and  therefore  controls 
it;  but  it  exercises  that  control  with  reference  to  the  pre- 
sumed will  and  intention  of  the  party  by  whom  the  power 
was  created,  and  not  to  any  fancied  notions  of  its  own,  and, 
therefore,  as  to  ornamental  timber  confines  its  protection  to 
timber  planted  or  left  standing  for  ornament  The  question, 
therefore,  in  all  such  cases  is  a  question  of  feet,  and  the 
main  difficulty  lies  in  the  evidence  necessary  to  establish 
the  feet. 

VOI*  IX.  c  H.  w. 
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TheConrtmay 
more  readily 
act  in  enforc- 
ing a  restrio- 
tion  on  the  ex- 
ercise of  the 
legal  power  in 
a  matter  of 
taste  or  orna- 
ment, where 
the  restriction 
ia  connected 
with  a  trust, 
than  in  the 
common  law 
case  of  equit- 
able waste  in 
the  abaenoe  of 
any  such  trust 
—SembU, 


TVlth  respect  to  the  second  point,  it  is,  so  far  as  I  am 
aware,  a  somewhat  new  question*  The  evident  intention 
of  the  settlement  is  to  preserve  the  beauty  of  the  place  un- 
impaired; and  the  deed  as  evidently  refers  to  the  state  of 
the  property  at  the  time  of  its  execution,  ^*  of  which  timber 
it  is  hereby  declared  that  enough  shall  always  remain  to 
preserve  the  beauty  of  the  place  unimpaired."  May  it  not 
be  considered,  then,  that  the  settlor  has  set  up  a  standard 
of  beauty  defined  by  the  existing  state  of  the  place?  And 
although  there  will  be,  no  doubt,  great  difficulty  in  execut- 
ing a  trust  or  enforcing  an  injunction  to  preserve  the  pro- 
perty according  to  that  standard,  I  am  not  prepared  to  h<dd 
that  the  difficulty  is  such  as  it  is  beyond  the  power  of  the 
Court  to  grapple  with.  Suppose  the  settlor  had  built  a 
house,  and  had  directed  money  to  be  applied  in  furnishing 
it  in  the  most  tasteful  manner,  or,  to  put  a  case  nearer  to 
the  present,  in  laying  out  gardens  most  ornamentally, 
would  not  the  Court  have  executed  the  trust  (a)?  And 
yet  the  judgment  of  the  Court  would,  in  each  of  the  cases, 
have  had  to  be  exercised  on  matters  of  taste  and  beauty, 
and  without  any  standard  to  guide  it  The  Court,  too,  is 
not  unfrequently  called  upon  to  act  upon  the  opinions  of 
persons  of  science ;  and  why  should  it  not  then  act  upon  the 
opinions,  which  are  consulted  by  others  under  similar  cir- 
cumstances, of  persons  of  taste?  It  is  to  be  observed,  too, 
that  in  the  present  case  the  restriction  upon  waste  is  con- 
nected with  the  trust  It  is  dear  that  the  tenants  for  life 
are  not  intending  to  cut  what  may  not  be  cut  by  the  trus- 
tees; and  if  therefore  the  restriction  upon  the  tenants  for 
life  fSuls,  that  upon  the  trustees  would  seem  to  fail  also. 
Neither  the  cases  which  have  been  referred  to^  nor  others 
to  which  I  have  referred,  seem  to  me  to  decide  this  ques- 
tion. It  is  true  that  Lord  Eldon  in  the  Marqw  ofDownr 
shire  v.  Sandys  (b)  used  the  expression,  that  "  the  question. 


(a)  See  Lombe  t  StoughUm,  12  Sim.  315.  (h)  6  Yes.  1 10  C; 
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which  is  the  moet  fit  mode  of  clothing  an  estate  with  tim- 
ber for  the  purpose  of  ornament,  cannot  safely  be  trusted 
to  the  Court;"  but  he  uses  that  expression  with  reference, 
not  to  a  particular  trust  or  a  specific  restriction,  but  with 
reference  to  the  general  doctrine  in  ordinary  cases;  and  his 
observations  in  the  second  branch  of  the  case,  when  it  was 
brought  before  him  with  reference  to  the  provision  against 
injuring  the  beauty  of  the  mansion-house,  rather  indicate, 
I  think,  his  opinion,  that  the  provision  would  be  good. 
The  case  came  twice  before  the  Court:  first,  upon  the  mo- 
tion to  oonunit  for  a  breach  of  the  injunction;  and  after- 
wards, on  a  motion  which  had  for  its  object  both  to  dissolve 
the  injunction  and  discharge  the  order  which  was  made  on 
the  motion  for  committaL  That  part  of  the  deed  which 
had  reference  to  the  preservation  of  the  beauty  of  the  place 
was  only  brought  under  the  consideration  of  the  Court  on 
the  occasion  of  the  case  secondly  coming  before  the  Court; 
and  it  arose  in  this  way,  that  that  part  of  the  trusts  of  the 
deed  had  no  reference  to  the  pri(»r  tenant  for  life,  Lady 
Sandys.  It  had  reference  to  a  future  tenant  for  life;  and 
upon  an  injunction  being  first  granted,  and  a  motion  for  a  se- 
questration (I  believe  it  was)  made,  that  part  of  the  deed  had 
not  been  entered  on  at  alL  After  that  motion  had  been 
disposed  of,  the  case  was  brought  bef(»-e  the  Court  on  the 
part  of  Lady  Sandys,  contending,  that  as  the  deed  contain- 
ed a  provifflon  that  the  beauty  of  the  place  should  be  pre- 
served unimpaired,  the  <»iginal  injunction  which  had  been 
granted  was  wrong;  and  Lord  JEldon  entered  into  a  con- 
sideration of  that  question,  but  he  entered  upon  it  only  to 
the  extent  of  considering  whether  that  provision,  which  ap- 
plied to  a  subsequent  tenant  for  life,  did  or  did  not  alter 
the  rights  of  the  preceding  tenant  for  life;  and  he  held  that 
it  did  not.  He  makes  these  observations  upon  the  provi- 
aon  itself: — ''This  at  least  is  clear,  that  Lady  Sandys, 
claiming  an  estate  for  life  without  impeachment  of  waste 
upon  the  deed  in  general,  must  be  understood,  upon  the 

c  2 
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1851.  deed,  to  claim  that  estate  with  such  powers  as  the  law  of 
the  land  administered  in  a  Court  of  law,  subject  to  such 
restraints  to  which  that  law  is  subject  as  administered  in 
a  Court  of  equity,  gives  her,  as  to  felling  timber;  and  neither 
"*^^'**^'  party  can  allege  surprise  in  finding  their  legal  rights  affect- 
ed by  those  restraints.  With  respect  to  the  question  whe- 
ther there  is  context  enough  in  this  deed  to  authorise  me 
to  say  the  defendant  can  do  these  acts,  which,  in  general, 
a  tenant  for  life  expressly  without  impeachment  of  waste  is 
not  entitled  to  do,  because  some  other  persons  are  author- 
ised after  her  death  to  cut  timber  under  the  particular 
terms  specified  in  the  power  of  the  trustees,  I  do  not 
know  that  it  is  a  necessary  inference  that  one  party  shall 
have  a  power  to-day,  because  another  party  has  a  power 
capable  of  being  exercised  to-morrow."  That  I  believe  is 
the  only  important  observation  that  occurs  in  the  judgment 
at  all  indicating  Lord  EldofCs  view,  and  he  there  clearly 
makes  a  distinction  between  the  trusts  created  by  a  deed, 
And  the  common  case  of  equitable  waste. 

Hie  cases  of  indefinite  trusts  of  a  charitable  nature,  to 
which  I  was  referred,  do  not  seem  to  me  to  apply.  There 
16  no  standard  of  benevolence,  and  the  objects  are  too  un- 
limited to  create  such  a  standard;  and  the  same  observa- 
tion Implies  to  cases  which,  perhaps,  more  nearly  resemble 
the  present,  where  the  Court  has  refused  to  enforce  by  in- 
junction a  covenant  not  to  build  except  so  as  to  be  an 
ornament  rather  than  otherwise  to  the  adjoining  property, 
or  to  keep  a  garden  in  neat  and  ornamental  order,  as  in 
Mann  v.  Stephens  (a)  and  TuJk  v.  Moxhay(b).  The  same 
principle,  I  think,  applies  to  the  latter  class  of  cases  as  to 
the  case  of  benevolent  dispositions.  You  have  no  standaid. 
You  cannot  tell  what  may  be  rather  more  improvement  than 
otherwise  to  adjoining  property;  nor  can  you  abstractedly 

(a)  15  Sim.  879.  (*)  11  Beav.  57!.. 
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tell  the  meaning  of  keeping  a  garden  in  neat  and  oma-         1851 
mental  order. 

These  being  the  views  which  I  entertain  of  the  case,  and 
the  question  now  being,  whether  I  am  to  permit  acts  to  be 
done  by  which  the  power  of  the  Court  to  deal  with  the 
subject,  at  the  hearing  of  the  cause,  will  be  defeated,  I 
think  that  it  is  my  duty  to  dome  extent  to  interfere  by  in- 
junction. 

I  think  that  no  case  whatever  is  made  out  as  to  the  200 
oaks  not  being  in  the  woods.  There  is  nothing  whatever 
to  shew  that  any  of  them  were  planted  or  left  standing  for 
ornament  or  shelter,  nor  is  there  any  evidence  that  any  of 
them  are  in  fact  ornamental  within  the  provisions  of  the 
deed,  except  as  to  the  eleven  oaks  above  the  orchard  and 
the  five  on  the  road  firom  the  vicarage ;  and,  as  to  these,  I 
think  the  case  fails.  I  am  of  opinion,  therefore,  that,  as  to 
these  200  trees,  the  injunction  ought  to  be  refused. 

With  respect  to  the  500  oakd  in  the  woods,  however,  Eridenoe  of 
I  thmk  the  case  widely  diflFerent.     These  woods  are  in  Kcft*''''^ 

immediate  proximity  to  the  mansion-house.     The  settlor,  Btanding  for 
,  ,  omameiit. 

m  the  deed,  refers  to  timber  ornamental  to  the  mansion- 
house  and  pleasure-grounds,  and  the  views  and  prospects 
of  the  same ;  and  there  does  not  appear  to  be  any  evidence 
of  there  being  any  timber  upon  the  estate  which  could  fall 
within  that  description  other  than  the  timber  in  these 
woods.  The  settlor,  too,  lived  for  nearly  two  years  afler 
the  execution  of  the  settlement,  and  never  cut  any  timber 
in  these  woods,  although  it  is  clear  that  they  were  crowded 
with  timber;  and  here  the  estate  was  unimpeachable  of 
waste,  except  as  to  ornamental  timber.  These  considera- 
tions &r  outweigh,  in  my  mind,  the  evidence  on  the  part 
of  the  Defendant  Henry  William  Marker.  I  cannot  place 
much  reliance  on  such  of  the  affidavits  on  his  part  as  state 
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aimply  the  fiu)t  that  the  woods  were  not  phmted  or  left 
standing  for  ornament  or  shelter^  without  assigning  any 
reason  for  that  conclusion^  or  much  more  reliance  on  such 
of  the  affidavits  on  his  part  as  ground  the  conclusion  on  the 
existence  of  stools  or  stumps,  without  information  as  to  the 
circumstances  under  which  those  trees  were  cut  down.  Nor 
can  I  rely  on  the  acts  of  the  tenants  for  life  whose  estates 
were  impeachable  of  waste,  or  on  the  statement  that  ih^ 
settlor  intended  to  cut  down  timber  in  those  woods,  no 
such  act  having  been  done  by  her,  and  the  statement  having 
been  made  after  the  execution  of  the  deed,  by  which  the 
property  had  become  boimd  by  the  trust.  I  should  have  felt 
it  right,  therefore,  to  interfere  as  to  these  500  oaks,  even  if 
the  question  had  rested  simply  upon  the  point  whether  they 
were  left  standing  for  shelter  or  ornament;  but,  beyond 
this,  I  think  it  clear  upon  the  evidence  that  they  are  in 
fact  ornamental  within  the  meaning  of  the  deed^  and  I  am 
perfectly  satisfied  upon  the  evidence  that  they  cannot  be 
cut  down  without  impairing  the  beauty  of  the  place. 


I  am  of  opinion,  therefore,  that  the  injunction  must  go 
as  to  the  500  oaks ;  and  I  think  it  will  be  proper  to  extend 
it  to  other  timber  in  the  same  woods,  but  no  further.  It 
must  be  borne  in  mind,  however,  that  possibly  the  Plaintiffs 
case  may  not  ultimately  be  established,  and  I  must  require 
the  Plaintiff  Thomas  John  Afarhevy  therefore,  to  give  secu- 
rity, as  in  fFombwell  v.  Bellasyse  (a)  ;  and,  upon  the  same 
principle,  I  think  the  security  must  be  extended  to  any 
loss  or  damage  the  Defendant  Henry  WUliam  Marker  may 
incur  or  sustain  by  reason  of  his  being  prevented  firom  com- 
pleting the  sale  of  the  500  oaks,  or  any  of  them.  And  if 
the  Defendant  Henry  William  Marker  desires  it,  I  will  add 
a  reference  to  the  Master  to  inquire  whether  any  and 
which  of  the  500  oak  trees,  or  any  and  what  other  trees, 


(«)  6  Ves.  nod,  n. 
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standing  and  growing  in  the  three  woods,  can  be  cut,  with- 
out impairing  the  beauty  of  the  place  as  it  stood  at  the 
time  of  the  execution  of  the  settlement  of  the  11th  of 
October,  1844.  I  offer  that  inquiry  with  this  view, — 
that  the  report  may  be  brought  before  the  Court  upon  pe- 
tition at  the  hearing  of  the  cause,  and  then^  if  the  Court 
should  be  of  opinion,  that,  under  the  very  particular  terms 
of  this  trust,  the  true  result  is,  that  the  ornamental  timber 
is  to  be  protected  to  the  extent  merely  of  preserving 
enough  to  keep  up  the  beauty  of  the  place,  the  Court  will 
at  once  be  in  a  position  to  relieve  the  parties  from  the  diffi- 
culty of  an  injunction,  by  declaring  what  trees  may  be  cut 
down.  It  is  for  the  Defendant  to  consider  whether  he  de- 
sires to  have  that  inquiry  or  not. 
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It  would  have  given  me  great  satisfaction,  if  I  had  been 
able  to  decide  the  question  between  the  parties;  but  in 
such  a  case,  all  I  can  do  is  to  take  care  that  the  property 
is  preserved.  The  probability,  I  think,  is,  that  in  the  re- 
sult it  will  turn  out  to  be  a  qualified  and  not  an  absolute 
protection  which  is  to  be  thrown  around  the  timber— some- 
what similar  to  those  cases  before  Lord  Eldouy  where  he 
considers  how  &r  the  appropriation  of  a  particular  part  of 
a  wood  for  the  purposes  of  a  ride,  would  or  would  not  be 
a  dedication  of  the  whole  forest  to  the  purpose  of  orna- 
ment (a).  It  is  very  possible  that  the  last  direction  in  the 
declaration  of  trust,  ^^  that  enough  of  the  most  ornamen- 
tal timber  shall  be  retained  to  preserve  the  beauty  of  the 
place  unimpaired,"  may  be  construed  as  applying  to  certain 
dedicated  portions,  and  not  to  the  whole  of  the  timber, 
and  that  is  my  reason  for  suggesting  the  inquiry. 


(a)See6ye8. 110d,ii. 


24  CASEd  IK  CHAKCEUY. 
1851. 

Apra24th,  SMALL  WOOD  v.  RUTTER 

Tfce  Court  re-  A  TESTATRIX,  who  died  In  1849,  bequeathed  her  resi- 

miss  or  refer  duarj  estate  (which  consisted  only  of  personalty)  to  trustees 

for^inq^^  Oie  ^*™®^  Butter  and  Thompson^  upon  trust,  as  to  a  moiety, 

bill  of  infant  for  her  daughter  Ellen  SmaUwood,  for  her  separate  use, 

tees,  filed  by  during  her  life,  without  power  of  anticipation,  with  re- 

aiufoagh  ^e  ii^^ii^der  to  the  children  of  her  said  daughter;  and  as  to 

J*^*®^^^*"  the  other  moiety,  for  Ellen  Graham^  another  daughter,  and 

administered  her  children,  in  like  manner. 

under  a  daim, 

or  the  fund 

protected  by  In  January,  1851,  a  bill  was  filed  in  the  names  of  the 

Court  under  infimt  children  of  Ellen  Smallwood  by  StevenSy  their  next 

ReUeflct,—  friend,  agidnst  the  executors  Butter  and  Thompson^  Edward 

the  propriety  Smallwood.  and  the  said  EUen  his  wife,  and  the  Grahams. 

ofanyexpenses  ,           '                                             ,  ,                                              ' 

incurred  being  alleging  that  Butter  (who  was  a  solicitor,  and  was  empowered 

consideration  hy  the  will  to  retain  his  professional  costs  out  of  the  trust 

Sa^inewith^  fund)  had  retained  more  than  he  ought  of  such  funds,  and 

the  costs  of  the  that  7^omp«ow,  the  other  executor,  acted  under  his  control ; 

The  Court  charging  the  executors  in  general  terms  with  wilful  neglect 

had  regard  to  anj  default,  and  praying  that  the  estate  might  be  adminis- 

the  discretion  tcred  and  secured  under  the  direction  of  the  Court,  and  for 
of  the  fttther  of 

the  infant  »  receiver. 

plaintift  in 

authorising 

the  suit,— no  The  Defendants  (except  Edward  Smallwood  and  Ellen 

improper  mo-  ,.,                                               ,, 

tives  appear-  his   wife)  moved   that  the  bill  might  be  dismissed  with 

theVather^lid  costs.  Or  that  it  might  be  referred  to  the  Master  to  inquire 

to  tlT'^^'^^te*  whether  it  was  fit  and  proper  and  for  the  benefit  of  the  in- 

nance  of  the  fant  Plaintiffs,  that  the  suit  should  be  further  prosecuted; 

lived  apart  ^^^  ^f  he  should  find  in  the  affirmative,  that  he  should  in- 

^  wh^mTh^'  9™^®  whether  Stevens  was  a  proper  person  to  be  next  friend, 
infants  were 
supported. 

In  the  absence  of  any  fact  impeaching  the  solvency,  conduct,  or  character  of  the  next  friend 
of  the  infant  Plaintiffs  in  the  cause,  notwithstanding  he  was  a  stranger  to  the  family,  the 
Court  refused  to  refer  it  to  the  Master  to  inquire  whether  he  was  a  proper  person  to  be  such 
next  friend. 
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and  if  not,  should  approTe  of  some  other  penon  in  his        X85l. 
place;  and  that  the  proceedings  in  the  meantime  might  be 
stayed. 

The  motion  was  supported  by  affidavits,  by  the  executors, 
by  Ellen  SmaBwood  the  mother  of  the  infants,  and  by  Ellen 
Graham  and  her  husband,  denying  iiilly  the  chaiges  of  ne- 
glect and  de&ult,  and  asserting  that  Steventy  the  next  friend, 
was  a  stranger  to  the  family,  and  that  the  bill  was  filed  at 
the  suggestion  of  the  Defendant  Edward  SmaUwood  for  his 
own  purposes  or  those  of  his  solicitor^  or  to  gratify  vindic- 
tiye  feelings,  which,  it  was  suggested,  the  latter  entertained 
against  RuUer,  and  not  for  the  benefit  of  the  infants;  that 
SmaUwood'e  marpage  with  Ellen  his  wife  had  been  against 
the  wishes  of  her  family;  that  he  had  since  spent  or  lost 
in  business  the  greater  part  of  her  fortune,  and  had  become 
bankrupt;  that  his  wife  had,  for  a  considerable  time,  lived 
separate  and  apart  from  him,  and  maintained  herself  and 
her  children  by  her  own  exertions.  The  exposing  affida- 
vits stated  that  the  suit  had  been  instituted  under  the  au- 
thority of  SmaUwood,  the  father,  and  defendant;  that  he 
had  authorised  the  nomination  of  himself  as  next  friend; 
and  that  the  only  object  of  the  suit  was  the  benefit  of  the 
infiuita 


Mr.  Bolt  and  Mr.  Cole,  in  support  of  the  motion,  relied,  Argument, 
first,  on  the  next  friend  being  an  entire  stranger  to  the 
fiunily  and  to  the  case,  and  the  nominee  of  the  husband, 
or  his  solicitor;  secondly,  that,  treating  the  suit  as  brought 
at  the  instance  of  the  husband — ^the  circumstances  in  which 
the  hixsband  was  placed,  the  fact  that  the  wife  lived  apart 
from  him,  and  maintained,  by  her  own  exertions,  their 
children — ^the  infant  plaintifiEs — ^the  husband  having  for  a 
conndcrable  time  ceased  to  contribute  to  their  support,  de- 
prived his  authority  of  any  weight;  thirdly,  that  the  suit 


1851. 


Argwnail, 
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was  not  justified  by  any  necessity  for  inquiry  or  any  dan- 
ger of  the  fund;  that,  even  if  it  were  proper  to  administer 
the  trust  in  Court,  an  application  should  have  been  made 
to  the  trustees  to  pay  the  money  into  Court  under  the  Trus- 
tee Relief  Act,  10  &  11  Vict  c  96;  and  if  that  application 
had  failed,  and  a  suit  had  been  necessary,  the  proceedings 
might  have  been  instituted  by  chum  under  clause  3,  Order 
L  of  the  22nd  of  April,  1850.  They  cited  Nalder  v.  Haw 
kins  (a),  Sak  v.  Side  (i),  and  Fox  v.  Sutoerhrop  (c). 


Mr.  BetheU  and  Mr.  Kinglakey  contrit,  contended  that 
the  father,  as  the  natural  guardian  of  his  children,  might 
exercise  his  discretion  on  the  institution  of  such  a  suit  for 
their  benefit;  that  the  minority  of  the  infants,  and  the 
probable  duration  of  the  trust,  rendered  it  proper  that  the 
fimd  should  be  protected;  and  that  the  mere  circumstance 
that  suits  must  necessarily  be  attended  with  costs,  had 
never  been  regarded  by  the  Court  on  the  question  of  the 
propriety  of  their  institution  in  such  cases :  Stevens  y. 
Stevefis(dy 


ViCE-Ch  ANCELLOK : — 

Judffmetu.  This  motion  calls  upon  the  Court  to  exercise  a  very  difiS- 
cult  and  delicate  jurisdiction.  On  the  one  hand,  we  all  regret 
the  great  expense  incident  to  the  prosecution  of  suits  in  this 
Court;  but  on  the  other  hand,  those  who  are  best  acquainted 
with  the  forms  of  the  Court  know  the  value  of  the  protection 
thrown  around  the  property  of  infants  by  having  it  administer- 
ed under  the  jurisdiction  of  the  Court.  The  Court  has  to 
consider  on  the  one  hand  the  great  benefit  which  infants  de- 
rive from  the  protection  thrown  around  their  property,  and 
on  the  other  hand  to  take  care  that  expense  is  not  thrown 
upon  infants'  estates,  either  from  malicious  motives,  or  from  a 


(a)  2  My.  &  K.  243.    (A)  1  Beav.  586.    (r)  Id.  583.     (r/)  (5  Mad.  97. 
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motiye  of  benefit  to  other  parties  who  may  be  interested  in 
prosecuting  such  suits.  The  primary  question  therefore, 
in  all  these  cases,  seems  to  me  to  be,  whether  the  suit  is  or 
is  not  constituted  with  any  sinister  motiye;  and  the  Court 
must,  I  think,  be  extremely  delicate  in  interfering  in  any 
case  in  the  short  mode  in  which  it  is  dow  called  upon  to 
interfere,  unless  it  is  perfectiy  satisfied  that  some  sinister 
motive  has  led  to  the  proceeding.  I  think  that  the  more 
strongly,  because,  I  apprehend  that  in  all  questions  with 
reference  to  suits  for  the  administration  of  estates,  the 
question  of  costs  is  in  the  discretion  of  the  Court  at  the 
hearing  of  the  cause;  and  if  the  Court  thinks  the  suit  has 
been  improperly  or  imprudently  instituted,  it  may  refiise  to 
give  costs  out  of  the  estate,  and  thus  the  in&nts  may  have 
the  benefit  of  the  protection  of  the  Court  thrown  around 
them  without  having  to  bear  the  expense  of  the  suit  Ap- 
plying the  principle  to  the  present  case,  let  us  see  what 
are  the  facts.  It  is  undoubted  here  that  the  suit  was  in- 
stituted by  the  direction  of  the  fether  of  the  infants.  The 
father  must  be  conadered  as  having  the  legal  guardianship 
of  the  infants.  That  cannot  be  denied.  Having  tiiat 
guardianship  vested  in  him,  he  has  exercised  his  discretion 
in  determining  that  it  is  for  the  benefit  of  his  children  that 
the  suit  should  be  instituted,  and  their  property  secured 
under  the  direction  of  the  Court;  and  this  motion,  in  truth, 
calls  upon  the  Court  to  exercise  its  own  discretion  against 
the  discretion  of  the  father. 


1851. 


Kow,  what  has  been  the  conduct  of  the  father  in  this 
case?  I  pass  by  the  obser^'ations  which  have  been  made 
upon  the  facts  which  shew  a  state  of  unfortunate  embar- 
rassment. He  is  separated  from  his  wife,  not  apparently 
firom  any  misconduct  or  imputation  of  misconduct,  but  in 
consequence  of  his  pecuniary  difficulties.  He  applies  to  a 
solicitor,  by  whom  he  is  told,  that  the  only  mode  in  which 
the  property  can  be  protected  is  by  the  institution  of  a  suit 
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IMl. 


Judgment 


in  this  Court  It  ie  aud  that  this  protection  would  have 
been  given  to  the  infiintSy  either  by  filing  a  claim,  or  by  the 
trusteee  being  required  to  pay  the  fund  into  Court  under 
the  Trustee  Relief  Act  It  is  true,  that  under  the  par- 
ticular circumstances  of  the  case,  as  they  are  suggested  in 
the  bill,  either  of  these  processes  might  have  afforded  ade- 
quate protection;  but  it  is  in  the  power  of  the  Court,  at 
the  hearing  of  the  cause,  to  judge  of  this  question.  If  it 
should  think,  at  the  hearing,  that  a  claim  instead  of  a  bill 
would  have  been  effectual  for  the  purpose,  the  Court  may, 
under  the  Orders  (if  I  remember  rightly)  restrict  the 
amount  of  costs  to  be  allowed  out  of  the  estate  to  those 
which  would  have  been  incident  to  a  claim  (a).  The  Court 
may  also  consider  whether  the  costs  shall  come  out  of  the 
estate  with  reference  to  the  consideration  that  application 
might  have  been  mode  to  the  trustees  to  bring  the  fund 
into  Court  under  the  Trustee  Relief  Act 


I  do  not  see  any  want  of  bona  fides  on  the  part  of  the 
father  in  the  institution  of  this  suit  One  circumstance 
struck  me,  which  has  not  been  particularly  commented  upon, 
that,  in  the  instructions  for  filing  this  bill,  the  father  was 
named  as  next  friend,  but  in  framing  tlie  suit  he  was  made 
a  defendant  It  is  difficult,  therefore,  to  say  that  he  did 
not  intend  bon&  fide  to  act  for  the  benefit  of  the  infants, 
when  he  himself  was  to  be  named  as  next  friend,  subject  to 
all  the  liabilities  and  consequences  to  arise  out  of  the  insti- 
tution of  the  suit  I  think,  therefore,  that  so  far  as  relates 
to  general  principle,  there  is  no  ground  on  which  I  can  dis- 
mieis  the  bill,  or  refer  it  to  the  Master  to  inquire  whether 
the  suit  is  for  the  benefit  of  the  infants. 

It  is  s^d  that  the  bill  contains  a  variety  of  allegations 
against  the  trustees  of  breaches  of  trust,  of  wilful  default,  and 
allegations  on  the  subject  of  costs  incurred  by  the  trustees. 


(«)  See  General  Onhr  XXXll.  22nd  April,  1850. 
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having  r^ard  to  the  partkuhr  clauae  introduced  into  the 
will  on  that  subject.  It  is  a  sufficient  answer  to  this,  that 
all  the  allegations  will  have  to  be  dealt  with  by  the  Court 
at  the  hearing.  It  will  be  quite  in  the  power  of  die  Court 
to  disnuss  the  bill  with  costs,  so  far  as  these  chaiges  are 
concerned^  in  case  they  are  not  established. 

With  r^ard  to  the  next  object  of  die  motion,  the  removal 
of  the  next  friend,  I  have  considered  the  affidavits  very  care* 
fully,  and  all  the  statements  on  the  subject  of  the  next 
firiend.  The  circumstances  under  which  he  was  named  as 
next  friend  are  open  to  some  degree  of  suspicion;  but  I  do 
not  think  there  is  any  substantial  case  made  either  against 
his  scdvency,  character,  or  conduct  I  must  refuse  the  mo* 
tion,  but,  under  the  circumstances,  without  costs. 
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aoM. 


SPECIAL  claim  for  the  sum  of  180i,  the  Plaintiff  The  nonw- 

offering,  upon  payment  thereof,  to  indemnify  the  Defendant  SSe  low  ofa 

as  the  Court  should  direct,  against  the  liability  to  pay  a  ^Xt^whkh 

cheque  on  his  bankers  for  that  sum,  which  the  Defendant  ^-  luid  ligned 
.    J    .        ,  and  deliyered 

had  signed.  to  B.,  is  not 

aoonBideniion 

The  daim  alleged  that  the  cheque  was  given  in  payment  promM^bj^ 
for  wool  purchased  by  the  Defendant  in  January,  1848,  iu^^*?°^ 
from  Sherwood^  the  Plaintiff's  agent;  that  the  wool  was  aame  amount 
delivered  to  die  Defendant;  that  the  cheque  had  been  sent  it  was  alleged 
by  such  agent  to  HoUy  anodier  agent  of  the  Plaintiff,  by  ^J Retort 
post,  and  had  not  reached  the  Plaintiff  or  HoUy  or  been  cheque, 
presented  at  the  bank.    The  claim  averred,  that  the  Defendr  tiff^fdiSm. 

as  in  other 
ibrms  of  proceeding,  can  only  reooTer  secundum  allegata  et  probata. 

The  Court  wiU  not,  under  the  18th  Order  of  April,  1850,  upon  the  hearing  of  a  claim,  direct 
further  inquiriee  to  be  made,  or  other  proceedings  to  be  haa,  for  the  purpose  of  ascertaining 
the  FlamtilpB  title  to  the  relief  claimea,  where  such  inquiry  would,  in  eflfecty  be  recommenc- 
ing the  case,  or  originating  another  case. 
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SiaUmmt. 


ant  had  never  paid  for  the  wool  except  by  the  delivery  of 
the  cheque;  that  he  was  still  indebted  to  the  PlaintiiF  in 
the  siud  sum  of  I80il;  and  that  in  consequence  of  his  having 
given  the  cheque,  he  could  not  be  sued  in  a  Court  of  law  for 
the  said  sum. 

The  Plaintiff  proved  by  the  affidavit  of  Holt^  that  he  had 
not  received  the  cheque,  and,  in  reply  to  an  application  for 
another,  HoU  received  bom  the  Defendant  the  following 
letter,  dated  the  9th  of  February,  1848:— 

«^  CUffMUy  February  9th,  1848. 
**  Sir, — I  am  sorry  you  have  not  received  the  cheque  of 
January  29th,  for  180il,  which  I  gave  Mr.  Sherwood  on  that 
day  to  remit  you,  and  am  sure  was  sent  you  by  that  night's 
post  There  is  a  possibility  of  the  cheque  turning  up  yet, 
and  Messrs.  Johns  had  better  wait,  say  three  weeks  or  so; 
and  if  the  cheque  does  not  come  to  hand  in  that  time,  if 
Messrs.  Johns  will  indemnify  me  if  I  give  them  a  cheque 
for  the  amount,  as  I  shall  require  this,  because  I  must  not 
have  the  risk  of  the  first  cheque  being  presented,  I  shall 
have  no  objection  to  do  so.  You  had  better  let  the  thing 
rest  until  that  lime,  during  which  time  every  inquiry  shall 
be  made  to  recover  the  missing  cheque,  as  I  am  sure  Mr. 
ShervDood  sent  the  cheque,  as  I  have  before  stated,  and  your 
coming  over  in  this  way  is  only  adding  expenses  which  had 
better  be  avoided  for  his  sake.  K  you  receive  the  letter 
with  cheque,  send  me  a  few  lines  to  that  effect 

<'  I  remain,  &c., 

"H.  Mason." 

The  affidavit  of  the  Defendant  denied  any  knowledge  on  his 
part,  at  the  time  of  the  purchase  of  the  wool  from  Sherwood^ 
that  the  latter  was  the  Plaintiff's  agent,  and  asserted  that 
Sherwood  had  represented  himself  to  be  acting  on  his  own 
account;  that  the  Defendant  had  settled  his  account  with 
Sherwoodf  including  the  purchase  of  the  wool,  and  paid  him 
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die  balance  In  November,  1847 ;  that  afterwards,  in  Decem- 
ber, 1847,  or  January,  1848,  the  Defendant  was  for  the 
first  tune  told  by  Sherwood  that  part  of  the  wool  purchased 
of  him  belonged  to  the  Plaintiff;  and  that  on  the  29th 
January,  1848,  Sherwood  told  him  that  he  owed  the  Plain- 
tiff 180iL;  and  the  Defendant,  at  the  request  of  Shenoood^ 
and  as  a  loan  to  him,  drew,  and  deliyered  to  Sherwood,  a 
cheque  on  the  Yorkshire  Banking  Company,  payable  to 
Sherwood  or  bearer,  for  180/L,  Sherwood  giving  the  Defend- 
ant security  for  the  amount  by  an  assignment  of  the  pro- 
ceeds of  the  sale  of  some  real  estate,  alleged  by  Sherwood 
to  belong  to  him;  that  Sherwood  afterwards  told  him  he  had 
forwarded  the  cheque  by  post  to  the  Plaintiff;  that  in  the 
course  of  his  correspondence  with  the  Plaintiff  on  the  sub- 
ject of  the  cheque,  the  Defendant  discovered  that  the  secu- 
rity given  to  him  by  Sherwood  could  not  be  relied  on,  and 
that  he  therefore  determined  not  to  give  a  new  cheque  for 
Sherwood^ s  benefit.  The  Defendant,  by  his  affidavit,  denied 
that  he  was  ever  indebted  to  the  PIfuntiff,  and  said,  that 
he  was  advised  that  he  was  stiU  liable  upon  the  cheque, 
and  Bubnutted  that  the  remedy  of  the  Plaintiff,  if  any,  was 
at  law. 


1851. 


Slattmefd. 


The  case  of  the  Defendant  rested  upon  his  own  affidavit, 
and  upon  an  accoimt  dated  the  4th  October,  1847,  signed 
by  Sherwoody  in  wluch  the  sums  of  117/.,  632.  15^.,  and 
26/.  17«.  4d,  on  one  side,  were  without  other  explanation  set 
off  against  sums  on  the  other  side,  shewing  a  balance  of  621 1 6^. 
The  Defendant  proved  also  two  letters  that  he  had  written 
to  the  Plaintiff  in  March,  1848,  in  which  the  loss  of  the 
cheque  was  referred  to  as  a  circumstance  that  Sherwood 
alone  was  answerable  for. 


The  Plaiutiff  did  not  produce,  or  account  for  the  ab- 
sence of,  any  affidavit  firom  Sherwood;  and  the  Defendant 
tendered  no  evidence  as  to  the  security  upon  which  by  his 
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StaloMaL 


CASES  IN  CHANCERY. 

affidavit  he  alleged  that  the  loan  of  1802.  was  to  have  been 
made  to  Sherwood.  By  affidavits  in  reply,  the  Plaintiff 
said,  that  the  sum  of  117/L  and  637.  15«.  in  the  account 
produced,  as  well  as  the  date,  would  correspond  with  and 
was  probably  the  price  of  the  wool;  that  he  believed 
the  other  side  of  the  account  was  made  up  by  inserting 
flome  old  debt  or  demand  of  the  Defendant  against  ^S%er- 
uioodi  and  that  the  case  as  between  the  Defendant  and 
Skerwood  had  never  been  suggested  by  the  Defendant 
until  after  the  claim  was  filed. 


ArgumenL  Mr.  RoU  and  l^Ir.  Bigg  for  the  Plunti£— The  Plaintiff 
was  entitled  in  equity  to  recover  payment  of  the  amount 
of  the  cheque  upon  giving  an  indemnity:  Macartney  v. 
Graham  (a).  The  delivery  of  the  cheque  to  the  Plain- 
tiff's agent  was  equivalent  to  a  delivery  to  the  Plaintiff. 
The  cheque  when  posted  was  at  the  risk  of  the  creditor, 
and  upon  its  loss  the  debtor  was  discharged  at  law:  War^ 
vnche  v.  Noakes  (&),  Hansard  v.  Robinson  (c),  Hawkins  v. 
Rutt{d\  Walter  v.  Haynes{e).  Whether,  therefore,  the 
cheque  was  given  to  Sherwood  as  the  agent  and  for  the 
wool  of  the  Plaintiff  (as  they  submitted  that  the  evidence 
established),  or  was  given  to  him  as  a  principal,  the  Plain- 
tiff by  the  act  of  the  Defendant  and  Sherwood^  or  o{  Sherwood 
alone,  had  become  the  owner  of  the  cheque,  and  having 
no  remedy  at  law  for  the  debt  in  respect  of  which  the 
cheque  was  given  (2  Chitty  on  Contracts,  767),  he  was 
therefore  entitled  to  sue  upon  ihe  cheque  as  f^inst  the 
maker.  The  letter  of  the  9th  of  February,  1848,  was 
moreover  a  valid  promise  founded  on  an  antecedent  debt 
or  duty. 


(a)  2  Sim.  286. 

(b)  1  Peake  N.  P. 

(c)  7  B.  &  C.  90. 


(d)  1  Peake  N.  P.  C,  248. 
C.  98.  (e)  Ry.  &  Mo.  149- 
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The  Sdidtor-GenercU  and  Mr.  Ehndey,  for  the  Defend- 
ant, contended,  that  there  was  no  proof  of  the  alleged 
agenc7,  of  any  privity  between  the  Plaintiff  and  Defend- 
ant, of  the  delivery  of  the  cheque  so  as  to  vest  the  own- 
ership in  the  Plaintiff,  or  of  any  consideration  for  the  new 
promise  alleged  to  be  contained  in  the  letter  of  February, 
1848:  Davis  v.  Dodd  (a).  There  was,  moreover,  no  authori- 
ty for  the  proposition  upon  which  the  suit  was  founded, 
that,  after  a  cheque  had  been  given,  the  party  to  whom  it 
was  delivered  could  not  sue  for  the  debt  in  respect  of 
which  the  cheque  had  been  given.  There  was,  with  re- 
spect to  the  cheque,  an  absence  of  the  contract  which,  in 
the  case  of  bills  or  notes,  precluded  the  payee  firom  suing 
for  his  ori^al  demand.  The  cheque  was  not  prim&  facie 
payment  If  the  Plaintiff  had  any  right,  and  had  not  been 
satisfied,  there  was  nothing  to  prevent  him  from  suing  at 
law:  Bmm  Y.  HilKp). 


1861. 


Ari^menL 


Vige-Chakcbllob,  (ailer  stating  the  claim,  and  the  sub- 
stance of  the  affidavits): — 

In  this  state  of  the  evidence,  the  case  has  come  before 
me  for  hearing;  and  I  have  been  asked  to  make  a  decree 
for  payment  of  the  180i  upon  three  several  grounds: — 
first,  that  the  Plaintiffs  have  established  that  the  cheque 
had  been  given  for  the  purchase-money  of  their  wool,  pur- 
chased by  the  Defendant  from  Sherwood,  and  have  proved 
that  the  cheque  has  been  lost;  secondly,  that,  whether 
the  cheque  was  given  for  the  purchase-money  of  the  wool 
or  not,  the  cheque  had  become  the  Plaintiffs'  property ;  and 
thirdly,  that  there  was  a  binding  promise  by  the  Defend- 
ant to  give  another  cheque  for  the  same  amount  But  I 
am  of  opinion,  as  to  the  first  point,  that  the  Plaintiffs 


ApnldOth. 
JudffmetU, 


(a)  4  Taunt.  602. 
VOX*  IX. 


(b)  i  Camp.  N.  P.  381. 
J>  H.  W. 
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I  1851.        have  not  given  sufficient  evidence  to  prove  the  case;  as 

to  the  second  point,  that  the  claim  is  deficient  in  allega- 
tions necessary  to  establish  the  Plaintiffs'  title  to  relief 
in  equity;  and,  as  to  the  third  point,  that  there  was  no 
Judgmnu.     consideration  sufficient  to  support  the  promise. 

The  claim  having  been  filed  by  leave  of  the  Court,  I 
feel  some  reluctance  in  dismissing  it;  and  I  have,  there- 
fore, considered  whether  the  case  could  properly  be  put 
in  train  for  further  inquiry:  but,  in  the  imperfect  state  of 
the  evidence,  I  do  not  see  my  way  to  direct  further  pro- 
ceedings, with  justice  to  the  parties,  without  in  effect  re- 
commencing the  case,  and  recommencing  it  in  a  manner 
which  may  lead  the  parties  into  expense  and  litigation  far 
beyond  what  may  be  necessary,  if  the  regular  course  of 
proceeding  by  suit  be  adopted. 

The  Orders  for  proceeding  by  claim  were  not,  in  my 
opinion,  intended  to  apply  to  a  case  like  the  present;  and 
I  am  satisfied  that  leave  to  file  this  claim  would  not  have 
been  given,  or,  as  I  believe,  asked  for,  if  the  case  which 
has  been  set  up  had  been  anticipated.  I  am  of  opinion, 
therefore,  that  the  claim  must  be  dismissed;  and  I  think 
that  the  Plaintiffs  have  no  right  to  complain  of  the  dis- 
missal, as  it  is  clear  that  they  have  not  brought  forward 
the  whole  case  on  their  part,  and  have  kept  back  evidence 
which  it  was  in  their  power  to  giva  The  Plaintiffs  have 
not,  I  think,  under  such  circxunstances,  any  right  to  com- 
plain that  the  Court  reftises  them  the  benefit  of  the  sum- 
mary course  of  proceeding  under  these  Orders. 

Having  arrived  at  the  determination  to  dismiss  the 
claim,  I  purposely  abstain  from  pointing  out  what  in  my 
opinion  are  the  particular  defects  in  the  evidence  and  in 
the  allegations ;  for  I  think  that  great  mischief  will  ensue, 
if  the  defects  in  cases  heard  upon  claims  be  pointed  out, 
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when  the  parties  may  be  permitted  to  institute  further  pro- 
ceedings. It  will  Y&ry  likely  lead  to  improper  attempts  to 
supply  the  defects  in  the  future  proceedings. 

In  the  course  of  the  argument  some  observations  were 
made  upon  the  inconvenience  of  holding  parties  to  strict 
rules  of  pleading  in  proceedings  by  claim ;  and  I  think  it 
right,  therefore,  to  observe,  that  the  Orders  were  not,  as 
I  conceive,  intended  at  all  to  alter  the  ordinary  rule  of 
the  Court  to  proceed  secundum  allegata  et  probata. 

I  have  felt  some  doubt  about  the  costs:  but,  having  re- 
gard to  the  fact  that  the  Defendant  also,  as  I  think,  has 
withheld  from  the  Court  material  information,  I  shall  give 
no  costs.  My  order,  therefore,  will  be,  to  dismiss  the  claim 
without  costs,  and  without  prejudice  to  any  other  proceed- 
ings which  the  Plaintiffs  may  be  advised  to  adopt 


1851. 


JudgmetU, 


SCOTT  V.  LORD  HASTINGa 

A.  CLAIM  for  the  execution  of  the  trusts  of  a  deed 
created  for  the  payment  of  various  debts  and  charges  out 
of  the  produce  of  real  and  personal  estate  vested  in  the 
trustees,  was  filed  in  January,  1851,  by  the  assignee  of  a 
puisne  incumbrancer,  who  was  one  of  the  cestui  que  trusts 
of  the  deed.  In  March,  1851,  another  party  interested 
under  the  deed  filed  a  bill  for  the  execution  of  the  same 
trusts,  charging  also  that  breaches  of  trust  had  been  com- 
mitted by  one  of  the  Defendants,  and  seeking  relief  in  re- 
spect of  the  same. 

The  claim  now  came  on  to  be  heard;  and  it  was  sub- 
mitted, that  the  pendency  of  the  ot£er  suit  was  no  objec- 
tion to  a  decree  on  the  claim,  as  such  a  decree  would  be  no 
obstacle  to  any  additional  relief  which  the  Plaintiff  in  the 

d2 


May  2nd. 

The  Court, 
upon  the  hear- 
ing of  a  cUim, 
made  an  order 
for  taking  ac- 
counts and 
executing  a 
trust;  and  held, 
that  the  pen- 
dency of  a  suit 
by  bill,  in 
which  the 
same  accounts 
and  directions 
would  be  ne- 
cesaaiy,  and 
which  sought 
additional  re- 
lief in  respect 
of  alleged 
breaches  of 
trust,  was  not 
a  ground  for 
staying  the 
order  upon  the 
claim. 
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1851.  o^^«r  suit  might  be  entitled  to:  Shepherd  v.  Towgood(a). 
On  the  part  of  several  of  the  Defendants  it  was  objected, 
that,  inasmuch  as  a  bill  was  pending,  the  object  of  which 
not  only  included  all  the  relief  which  was  sought  by  the 
StaUmenL  ^^^^^i  ^^*  ^^^  Other  relief  not  within  the  scope  of  the 
claim,  the  Court  would  defer  making  an  order  upon  the 
claim  until  the  hearing  of  that  suit 


Argument,  Mr.  Calvert  and  Mr.  PiggoU  appeared  for  the  Plaintiff; 
and  The  Solicitor-Oeneral,  Mr.  Bacon,  Mr.  RoU,  Mr.  Baily, 
Mr.  AmphUtt,  Mr.  Ooldsmidy  and  Mr.  Cde,  for  the  different 
Defendants. 


Vice-Chancelloe: — 
Judffnumu  I  have  long  anticipated  that  objections  of  this  kind 
would  arise  in  suits  prosecuted  by  claim.  If,  however,  I 
were  to  stay  the  decree  on  this  claim,  it  would  follow, 
upon  the  same  principle,  that  I  must  stay  eveiy  decree 
upon  a  claim,  where  a  bill  has  been  filed  for  the  execu- 
tion of  the  same  trust.  I  will  not  say  that  there  may  not 
be  cases  of  two  suits,  one  by  claim  and  another  by  bill,  in 
which  it  may  appear  to  the  Court  that  a  more  perfect  de- 
cree would  be  made  on  the  bill;  but  in  this  case  the  same 
accounts  must  be  taken,  whether  the  decree  be  made  in 
one  suit  or  the  other.  It  is  possible,  that  a  case  may  be 
stated  on  the  bill,  and  made  out  in  evidence,  which  will 
entitle  the  Plaintiff  in  that  suit  to  something  further  than 
is  required  in  the  order  to  be  made  upon  the  claim ;  but 
I  cannot,  I  think,  stay  the  decree  in  this  case,  on  the 
ground  that  another  decree,  embracing  some  additional 
inquiry  or  relief,  may  hereafter  be  made.     The  proceed- 


(a)  T.  &  R.  379. 
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ings  under  the  bill  may  be  suspended  or  dismissed;  or,  if        ig^x. 

not,  a  year  or  two  may  elapse  before  the  answers  are  got 

in,  the  evidence  is  taken,  and  the  cause  comes  on  to  be 

heard;  and  in  the  meantime  I  shall  have  done  the  Plaintiff 

the  injustice  of  delaying  his  suit,  and  preventing  him  from     j^tdt/menL 

having  the  benefit  of  the  decree. 


c. 


ILLINGWORTH  v,  COOKE.  if^5M&6/A. 


ATHERINE  FERRELL,  a  widow  lady  residing  in  a  gift  to  all 
Honduras,  aaer  bequeathing  BOOL  sterling  and  some  spe-  dwn*Tth?^^" 
cific  articles  to  her  daughter,  proceeded: —  Jf  *^4' 

ception  of  one, 
"  To  all  my  grandchildren,  with  the  exception  of  one,  established  as 

viz.  ^  I  will  and  bequeath  the  remainder  of  the  ^^t^^f- 

proceeds  of  my  property,  after  paying  the  afore-mentioned  feezed  by  the 

inooYuplete 
&OOLj  share  and  share  alike,  to  them  and  their  heirs  for  exception. 

ever." 

Marshall  Bennetty  the  executor  of  the  testatrix,  remitted 
.  the  proceeds  of  her  residuary  estate  to  England,  and  the 
shares  of  five  grandchildren  were  paid  over  to  them,  the 
share  of  the  Plaintiff,  who  was  an  infant,  being  retained. 
Bennett  died,  and  his  executors  were  advised  that  the  ex- 
ception made  or  intended  in  the  above  bequest  rendered 
the  gift  doubtful 

Mr.  RoU  and  Mr.  Sel/wyn,  for  the  Plaintiff,  contended,     ArffumenL 

first,  that  it  was  not  competent  to  the  executors  of  Bennett        

to  take  the  objection  after  the  payments  which  had  been 
made  by  their  testator;  and  secondly,  that  there  was  an 
effectual  gift  to  all  the  grandchildren.  The  utmost  infer- 
ence which  arose  from  the  words  of  exception  was,  that 
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ArffUTTient, 


the  testatrix  had  at  one  time  entertained  a  design,  which 
she  had  never  carried  into  effect,  of  excepting  one  of  her 
grandchildren.  The  gift  was  plain  and  distinct,  and  in- 
cluded all  the  grandchildren  living  at  the  death  of  the 
testatrix.  The  uncertainty  was  created  only  by  the  ex- 
ception, and  would  not  render  the  gift  void.  The  excep- 
tion only  would  be  void:  Ooblet  v.  Beechey  (a),  Campbell  v. 
Brovmrigg  (6),  Arthur  v.  Hughes  (c).  The  case  might  be 
likened  to  those  in  which  it  had  been  held,  that  a  distinct 
gift  would  not  be  defeated  by  a  doubtful  or  imperfect  re- 
vocation. The  intention  to  revoke  must  be  as  clear  as  the 
devise:  Doe  d.  Hearle  v.  Hicks  (d). 

The  Vick-Chancellor  held,  that  the  Defendants  were 
not  precluded  from  taking  the  objection,  and  submitting 
the  title  of  the  Plaintiff  to  the  judgment  of  the  Court. 

Mr.  Piggott,  for  the  executors  of  Bennett,  cited  Hunt  v. 
Hort  (e)  and  Strode  v.  Russel  (/).  In  the  latter  case  it 
was  ruled,  that,  "  if  a  devise  be  to  one  of  the  sons  of  J.  8,y 
who  hath  several  sons,  the  devise  is  void;"  but  such  a  de- 
vise was  not  more  uncertain  than  a  devise  to  all  the  sons 
of  J,  S.,  except  one. 


Vicb-Chanoblloe  : — 

Judirmeru.  I  think,  upon  the  whole  construction  of  the  will,  that 
the  Plaintiff  is  entitled  to  this  fund.  I  am  better  satis- 
fied with  the  analogy  which  has  been  suggested  between 
this  case  and  the  cases  of  uncertainty,  than  with  the  ar- 
gument which  has  been  founded  on  the  cases  of  imperfect 
revocation.    I  think  that  I  must  consider  the  testatrix  as 


(a)  2  R.  &  M.  624. 
(6)  1  PhiU.  801. 
(c)  4  Beay.  506. 


(<0  8  Bing.  475. 
(«)  SBro.C.  C.  311. 
(/)  2  Vem.  621,  624. 
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not  having  made  up  her  mind  whether  she  would  except 
any  of  her  grandchildren,  or  which  of  them  she  would 
except,  from  the  benefit  of  her  residuary  bequest;  and  in 
the  absence  of  any  expression  of  her  determination  to  ex- 
cept any  particular  grandchild,  the  gift  will  take  effect  in 
fayour  of  the  grandchildren  as  a  class.     In  the  case  of  a 

devise  by  a  testator  of  his  real  estate,  except close, 

it  could  not  be  said  that  the  whole  devise  was  void  for 
the  want  of  a  specification  of  the  close  intended  to  be  ex- 
cepted. If  it  would  not  make  the  devise  void,  when  the 
blank  occurs  in  the  description  of  the  excepted  part  of 
the  estate,  I  think  it  will  not  do  so  in  the  case  of  the  blank 
occurring  in  respect  of  the  person ;  and  that  the  gift  to  the 
class  in  this  case  is  not  defeated  by  the  words  which  follow. 


18dl. 


Judffmtni, 


PENNY  V.  PENNY. 


May  Sth, 


JL  HE  testator,  a  farmer,  by  his  will,  dated  in  1 817,  after  The  Qenend 

directing  his  debts,  &c.,  to  be  paid,  and  giving  legacies  22nd  of  April, 

of  loot,  2001,  and  200i.  to  three  of  his  children  at  twenty-  l^l[^^^^^, 

one,  with  interest  thereon  in  the  mean  time,  directed  that,  tiff  in  a  claim, 

•  11  -irf*!-  1.  ^11    suing  for  a 

With  the  remainder  of  his  estate,  his  executors  should   legacy  or  for 

continue  his  wife,  and  such  of  his  children  as  should  be  tio™^to*pm- 

living  with  him  at  the  time  of  his  decease,  upon  the  farm  **^.  ^^^^  » 
°  ^  ^  '    -^  Bumving  ex- 

then  occupied  by  him,  for  the  equal  benefit  of  each  of  ecutor  in  the 

them,  so  long  as  they  should  keep  single;  but  if  any  of  penonal  repre- 

Bentativefl  of  a 
deeeaaed  executor,  where  such  personal  repreaentatives  would  hare  been  necessary  parties  to 
a  suit  before  those  Orders  were  made. 

It  is  In  the  discretion  of  the  Court,  at  the  hearing  of  a  claim,  to  grant  or  refuse  the  relief 
tiiereby  soueht,  notwithstanding  the  case  may  fiill  within  one  of  the  classes  referred  to  in  the 
General  Order  I.  of  the  22nd  of  April,  1850. 

Where,  by  the  decree  upon  the  claim  of  a  legatee,  it  would  be  neoessaiy  to  take  the  ao- 
coimta  of  a  trade  carried  on  by  persons  who  were  not  parties  to  the  claim, — of  the  assets  by 
which  it  was  alleged  that  the  trade  had  been  carried  on, — and  of  the  allowances  which  should 
be  made  in  remuneration  of  the  persons  employed  in  it  who  were  not  parties  to  the  claim, 
and  the  claim  contained  no  statement  of  the  fikcta  upon  which  such  accounts  and  inquiries 
might  depend,— the  Court  refused  to  direct  inquiries  into  the  fitots  necessary  to  be  shewn  in 
order  to  sustain  the  chum,  but  dismissed  the  claim  without  costs  and  without  prejudice  to  a  bill. 


SUUmiisnt, 
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1851.  the  said  children  should  marrj,  then  he,  she,  or  they  so 
married  should  depart,  leaving  his,  her,  or  their  mother, 
with  the  other  children,  in  peaceable  possession  of  the  said 
personal  estate;  and  he  directed,  that,  when  his  youngest 
daughter  should  have  attained  twenty-one,  they  his  said 
trustees  should  cause  all  his  personal  estate  to  be  valued, 
and  out  of  the  said  property  should  place  the  sum  of 
400^.  on  such  security  as  they  or  their  counsel  should  ad- 
vise, for  the  use  of  the  testator's  wife  for  her  life,  and  at 
her  decease  should  divide  the  said  sum  of  400^.  among  the 
testator's  children,  Sarah,  John,  Ann,  Joseph,  Jane,  (horge, 
and  William,  or  their  lawful  issues,  with  benefit  of  survivor- 
ship if  any  of  the  said  children  should  die  leaving  no  law- 
ful issue.  And  the  testator  directed  his  trustees  to  di- 
vide all  the  remainder  of  his  personal  estate  amongst  his 
children. 

The  claim  was  filed  by  one  of  the  legatees  of  the  4002L 
The  claim  stated  the  bequest  of  the  4002.,  the  death  of  the 
testator  in  1817,  and  of  his  widow  in  1845;  that  the 
youngest  daughter  attained  twenty-one  in  1832;  that  the 
Defendant  Penny  had  survived  his  co-executors,  and  was 
the  sole  existing  executor ;  and  that  the  Plaintiff  was  en- 
titled to  one-seventh  of  the  400t,  with  interest  from  the 
death  of  the  widow ;  of  which  the  Plaintiff  claimed  pay- 
ment, or  in  default  to  have  the  personal  estate  of  the  tes- 
tator administered  by  the  Court  on  behalf  of  the  Plaintiff 
and  all  the  other  legatees. 

The  Defendant  by  his  affidavit  stated,  that  the  personal 
property  of  the  testator  amounted  to  15 622.  4«.  lOd  ;  and 
that,  after  payment  of  2242.  6*.  Sd.  thereout  for  debts  and 
funeral  and  testamentary  expenses,  13372.  18«.  2d  re- 
mained, and  constituted  the  only  fund  out  of  which  certain 
promissory  notes  for  sums  amounting  together  to  7702., 
owing  by  the  testator  at  his  death,  and  the  three  prior  le- 
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gacies  of  lOOL,  2002.,  and  2002.,  could  be  paid;  and  that  if  i85i. 
those  sums  had  been  paid,  a  balance  of  67L  18s.  2d,  only 
would  have  remained  to  carry  on  the  farm.  That  the  wi- 
dow of  the  testator,  and  his  unmarried  children  who  were 
living  with  him  at  his  decease,  and  such  of  them  as  re- 
mained single,  had  ever  since  continued  to  reside  upon 
the  farm.  That  a  promissory  note  of  the  testator  for  2002L, 
and  one  of  the  legacies  of  2001,  were  still  unpaid;  and 
that,  firom  the  death  of  the  testator  until  his  youngest 
child  attained  twenty-one,  the  farm  business  was  properly 
and  economically  carried  on  by  means  of  such  part  of  the 
personal  estate  as  had  not  been  applied  in  payment  of  the 
debts  and  legacies,  and  by  the  personal  labour  of  such  of 
the  said  children  as  resided  there,  without  wages  or  emo- 
lument further  than  their  maintenance  and  clothing; 
and  that  the  widow  of  the  testator  had  been  thereby  sup- 
ported. That  when  the  youngest  child  attained  twenty- 
one,  the  personal  estate,  including  the  fanning  stock,  had 
been  valued  at  6272.  18«.  6(2.  That,  in  addition  to  the 
200L  debt  and  2002.  legacy  unpaid,  there  was  a  sum  of 
2102L  owing  for  rent;  and  that  there  was  no  personal  es- 
tate (other  than  what  had  been  valued  as  aforesaid)  to 
meet  such  outstanding  liabilities,  or  the  legacy  of  40021, 
the  seventh  part  of  which  was  the  subject  of  the  claim. 


Mr.  RoU  and  Mr.  Westoby  for  the  Plaintiff.  ArffumenL 

Mr.  J.  BaUy  for  the  Defendant,  the  executor,  objected, 
first,  that  the  representatives  of  the  deceased  executor 
were  necessary  parties  to  the  claim,  as  it  involved  the  ad- 
ministration of  the  estate.  The  32nd  Order  of  August, 
1841,  did  not  apply  to  administration  suits :  KeUaway  v. 
Johnson  (a),  Perry  v.  Knott(b),  Biggs  v.  Penn(fi),  Shipton  v. 

(a)  5  Beav.  319  (b)  Id.  293.  (c)  4  Hare,  469. 
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1851.  Ratolins(a).  In  the  administration  of  the  estate  it  would 
be  necessary  to  take  an  account  of  the  receipts  and  dis- 
bursements in  respect  of  the  farm,  having  regard  to  the 
directions  of  the  will;  and  such  a  case  could  not  be  con- 
Argwmeiu,  yeniently  prosecuted  by  claim.  The  Plaintiff  should  be 
left  to  file  a  bill,  distinctly  raising  the  issues  between  the 
parties. 

Mr.  RoU  in  reply. — ^The  small  amount  which  was  sought 
to  be  recovered,  had  indicated  the  proceeding  by  claim  as 
the  most  suitable.  It  was,  moreover,  within  the  express 
terms  of  the  General  Orders  of  April,  1850,  which  enabled 
a  legatee  in  that  form  to  sue  for  "  payment  or  delivery  of 
his  legacy  out  of  the  deceased's  personal  assets  (b),"  and  the 
mere  allegation  of  the  defendant,  that  there  was  some  an- 
swer to  the  claim,  which  might  require  special  inquiries  or 
accounts,  was  not  enough  to  take  the  case  out  of  the  scope 
of  the  General  Orders.  As  to  parties — ^under  the  8th  of  the 
same  Orders,  the  person  to  be  named  in  the  writ  of  sum- 
mons '^  in  the  first  instance,''  was  only  the  person  against 
whom  the  relief  was  directly  claimed.  If  assets  were  in 
the  hands  of  the  representatives  of  deceased  executors,  the 
defendant,  as  surviving  executor,  had  power  to  recover 
them,  and  would  be  directed  to  do  so  in  this  suit;  but  he 
had  no  interest  in  requiring  the  representatives  of  the 
other  executors  to  be  parties,  as  he  would  be  answerable 
only  for  his  own  receipts  and  defaults.  If,  however,  it 
should  appear,  on  taking  the  accounts,  that  other  parties 
ought  to  be  before  the  Court,  the  difficulty  was  removed 
by  the  18th  Order  of  April,  1850,  which  enabled  the  Mas- 
ter to  certify  the  necessity  of  the  presence  of  such  other 
persons;  whereupon  they  might  be  made  parties  by  a  new 
writ  of  summons. 


(a)  4  Hare,  619.      (b)  Gen.  Order  I,  22nd  April,  1850,  Clause  2. 
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Yigb-Chakcellob: —  1851. 

In  giving  my  opinion  upon  this  case,  I  do  not  intend  to 
lay  down  any  general  rule  as  to  the  cases  which  may  be 
considered  as  falling  within  the  jurisdiction  by  claim,  un- 
der the  Orders  of  April,  1850.  It  would  be  inconvenient 
to  do  so,  as  it  would  tend  to  fetter  the  discretion  which  it 
was  the  intention  in  framing  those  Orders  to  reserve  to  the 
Court  The  intention  of  reserving  such  a  discretion  to 
the  Court  is  manifest  from  the  language  of  the  1 3th  of  those 
Orders.  It  was  evidently  intended  by  that  Order,  to  re- 
serve to  the  Court  a  discretion  at  the  hearing  of  the  claim, 
either  to  grant  or  refuse  relief  or  direct  inquiries,  accord- 
ing as  the  Court  might  or  might  not  think,  upon  the  facts 
before  it,  that  justice  could  ultimately  be  done  between  the 
parties. 

It  has  been  argued,  that  the  Orders  of  April,  1850,  ena- 
Ue  the  plaintiffs  to  proceed  at  once  against  a  surviving  ex- 
ecutor, in  the  absence  of  the  personal  representatives  of  a 
deceased  executor.  I  do  not  think  that  was  the  intention 
of  the  Orders.  If  such  had  been  the  intention,  I  think  it 
would  have  been  more  pointedly  referred  to  in  the  Orders, 
having  regard  to  the  decisions  which  at  that  time  had  been 
pronounced  upon  the  construction  of  the  82nd  Order  of 
August,  1841.  The  question  had  been  frequently  under 
the  consideration  of  the  Court,  whether,  imder  the  32nd 
Order  of  August,  1841,  an  administration  suit  could  be 
maintained  against  one  of  several  executors  in  the  absence 
of  the  others,  or  of  the  personal  representatives  of  those 
who  were  dead,  and,  in  several  cases,  it  had  been  deter- 
mined by  the  Court,  that  the  32nd  Order  did  not  apply 
to  such  a  suit  If  the  Orders  of  April,  1850,  had  been  in- 
tended to  alter  that  state  of  the  law,  there  would,  I  think, 
have  been  some  express  provision  inserted  for  the  purpose. 
It  appears,  therefore,  quite  open  to  the  Defendant  to  object 
at  the  hearing,  that  the  personal  representative  of  the  de- 
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1651.  ceased  executor  is  a  necessary  party  to  the  proceedings  on 
the  claim.  The  question  then  is,  whether  the  objection  is 
well  founded;  and  I  am  of  opinion  that  it  is,  and  that  it 
must  be  upheld. 


The  next  question  is  as  to  the  proper  mode  of  dealing 
with  the  claim^  whether  leave  should  be  given  to  amend, 
so  as  to  introduce  the  representatives  of  the  deceased  exe- 
cutor, or  whether  the  case  is  one  in  which  the  proper  form 
of  proceeding  is  by  bilL  I  am  of  opinion,  that  the  mere 
introduction  of  the  representatives  of  the  deceased  execu- 
tor as  parties  to  the  claim,  would  not  perfect  the  claim  or 
assist  the  present  case.  The  testator  has  directed  certain 
legacies  to  be  paid  out  of  the  estate,  and  that  the  residue 
shall  be  employed  in  carrying  on  the  farm,  until  his  young- 
est child  shall  attain  her  majority.  The  whole  property  is 
then  to  be  valued,  and  after  the  appropriation  of  4002L 
thereout,  upon  the  trusts  under  which  the  claimant's  de- 
mand arises,  the  residue  is  to  be  divided  amongst  the  tes- 
tator's children.  In  directing  the  accounts,  therefore,  the 
common  account  of  the  personal  estate  of  the  testator  will 
not  suffice  to  meet  the  case.  It  will  be  necessary  to  include 
in  the  decree,  in  some  terms,  and  against  some  parties,  an 
account  of  the  personal  estate  employed  in  carrying  on  the 
farm,  according  to  the  directions  of  the  testator.  Great 
difficulty  will  arise  in  carrying  out  such  a  decree.  The 
Court  must  consider  with  whose  assets  the  trade  has  been 
carried  on.  The  case  represented  by  the  Defendant  is,  that, 
at  the  death  of  the  testator,  the  excess  of  the  assets  over 
the  aggregate  amount  of  the  debts  and  the  legacies  given 
by  the  will,  in  priority  to  the  400t,  amounted  to  67llS8.2d,, 
and  that  that  sum  was  all  that  would  have  remained  to 
carry  on  the  farm,  had  such  debts  and  prior  legacies  been 
paid.  If  that  be  the  true  state  of  the  case,  the  trade  must 
have  been  carried  on  with  the  assets  of  those  parties  who 
were  entitled  to  the  personal  estate  in  priority  to  the  de- 
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mand  upon  the  present  claim.  One  question  would  be,  1351. 
what  account  ought  to  be  directed,  having  regard  to  that 
fact  ?  The  Defendant  also  stiates,  that,  whilst  the  business 
of  the  farm  was  carried  on,  several  of  the  children  of  the 
testator  were  employed  in  and  supported  out  of  the  pro-  '^^"^(ment 
duce  arising  from  the  management  of  the  farm.  Another 
question  would  therefore  be,  what  allowances  should  be 
made  in  respect  of  such  emplo3rment,  and  to  whom  they 
should  be  made.  It  is  evident,  that  inquiries  would  have 
to  be  directed  in  respect  of  the  carrying  on  of  the  farm, 
independently  of  the  other  question,  whether  the  accounts 
are  to  be  directed  as  against  the  executors,  or  as  against 
the  parties  in  whose  hands  the  testator  directed  the  per- 
sonal estate  to  be  left,  for  the  purpose  of  carrying  on  the 
trade.  As  a  foundation  for  any  special  directions  as  to  the 
trade,  the  Court  must  have  a  clear  statement  of  the  facts 
connected  with  the  carrying  it  on.  Mr.  RoU  suggested, 
that  the  suit  might  be  worked  out  by  means  of  inquiries 
under  the  decree.  I  have,  in  a  late  case  before  me,  felt 
the  difficulty  of  directing  inquiries  without  any  statement 
of  specific  facts  upon  which  to  ground  them.  No  such  spe- 
cific fieu^ts  appear  upon  this  claim.  The  claim  does  not  re- 
fer to  any  of  the  circumstances  under  which  the  farm  was 
carried  on,  nor  even  call  for  an  account  in  respect  of  the 
management  of  the  farm.  In  these  circumstances,  I  think 
the  case  is  one  in  which  the  proceeding  should  be  by  bill 
rather  than  by  claim;  and  that  the  proper  order  to  make 
will  be,  to  dismiss  the  claim  without  prejudice  to  a  bill  be- 
ing filed.  The  Orders  of  April,  1850,  were  not  intended  to 
apply  to  such  a  case. 

As  to  the  observations  of  Mr.  RoU,  upon  the  language  of 
the  8th  Order  of  April,  1860,  that  "in  other  cases,"  (other 
than  those  mentioned  in  the  preceding  Order),  the  only 
person  who  need  be  named  in  the  writ  of  summons  as  de- 
fendant in  the  suit  in  the  first  instance,  is  "  the  person 
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1851.  against  whom  the  relief  is  directly  claimed''  Without  in- 
tending to  give  a  conclusive  opinion  as  to  the  meaning  of 
the  words  "  in  the  first  instance,"  I  am  inclined  to  think 
that  the  object  is,  to  enable  the  claimant  to  proceed  against 

''*^"'***^  one  party  in  the  first  instance;  and  then,  if  the  Court  re- 
quires the  presence  of  others,  it  might  give  the  necessary 
directions  at  the  hearing  of  the  claim.  It  may  mean,  that 
one  party  can  be  served  in  the  first  instance,  upon  the 
chance  of  his  giving  the  relief  which  is  asked.  For  exam- 
ple, in  the  simple  case  of  a  claim  for  a  legacy  against  one 
out  of  several  executors,  or  against  a  surviving  executor, 
the  executor  on  being  served  may  admit  assets,  and,  in  that 
case,  a  decree  might  at  once  be  mada  If,  however,  the 
Defendant  were  to  say,  '^  I  do  not  admit  assets  for  payment 
of  the  legacy,"  the  Court  may,  at  the  hearing,  require  the 
presence  of  the  other  executors,  or  of  the  representatives 
of  the  deceased  executor. 

Upon  the  question  of  costs,  I  have  felt  some  doubt  It 
appears,  however,  that  considerable  difficulty  has  arisen 
from  the  terms  in  which  the  Orders  of  April,  1850,  are 
framed,  as  to  the  cases  which  fall  within  them.  The  Orders 
appear  in  some  degree  to  have  misled  parties  into  the  be- 
lief, that  cases  might  be  brought  within  them,  to  which  it 
was  never  intended  that  they  should  apply.  I  think,  there- 
fore, that,  in  this  case,  justice  will  be  better  done  by  dis- 
missing the  claim  without  costs,  than  by  directing  them  to 
be  paid  by  the  Plaintiff. 
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1851. 

SQUIRE  V.  FORD.  i4ort/29M, 

TAfay  1st. 
HE  Plaintiff,  Squire^  obtained  a  judgment  of  Trinity  By*  deed  con- 
Term,  1848,  against  F.  A.  H.  AnmdeU,  for  6051  Ss.  8d  and  JSlSch^. 
9t  13*.  6A  for  damages  and  costs,  which  was  duly  register-  J^S^^^r*^  ^^ 
ed  on  the  19th  of  August,  184a     The  Defendant,  Ford,  trusteeefor 

the  benefit  of 

abo  obtained  a  judgment  against  IT.  A.  H.  ArundeU,  for  his  cz«diton, 
SOOOt  as  a  security  for  1495t  18«.  ScL  and  interest;  and  this  «t;S^the 
judgment  was  registered  on  the  1st  of  November,  1848.       ^2^^*°"*" 

should  operate 

By  a  deed,  dated  the  27th  of  December,  1848,  made  be-  andennre,  and 
tween  W.  A.  H.  ArwndeU,  of  the  first  part ;  H.  CoUerill  and  ^2ded  in  bar, 
two  others,  as  trustees,  of  the  second  part;  and  the  several  Jff^^j\^^ 
persons  who  were  creditors,  and  who,  by  themselves  or  l««e  and  dis- 

,        charge  of  all 

their  copartners  or  agents,  executed  the  deed,  of  the  third  and  all  manner 
part:  reciting  that  W.  A.  H.  Artmddi  was  seised  of  a  cer-  J^^^bUia, 
tain  mansion-house  and  lands,  subject  to  certain  mort-  bonds,  writ- 
gages  to  CoUerill  and  other  persons,  and  .also  subject  to  tionii,  debts, 
the  costs  due  and  to  become  due  to  CoUerill,  and  the  n^t^i^ts, 
chaiges  due  to  Hoggart  A  Co.  in  respect  of  an  attempted  cSSis)^  de- 
sale  of  the  premises;  and  reciting  that  W.  A.  H.  ArundeU  mands,bothat 
was  entitled  to  certain  furniture  and  fixtures,  plate,  and  equity,  which 
other  personal  estate;  and  that,  being  indebted  to  various  themlbad^or^ 
persons,  he  had  proposed  and  agreed  to  execute  an  assign-  ™^^^t^*^^ 

ment  of  the  said  real  and  personal  estate  and  effects  to  the  debtor  or  his 

estate  or  ef- 
fects, for  or  by 
reason  of  all  or  any  of  the  debts  or  engagements  to  them  respectively  due  or  owing  by  him ; 
such  oovenant  not  to  destroy  any  mortgage,  pledge,  lien,  or  other  specific  security  which  any 
creditor  possessed : — Held,  upon  the  construction  of  the  entire  deed,  that  such  general  words 
had  not  the  efibct  of  releasii^  a  judgment  previously  obtained  by  one  of  the  creditors  who 
executed  the  deed,  so  as  to  affect  the  priority  of  the  creditor  as  between  himself  and  a  judg- 
ment creditor  who  was  not  a  party  to  the  deed,  or  so  as  to  preclude  the  judgment  creditor 
who  executed  the  deed  firom  enforcing  the  right  which  the  judgment  gave  him  as  against 
the  estate  vested  in  the  trustees. 

A  judgment  creditor  who  bad  executed  a  deed,  whereby  the  real  and  personal  estate  of  the 
debtor  were  conveyed  to  trustees  for  the  benefit  of  such  of  his  creditors  as  should  execute  the 
deed,  assigned  his  judgment  to  such  trustees : — Held,  that  the  trustees  could  not  be  consider- 
ed as  owners  of  the  trust  estate,  so  that  the  assignment  by  the  judgment  creditor  would  have 
the  effect  of  merging  the  judgment. 

That  the  judgment  creditor  having  assigned  his  judgment  to  the  trustees  of  a  creditors' 
deed,  in  trust  for  the  benefit  of  the  creditors  who  had  executed  the  deed  (of  whom  he  was  him* 
self  one),  was  entitled  to  sue  on  behalf  of  himself  and  all  such  other  creditors,  for  the  esta- 
blishment of  their  rights  in  respect  of  the  trust  estate  and  the  execution  of  the  trusts. 
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SttUemeiU, 


three  trustees  (the  parties  of  the  second  part),  in  trust,  for 
the  benefit  of  his  creditors;  ''to  which  the  creditors,  parties 
thereto  of  the  third  part,  had  agreed,  and  to  accept  the 
same  in  fiill  discharge  of  their  respective  debts,  and  to 
enter  into  such  covenants  in  that  behalf  as  are  therein- 
after contained:"  And  the  said  W.A.H.  ii rundeB  thereby 
conveyed  and  assigned  the  ssdd  real  and  personal  estates 
to  the  said  three  trustees,  upon  trust  for  sale,  and  to  stand 
possessed  of  the  monies  to  arise  from  such  sale,  upon  trust, 
to  pay  the  costs  of  the  indenture  and  of  executing  the 
trusts;  and,  in  the  next  place,  to  pay  and  satisfy,  rateably 
and  proportionably,  and  without  any  preference  or  priority, 
to  the  creditors,  parties  thereto  of  the  third  part,  the  se- 
veral debts  or  sums  set  opposite  their  respective  names 
therein,  and  to  pay  the  surplus  proceeds,  if  any,  to  TT.  A. 
H.  Arunddlf  his  executors,  administrators,  and  assigns: 
And  it  was  thereby  witnessed,  that,  in  consideration  of 
the  premises,  the  parties  thereto  of  the  third  part  cove- 
nanted with  W.  A.  H.  ArundeUf  that,  immediately  after  the 
indenture  should  be  discharged  from  the  provision  there- 
inafter contained  for  making  void  the  same,  the  covenant 
now  in  statement  should  operate  and  enure,  and  might  be 
pleaded  in  bar,  as  a  good  and  effectual  release  and  dischaige 
of  all  and  all  manner  of  actions,  suits,  bills,  bonds,  writ- 
ings, obligations,  debts,  dues,  duties,  accounts,  sum  or  sums 
of  money,  judgments,  extents,  executions,  trespasses,  trusts, 
claims,  and  demands,  both  at  law  and  in  equity,  or  other- 
wise howsoever,  which  they  or  any  of  them,  or  their  or  any 
of  their  heirs,  executors,  or  administrators,  then  had,  or 
thereaftier  might  have,  claim,  challenge,  or  demand  against 
the  said  TT.  A.  H.  ArtindeU,  his  heirs,  executors,  or  adminis- 
trators, or  his  or  their  estate  or  effects,  or  any  of  them,  for 
or  by  reason  or  on  account  of  all  and  every  or  any  of  the 
debts  and  engagements  to  them  or  any  of  them  respectively 
then  due  and  owing  from  or  by  the  said  W.A.H.  Arundell, 
or  of  any  interest,  exchanges,  or  commission,  due  or  de- 
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mandable  for  the  same,  or  any  other  matter,  cause,  or  186I. 
thing  whatsoever,  in  respect  of  the  same  debts  or  engage- 
ments; but  so,  nevertheless,  that  the  covenant  now  in 
statement  should  not  operate  upon  or  destroy  any  mort- 
gage, pledge,  lien,  or  any  other  specific  security  which  any 
creditor  then  possessed  in  respect  of  his  debt.  And  fur- 
ther, that  if  in  the  meantime,  and  before  the  indenture 
diould  be  discharged  from  the  said  proviso,  the  said  credi- 
tors or  any  of  them,  or  their  or  any  of  their  respective 
partner  or  partners,  should  commence  or  prosecute  any  ac- 
tion or  actions,  suit  or  suits,  at  law  or  in  equity,  or  take 
any  proceedings  against  the  said  W,  A.  H.  ArundeU,  his 
heirs,  executors,  or  administrators  (except  for  conformity 
or  for  making  available  any  such  mortgage,  charge,  lien,  or 
specific  security,  as  aforesaid),  for  or  on  account  of  the 
whole  or  any  part  or  parts  of  the  debt  or  debts  then  due 
and  owing  by  the  said  W,  A.  H.  ArundeU  to  them  or  any 
of  them,  then  and  in  every  such  case,  and  immediately,  the 
debts  or  debt  for  or  in  respect  of  which  such  action  or 
actions,  suit  or  suits,  or  proceedings  should  have  been  so 
commenced  or  prosecuted,  should  become  absolutely  for- 
feited, and  this  covenant  should  operate  and  enure,  and 
might  be  pleaded  in  law,  as  a  good  and  effectual  release 
and  discharge  of  such  debt  or  debts  respectively.  Pro- 
vided always,  and  it  was  thereby  agreed  and  declared  be- 
tween and  by  the  parties  thereto,  that  nothing  therein 
contained  should  extend  or  be  deemed  to  extend  to  pre- 
vent the  said  several  creditors,  parties  thereto,  or  any  of 
them,  their  or  any  of  their  respective  heirs,  executors,  ad- 
ministrators, or  assigns,  firom  enforcing  or  otherwise  ob- 
taining the  tall  benefit  of  any  charge  or  lien  which  they  or 
any  of  them  then  had  upon  any  estate  or  effects  whatsoever, 
or  from  suing  or  prosecuting  any  person  or  persons  other 
than  the  said  W.A,H.  ArundeU,  his  heirs,  executors,  or  ad- 
ministrators, who  was  or  were,  or  should  or  might  be  liable  or 
accountable  for  the  payment  or  making  good  to  any  of  the 
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1851 .  said  creditors  of  all  or  any  part  of  their  said  respective  debts, 
either  as  drawers,  indorsers,  or  acceptors  of  any  bill  or  bills 
of  exchange  or  promissory  note  or  notes,  or  as  being  jointly 
or  severally  bound  in  any  bond  or  bonds,  obligation  or  obli- 
gations, or  other  instrument  or  instruments,  or  as  being 
liable  or  accountable  for  the  payment  of  any  such  debt  or 
debts,  without  having  subscribed  any  bill,  note,  bond,  or 
other  instrument  whatsoever,  or  otherwise  howsoever,  as  if 
the  indenture  now  in  statement  had  never  been  made. 

The  indenture  then  provided,  that  if  all  the  creditors 
of  W.A.H.ArundeUy  whose  debts  respectively  amounted  to 
30002.  and  upwards  (not  sufficiently  secured),  should  not 
execute  the  indenture  on  or  before  the  term  therein  men- 
tioned, the  indenture  and  everything  therein  contained 
(but  subject  and  without  prejudice  to  any  sale,  disposi- 
tion, or  other  act  made  or  done  under  the  same,)  should 
cease,  determine,  and  be  utterly  void,  to  all  intents  and 
purposes  whatsoever. 

The  Plaintiff  was  one  of  the  creditors  who  executed  the 
foregoing  deed. 

An  indenture,  dated  the  ISth  of  June,  1849,  was  made 
by  the  Plaintiff  Squire  of  the  one  part,  and  the  three 
trustees  of  the  deed  of  the  27th  of  December,  1848,  of  the 
other  part,  reciting  that  deed,  and  that  thereby  all  the 
real  and  personal  estate  and  effects  of  W,  A.  H,  Arundeli 
were  assigned  and  transferred  to  the  said  trustees,  in  trust 
for  the  benefit  of  such  of  the  creditors  of  W.  A.  H.  Arun- 
dell  as  should  execute  the  same  deed;  that  a  first  divi- 
dend of  4«.  in  the  pound  was  payable  under  such  deed ; 
that  the  said  judgment  obtained  by  Squire  was  wholly 
unsatisfied;  and  that  Squire  had  consented  and  agreed  to 
transfer  to  the  said  parties  of  the  second  part,  as  such 
trustees  for  the  creditors  of  W.  A,  H,  Arwndelly  the  said 
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judgment  debt,  and  all  monies  secured  and  payable  there-  i85l. 
by,  in  consideration  of  the  several  dividends  payable  and 
to  be  paid  under  the  said  recited  deed ;  and  the  Plaintiff 
Squire  thereby,  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  premises,  assigned  and  transferred 
unto  the  said  three  trustees  the  recited  judgment  debt 
and  costs,  and  the  full  and  whole  force,  benefit,  and  effect 
thereof,  and  all  the  right,  title,  and  interest  of  the  Plain- 
tiff in  or  to  the  same,  To  have  and  receive  the  said  judg- 
ment debt  and  costs,  sum  and  sums  of  money,  or  other 
the  premises,  to  the  said  parties  of  the  second  part,  and 
the  survivors  or  survivor,  &c.,  absolutely,  as  such  trustees 
or  trustee  as  aforesaid. 

The  bill  was  filed  by  Squire  on  behalf  of  himself  and  all 
other  the  creditors  of  W.  A.  H.  Arundell,  who  by  them- 
selves, their  copartners  and  agents,  had  executed  the  deed 
of  the  27th  of  December,  1848  (alleged  to  be  upwards  of 
sixty-five  in  number),  except  such  of  them  as  were  De- 
fendants,— against  Ford^  who  had  not  executed  the  deed, 
W.A,H.Arunddl,  the  trustees  appointed  by  the  deed, 
and  certain  of  the  creditors  who  had  executed  it.  The 
bill  prayed  a  declaration,  that  the  said  judgment  obtained 
by  the  Plaintiff  constituted  a  subsisting  lien  and  charge 
upon  all  the  said  real  estates  and  all  other  the  real  estate 
of  W.  A.  H,  Arundell^  and  a  lien  and  charge  in  priority  to 
the  judgment  of  the  Defendant  Ford  and  to  his  claim  in 
respect  thereof,  and  in  priority  also  to  the  several  liens 
or  charges  of  the  other  Defendants;  that  the  real  estate 
might  be  sold;  and  that,  out  of  the  monies  to  arise  from 
such  sale,  the  amount  due  for  principal,  interest,  and  costs, 
in  respect  of  the  Plaintiff's  judgment,  might  be  paid  to 
the  Defendants  CoUeriU  and  the  two  other  trustees,  as 
such  trustees  as  aforesaid,  or  otherwise  to  the  Plaintiff  for 
the  benefit  of  the  Plaintiff  and  all  other  persons  beneficial- 
ly interested  therein,  according  to  their  respective  rights ; 
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and  that  the  residue  of  the  monies  to  arise  from  such  sale 
might  be  dealt  with  as  the  Court  should  think  fit;  and  for 
a  receiver. 


The  Solicitor- General  and  Mr.  0.  L.  Rusaelly   for  the 
Plaintiff. 


Mr.  BetheU,  Mr.  Bacotiy  Mr.  Hare^  Mr.  Miller,  Mr.  Batten, 
and  Mr.  Bentinck,  for  the  several  Defendants;  who  did  not 
oppose  the  execution  of  the  trusts  of  the  deed  of  Decem- 
ber, 1 848,  under  the  direction  of  the  Court. 

Mr.  Toller,  for  the  Defendant  Ford,  contended,  that  the 
Plaintiff  was  not  entitled  to  sustain  the  suit, — arguing, 
first,  that  the  execution  by  the  Plaintiff  of  the  deed  of 
December,  1848,  operated  as  a  release  of  his  judgment; 
secondly,  that  the  deed  of  June,  1849,  had  the  effect  of 
merging  the  Plaintiff's  judgment  debt;  and,  lastly,  that, 
supposing  the  Plaintiff  still  to  be  a  judgment  creditor  of 
W,  A.  H.  Artindeli,  yet  he  was  not  therefore  enabled  to 
sue  on  behalf  of  himself  and  the  creditors,  under  the  deed 
of  December,  1848. 

Linda  v.  Lindo  (a)  and  other  cases  mentioned  in  the 
judgment  were  cited. 


May  Ut. 
Judgment. 


Vicb-Chanoellob  : 

Three  questions  have,  as  I  understand  it,  been  raised  on 
the  part  of  the  Defendant  Ford,  on  whose  behalf  the  points 
in  the  case  have  been  principally  argued.  It  has  been 
contended,  first,  that  the  Plaintiff's  judgment  was  released 
by  the  deed  of  the  27th  of  December,  1848 ;  secondly,  that 


(a)  1  Beav.  496. 
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It  was  merged  by  the  deed  of  the  13th  of  June,  1849 ;  and, 
thirdly,  that  the  suit  cannot  be  maintained  by  the  Plain- 
tiff, as  on  behalf  of  himself  and  the  creditors,  under  the 
deed  of  the  27th  of  December,  1848. 

The  first  point  appears  to  me  to  depend  wholly  upon 
what  were  the  rights  of  the  Plaintiff  Squire  at  the  time  of 
the  execution  of  the  deed  of  the  27th  of  December,  1848, 
and  upon  the  construction  of  that  deed.  There  cannot,  I 
think,  be  any  doubt,  that,  at  the  time  of  the  execution  of 
the  deed  in  question,  the  Plaintiff  Squire  had  a  valid 
charge  upon  the  estate,  imder  the  stat.  1  &  2  Vict.  c.  110. 
By  the  13th  section  of  that  statute,  it  is  expressly  pro- 
vided, "that  a  judgment  already  entered  up  or  to  be  here- 
after  entered  up  against  any  person  in  any  of  her  Majesty's 
superior  Courts  at  Westminster,  shall  operate  as  a  charge 
upon  all  lands,  tenements,"  &c.,  "  of  or  to  which  such 
person  shall,  at  the  time  of  entering  up  judgment,  or  at 
any  time  afterwards,  be  seised,  possessed,  or  entitled,  for 
any  estate  or  interest  whatever,  at  law  or  in  equity,  whe- 
ther in  possession,  reversion,  remainder,  or  expectancy,  or 
over  which  such  person  shall,  at  the  time  of  entering  up 
such  judgment,  or  at  any  time  afterwards,  have  any  dis- 
posing power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  and  shall  be 
binding  as  against  the  person  against  whom  judgment  shall 
be  so  entered  up,  and  against  all  other  persons  claiming 
under  him  after  such  judgment,  and  shall  also  be  binding 
as  against  the  issue  of  his  body,  and  all  other  persons  whom 
he  might,  without  the  assent  of  any  other  person,  cut  off 
and  debar  from  any  remainder,  reversion,  or  other  interest 
in  and  out  of  the  said  lands,  tenements,"  &c.;  '^and  that 
every  judgment  creditor  shall  have  such  and  the  same  re- 
medies, in  a  Court  of  equity,  against  the  hereditaments  so 
charged,  by  virtue  of  this  Act  or  any  part  theret)f,  as  he 
would  be  entitled  to  in  case  the  person  against  whom  such 
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judgment  shall  have  been  so  entered  up,  had  power  to 
charge  the  same  hereditaments,  and  had,  by  writing  under 
his  hand,  agreed  to  charge  the  same  with  the  amount  of 
such  judgment  debt  and  interest  thereon;  provided  that 
no  judgment  creditor  shall  be  entitled  to  proceed  in  equity 
to  obtain  the  benefit  of  such  charge,  until  after  the  expir- 
ation of  one  year  from  the  time  of  entering  up  the  judg- 
ment" There  was,  therefore,  at  the  date  of  the  deed  of 
the  27th  of  December,  1848,  an  existing  charge  upon  the 
estate  in  favour  of  SquirOy  although  it  could  not  be  en- 
forced in  equity,  the  year  not  having  elapsed.  The  point, 
therefore,  to  be  considered  is,  whether  the  charge  was  re- 
leased by  the  deed. 


In  determining  this  question,  the  intention  of  the  par- 
ties to  the  deed  is,  I  think,  first  to  be  considered;  for  the 
Courts  are  bound,  in  determining  questions  of  this  nature, 
to  pay  very  great  regard  to  that  intention.  That  doctrine 
was  clearly  laid  down  in  the  case  of  SoUy  v.  Forbes  (a) ;  and 
that  case  appears  to  me  to  have  so  important  a  bearing 
upon  the  present  question,  and  so  fully  expresses  the  views 
which  I  entertain  upon  it,  that  I  will  read  some  parts  of 
the  judgment.  In  Solly  v.  Forbes,  a  release  was  given  by 
the  Plaintiffs  to  EUerman,  one  of  two  partners,  with  a  pro- 
vision that  it  should  not  prejudice  any  claim  which  the 
Plaintiffs  might  have  against  Forbes,  the  other  partner; 
and  that,  in  order  to  enforce  the  claim  against  Forbes,  it 
should  be  lawful  for  the  Plaintiffs  to  sue  EUerman,  either 
jointly  with  Forbes,  or  separately.  In  an  action  by  the 
Plaintiffs  against  EUerman  and  Forbes,  this  release  having 
been  pleaded  by  EUerman,  and  set  out  on  oyer  in  the  re- 
plication, with  an  averment  that  the  action  was  prosecut- 
ed against  EUerman  jointly  with  Forbes,  for  the  purpose  of 
enabling  Plaintiffs  to  recover  payment  of  monies  due  from 


(a)  2  Brod.  &  Bing.  38. 
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Forbes  and  EUerman  to  the  Plaintiffs,  either  out  of  the        1851. 
joint  estate  of  Forbes  and  EUerman,^  or  from  Forbes  or  his 
separate  estate,  the  replication  was  demurred  to,  and  the 
demurrer  overruled.     The  Chief  Justice  Dallas,  in  giving 
judgment  in  that  case,  went  very  fully  into  the  effect  which       ***vw»«»  • 
is  to  be  given  to  a  general  release  with  reference  to  re- 
strictive clauses  which  are  put  upon  the  release;  he  says  (a), 
'^  The  circumstances  under  which  this  case  comes  before  Principles  of 
the  Court  will  appear  by  referring  to  the  pleadings  at  large,  ^^ng  effeit  to 
The  general  question  which  arises  is,  whether  the  release  ^f®.^*^*®^^^?^ 
as  set  forth  constituted  a  bar  to  the  action.    Of  the  inten-  to  a  general 
tion  of  the  parties  no  doubt  can  be  entertained.     It  was  reference  to 
meant  to  release  JEHmnan  as  to  person  and  effects,  but  not  cUu^^whfch 

Forbes:  and-  therefore,  to  retain  against  EUerman  every  i*  contAinu,  or 

-  /.         TT    1        to  the  purpoaea 

light  and  remedy  necessary  to  enforce  payment  from^ro^^oe^.  for  which  it 

But  so  to  construe  the  release  as  to  make  it  a  release  of 
both,  which  it  would  be  if  no  action  could  be  brought 
against  Forbes,  because  EUernum  could  not  be  joined, 
would  make  it  operate,  not  to  effectuate,  but  to  defeat  the 
intent  of  the  parties.  As  little  doubt  can  exist  upon  the 
words  made  use  of  to  effectuate  the  intent,  as  upon  the  in- 
tent itself.  It  is  not  an  absolute  and  unqualified  release, 
but  in  terms  conditional  and  provisional,  being  made  sub- 
ject to  an  exception;  such  exception  forming  part  of  the 
same  sentence  with  the  words  of  release,  and  immediately 
connecting  with  and  attaching  upon  them,  and  introduc- 
tory to  and  followed  up  by  a  proviso,  by  which  it  is  ex- 
pressly declared,  that  nothing  contained  in  the  deed  of  re- 
lease shall  be  taken  to  release  or  in  any  way  prejudice 
or  affect  any  demands  of  the  Plaintiffs,  either  against  the 
said  John  Forbes  separately,  or  as  a  partner  with  EUerman, 
Now,  it  would  be  to  release,  and  in  every  way  to  affect  the 
demand  against  Forbes  as  partner  with  EUerman,  to  give 
such  operation  to  the  release  as  in  effect  to  make  it  a  re- 

(a)  Id.  46. 


56 


CASES  IN  CHANCERY. 


1861. 


Judgment, 


lease  to  both^  by  making  it  a  bar  to  an  action,  in  which, 
for  the  recovery  of  a  joint  debt,  both  must  be  jointly  sued. 
Nor  does  this  even  rest  on  negative,  though  necessary,  con- 
struction; for,  in  a  subsequent  part  of  the  deed  it  is  ex- 
pressly provided  and  declared  to  be  the  true  intent  and 
meaning  of  the  release,  that  it  shall  be  lawful  for  the  Plain- 
tiffs to  commence  and  prosecute  any  action  against  the 
said  Abraham  EUemuin  jointly  with  the  said  JbAn  Forbes^ 
for  the  recovery  of  the  joint  debt  due  from  them ;  and  this 
is  a  joint  action  for  the  recovery  of  such  debt,  being  there- 
fore an  action  expressly  and  in  direct  terms  authorised  by 
the  deed  of  release  itself.  But  against  this,  objections  of 
a  technical  and  artificial  nature  have  been  raised,  and  we 
have  been  referred  to  many  cases,  in  which  it  has  been 
held,  that  a  saving  or  condition  repugnant  to  the  nature  of 
the  grant  is  void,  and  that  the  grant  remains  absolute  and 
unqualified,  the  condition  no  way  operating  in  restraint  of 
the  grant.  It  is  not  necessary  to  pursue  these  cases  into 
their  detail:  they  are  all  cases  of  notoriety,  the  law  of 
which  is  not  to  be  disputed;  and  the  only  question  is  upon 
their  application.  But  with  respect  to  them  all  I  would 
observe,  that  in  one  of  the  cases  cited  at  the  bar  it  was 
correctly  stated,  that  the  rule  of  construction  in  modem 
times  has  been  more  equitable  than  formerly;  Courts 
looking  rather  to  the  intention  of  the  parties  than  to  the 
strict  letter,  not  suffering  the  latter  to  defeat  the  former, 
but  in  certain  cases  of  exception,  to  which  it  is  not  now 
necessary  to  refer.  Taking  these  cases,  however,  such  as 
they  are,  the  application  sought  to  be  established  is  alto- 
gether fallacious.  It  is  assumed  that  wherever  the  word 
'release'  is  made  use  of,  it  must  operate  absolutely  and 
unconditionally,  though  immediately  and  in  the  same 
sentence  followed  by  words  which  shew  it  to  be  partial 
and  particular  only,  and  the  general  words  being  in  no  re- 
spect repugnant  to  the  special  words,  but  the  latter  a  quali- 
fication merely  of  the  former,  leaving  the  release  to  operate 
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to  every  purpose,  except  to  the  exclusion  of  the  particular 
purpose  which  the  parties  have  declared  it  to  be  their  in- 
tention it  shall  not  exclude.    This  being  apparent,  both 
in  terms  and  meaning,  what  are  the  rules  of  law  which 
apply,  narrowing  them  to  the  particular  point?    I  pass 
over  the  general  and  leading  principle,  that  the  intent  of 
the  parties  shall  prevail  as  far  as  by  law  it  may;  and,  ftir- 
ther,  that  Counts  will  be  anxious  so  to  construe  the  law, 
as  to  give  effect  to  that  intent,  provided  it  do  not  contra- 
vene any  fundamental  rules  of  the  policy  of  the  law.    If  a 
deed  can  therefore  operate  two  ways,  one  consistent  with 
the  intent  and  the  other  repugnant  to  it,  Courts  will  be 
ever  astute  so  to  construe  it  as  to  give  effect  to  the  intent; 
and  the  construction,  I  need  not  add,  must  be  made  on 
the  entire  deed.     The  passage  cited  at  the  bar  is  to  this 
effect  material :    '  I  exceedingly  commend  the  Judges  (said 
Lord  Hcbart)  that  are  curious  and  almost  subtil  to  invent 
reasons  and  means  to  make  acts  according  to  the  just  in- 
tent of  the  parties,  and  to  avoid  wrong  and  injury,  which 
by  rigid  rules  might  be  wrought  out  of  the  act  (a) ;'  and  it 
has  been  correctly  added,  that,  in  the  case  of  Cromng  v. 
Scudamare  (6),  Lord  Haie  cites  and  approves  of  the  pas- 
sage in  Hcbart,  which  is  again  referred  to  by  WiUeSj  C.  J., 
in  the  case  in  2  Wilson  (c),  and  is  cited,  to  be  approved 
of  and  to  be  governed  by,  in  many  other  casea    Not  to 
go  through  all  the  authorities  which  are  to  be  found,  it 
will  be  sufficient  to  select  one  or  two  only,  and  these 
will  refer  to  the  rest     In  Morris  v.  Wilford  (d),  it  was  ex- 
pressly decided,  that  a  release  shall  be  construed  accord- 
ing to  the  particidar  purpose  for  which  it  was  mada    Jones, 
Wyldy  and  Twisden,  Justices,  were  of  opinion,  on  the  first 
argument,   that  the  release  is  no  bar,  notwithstanding 
the  general  words;  for,  being  made  for  particular  purposes. 


1861. 
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Hob.  277. 

(&)  1  Vent.  141. 


(c)  2  Wilfl.  75. 
(<)  2  Show.  47. 
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1861.  the  general  words  are  to  be  guided  by  the  particular  pur- 
poses. Bainaford,  C.  J.,  contrk  The  case  was  argued  a 
third  time,  when  hj  the  whole  Ck>urt  judgment  was  given 
for  the  Plaintiff.  In  Payler  y.  Homersham  (a),  Lord  El- 
JwiffmenL  le>nborough  adopts  the  position,  that  the  general  words  of 
a  release  may  be  restrained  by  the  particular  recital. 
'Common  sense/  said  his  Lordship,  'requires  that  it 
should  be  so;  and  in  order  to  construe  any  instrument 
truly,  you  must  have  regard  to  all  parts,  and  especially  to 
the  particular  words  of  it'  The  case  in  RoUe  to  this  effect, 
though  said  to  have  been  denied  by  Lord  HoU  to  be  law, 
'  seems  to  me,'  said  Lord  EUenborough,  '  as  sound  a  case 
as  can  be  stated.'  And  Mr.  Justice  Bayley  adds,  '  There 
is  no  doubt  but  a  particular  recital  in  a  deed  will  restrain 
the  general  words.' " 

There  we  get  the  principle  very  distinctly  laid  down, 
which  is  to  govern  the  Court  in  construing  releases  with 
exceptions.  Following  that  principle,  I  have  to  ascertain 
the  intention  of  the  parties  to  this  deed,  with  reference  to 
the  release  of  the  charge;  and  I  think  the  intention  is 
principally,  and  indeed  almost  wholly,  to  be  collected  from 
the  releasing  clause  with  the  several  provisoes  attached 
to  it.  The  releasing  clause  has  three  branches:  Theiirst 
branch  releases  all  actions,  &c.,  including  judgments, 
claims,  and  demands,  which  the  creditors,  parties  to  the 
deed,  had  or  might  thereafter  have  in  respect  of  their 
debts;  and  no  doubt,  if  that  clause  had  been  uncontrolled,  it 
must  have  released  this  judgment.  But,  it  terminates  with 
the  proviso,  "  that  the  present  covenant  shall  not  operate 
upon  any  mortgage,  pledge,  lien,  or  other  specific  security, 
which  any  creditor  now  possesses  in  respect  of  his  debt  or 
debts,''  distinguishing,  it  will  be  observed,  between  existing 
and  future  rights.  The  second  branch  of  the  covenant  ap- 
plies to  the  case  of  proceedings  by  any  of  the  creditors 

(a)  4  Mau.  &  Selw.  423. 
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before  the  deed  becomes  absolute;  but  it  contains  an  ex-  i85i. 
ception  as  to  ''  mortgages,  charges,  liens,  or  specific  secu- 
rities, as  aforesaid,"  again  referring  to  existing  rights.  The 
third  branch  is  a  general  saving,  also  applying  to  existing 
rights.  It  is  clear,  therefore,  that  some  existing  rights 
must  be  saved,  and  those  rights  are  ''mortgages,  pledges, 
liens,"  &a,  as  expressed  in  the  first  branch  of  the  clause; 
''mortgages,  charges,"  &c.,  as  expressed  in  the  second 
branch  of  the  clause;  and  "  charges  or  liens,"  as  expressed 
in  the  third  branch. 

Now,  reliance  was  placed  in  argument  upon  the  words 
"  specific  security,"  as  limiting  and  controlling  the  effect 
of  the  proviso;  but  it  is  to  be  observed,  that  the  security 
which  is  referred  to  by  the  deed,  is  a  security  in  respect  of 
the  debts;  and  the  lien,  therefore,  which  is  referred  to, 
must  be  a  lien  in  respect  of  the  debts.  Then,  do  the  provi- 
soes mean  to  save  only  specific  liens  in  respect  of  the  debts 
created  by  the  actual  holding  of  property?  The  generality 
of  the  words  is  against  that  construction,  and  I  think  the 
context  is  against  it  too;  for  I  observe,  that  the  deed  dis- 
tinguishes between  rights  against  the  person,  and  rights 
against  the  property.  There  is,  in  the  first  branch  of  the 
clause,  the  proviso  which  applies  to  property, — ^that  it 
shall  not  destroy  any  mortgage,  pledge,  charge,  or  lien. 
There  is,  in  the  second  branch  of  the  clause,  a  direct  dis- 
tinction taken  between  proceedings  against  the  debtor,  his 
heirs,  executors,  or  administrators,  and  proceedings  affect- 
ing claims  against  the  property;  and  there  is,  in  the  third 
branch  of  the  clause,  the  power  to  sue  persons  liable  other 
than  W.A.H.  Arwndelly  his  heirs,  executors,  or  administra- 
tors. The  very  nature  of  the  transaction  carried  out  by  the 
deed,  tends  to  favour  the  distinction  between  proceedings 
against  the  person,  and  proceedings  against  property. 

Some  argument  was  founded  by  Mr.  ToUer  upon  the 
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terms  of  the  recitol,  that  the  property  was  subject  to  mort- 
gages, and  to  costs  due  and  to  become  due  to  GoUeriU,  and 
to  the  charge  due  and  to  become  due  to  Hoggart  &  Co,; 
but  I  think  it  is  clear,  that  the  words  of  the  provisoes 
cannot  be  construed  by  that  recital.  I  am  of  opinion, 
therefore,  that  the  Plaintiff's  judgment  is  not  released  by 
the  deed  of  the  27th  of  December,  1848. 


As  to  the  second  point,  whether  the  Plaintiff  i8!^ire'« 
judgment  has  been  merged  by  the  deed  of  June,  18A9,  se- 
veral cases  were  referred  to:  Toulmin  v.  Steere  (a),  Parry 
V.  Wright  (6),  and  Brown  v.  Stead  (c) ;  but  I  do  not  think 
those  cases  apply  to  the  present.  There  is  no  doubt  what- 
ever, that  the  purchaser  of  an  equity  of  redemption  can- 
not set  up  against  a  second  incumbrancer  a  mortgage 
which  he  has  got  in :  that  is  the  decision  in  Toulmin  v. 
Steere.  There  is  equally  little  doubt,  that  a  prior  mort- 
gage may  be  so  dealt  with  by  a  subsequent  incumbrancer 
in  his  dealing  with  the  estate,  as  to  prevent  its  being  af- 
terwards set  up  by  him;  which  is  the  case  of  Parry  v. 
Wright.  Brown  v.  Stead  seems  to  me  to  lie  half  way  be- 
tween Parry  v.  Wright  and  Toulmin  v.  Steere.  The  ques- 
tion to  be  considered  with  reference  to  Tovlmin  v.  Steere 
would  be,  is  or  is  not  this  debt  paid  off?  It  is  clear  that 
it  is  not.  It  is  not  payment  of  the  debt  by  a  trustee,  but 
it  is  an  assignment  of  it,  not  to  the  trustees  who  held  the 
estate,  but  to  the  three  trustees  who  are  the  assignees  of 
the  present  property.  Besides  this,  it  would  be  going  a 
monstrous  length,  to  say,  that  the  trustees  for  creditors 
under  the  original  deed  of  the  27th  of  December,  1848,  are 
to  be  considered  as  owners  of  the  estate,  to  bring  them 
within  the  principle  of  the  case  oi  Toulmin  v.  Steere.  They 
are,  I  think,  in  the  character  of  mortgagees  or  creditors 


(a)  3  Mer.  210.  (ft)  I  S.  &  S.  369 ;  S.C,5  Russ.  142. 

(r)  5  Sim.  5.35. 
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upon  the  estate,  having  a  charge  upon  it  for  the  payment  i66l. 
of  their  debts.  I  am  also  quite  clear,  that  this  case  is  out 
of  the  principle  of  Parry  v.  Wright;  for  it  is  plain  that 
this  debt  has  not  been  so  dealt  with,  as  to  be  actually  ex- 
tinguished by  the  mode  in  which  it  has  been  assigned.  I  •'**<v»»«»<. 
am  of  opinion,  therefore,  that  the  Plaintiff's  judgment  is 
not  merged  by  the  deed  of  June,  1849. 


With  regard  to  the  third  point,  the  frame  of  the  suit,  I 
think  that  the  judgment  is,  by  the  deed  of  June,  1849,  well 
assigned  to  the  trustees  for  the  benefit  of  the  creditors. 
The  deed  of  June,  3849,  recites  the  deed  of  December, 
1848,  and  that  the  estate  and  effects  were  thereby  assured 
and  transferred  to  the  parties  of  the  second  part,  in  trust 
for  the  benefit  of  the  creditors  who  should  execute  the 
deed, — ^that  a  dividend  was  payable  under  the  deed,  and 
that  the  Plaintiff  had  agreed  to  transfer  his  judgment  debt 
to  the  said  parties,  "  as  such  trustees "  for  the  creditors, 
and  the  assignment  is  then  made  to  the  three  parties  of 
the  second  part  absolutely,  "  as  such  trustees  or  trustee  as 
aforesaid."  Now,  what  can  that  mean,  except  as  trustee 
or  trustees  for  the  general  benefit  of  the  creditors,  which 
by  the  early  part  of  the  deed  they  are  said  to  be?  The  re- 
sult, therefore,  of  the  examination  of  this  deed  is,  that  the 
judgment  is  thereby  assigned  to  trustees  for  the  creditors. 
The  Plaintiff  is  one  of  those  creditors,  and  one  of  the  cestuis 
que  trust  of  the  judgment;  he  has  a  right,  therefore,  as  I 
conceive,  to  sue  on  behalf  of  himself  and  the  others,  and 
has  properly  firamed  this  suit. 
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May  9/A, 
June  Srd, 
A  mortgagee 
of  a  reversion* 
aiy  interest  in 
stock  filing  a 
bill  to  realise 
his  security,  is 
entitled  to  a 
decree  for  fore- 
closure in  de- 
fiiult  of  pay- 
ment, that  be- 
ing the  ordi- 
nary method 
whereby  the 
Court  excludes 
the  right  of 
redemption; 
and  although 
he  may,  in 
some  cases,  be 
entitled  to  a 
decree  for  sale, 
there  is  no 
rule  or  prac- 
tice of  the 
Court  which 
compels  him 
to  submit  to 
such  a  decree. 


WAYNE  V.  HANHAM. 

Sir  WILLIAM  HANHAM,  being  entitled  to  one-third 
share  of  two  sums  of  stock,  99002.  Reduced  Bank  Annui- 
ties and  99002.  Consols,  standing  in  the  name  of  trus- 
tees, subject  to  the  life-interest  oi Sarah  Oyles  in  the  same 
stock,  executed  an  assignment  of  his  said  third  share  to 
William  Fosketty  by  way  of  mortgage,  for  securing  to  the 
latter  20001,  with  a  power  of  sale  in  case  of  default  in 
payment  of  the  principal  monies  and  interest  thereby  se- 
cured. Foskett  died;  and  his  personal  representatives,  af- 
ter giving  the  mortgagor  notice  of  their  intention  to  exer- 
cise the  power  of  sale,  and  ineffectually  attempting  to  sell 
the  reversionary  interest  in  the  stock  comprised  in  the 
security,  filed  their  bill  against  the  mortgagor  and  certain 
subsequent  mortgagees  of  the  said  two  sums  of  stock,  for 
foreclosure  of  the  equity  of  the  Defendants  therein. 

The  only  question  was,  whether  the  Plaintiffs  were  en- 
titled to  a  decree  for  sale  or  for  foreclosure. 


Argument.  Mr.  Kenyan  Parker  and  Mr.  Hetherington  for  the  Plain- 
tiffs,  asked  for  a  decree  of  foreclosure.  The  sale  of  the  re- 
versionary interest  was  an  ineffectual  remedy,  and  might, 
and  probably  would,  not  raise  sufficient  to  satisfy  the  mort- 
gage debt.  In  principle,  foreclosure  was  the  proper  remedy; 
for  why  should  the  mortgagor  make  default  of  payment  of 
the  debt,  and  yet,  if  the  mortgagee  should  happen  to  be 
unable  to  find  a  purchaser,  retain  the  right  of  redeeming 
the  security  for  an  indefinite  period.  The  right  of  the 
Plaintiffs  to  foreclose  was  moreover  supported  by  a  direct 
authority:  Slade  v  Rigg  (a). 


(a)  3  Hare,  35. 
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Mr.  Freding,  for  the  Defendant& — ^The  practice  of  the 
Court,  until  the  case  otSlade  v.  Rigg  (a),  was  to  decree  a 
sale  of  stock  on  the  bill  of  a  mortgagee:  Ponten  v.  Page  (6). 
There  was  no  instance  of  a  decree  of  foreclosure  until  that 
in  Slade  v.  Rigg.  In  Dyson  v.  Morris  (c),  the  Vice-Chan- 
cellor Wigram,  who  decided  Slade  ▼.  Rigg,  said,  there  was 
no  doubt  that  in  a  case  of  a  mortgage  of  stock  or  personal 
chattels,  the  remedy  of  a  mortgagee  would  be  by  sale.  The 
reasoning  in  Slade  v.  Rigg,  which  was  founded  upon  the 
precedent  in  Kemp  v.  Westbrook  (d)^  that  the  dismissal  of 
a  redemption  bill  in  default  of  payment  operated  as  a 
foreclosure,  and  therefore  that  foreclosure  was  the  proper 
remedy  in  the  converse  case  of  a  bill  by  the  mortgagee,  was 
not  accurate.  The  effect  or  result  of  the  bill  in  one  case 
afforded  no  authority  for  the  same  conclusion  in  the  con- 
trary case.  The  analogy  of  the  case  of  real  estate  did  not 
hold.  A  mortgage  of  real  estate  conferred  no  power  of 
sale;  but  a  mortgage  of  stock  or  personal  chattels  gave 
the  mortgagee  the  right  of  absolutely  disposing  of  the 
property  comprised  in  the  security:  Tucker  v.  Wilson (e\ 
Lockfvood  V.  Ewer  (/),  Kemp  v.  Westbrook  (g). 


1851. 


ArffumenL 


Viob-Chakobllob  : — 

The  question  in  this  case  was,  what  was  the  proper 
form  of  decree  upon  a  bill  of  foreclosure  by  a  mortgagee 
of  a  reversionary  interest  in  stock?  Whether,  upon  de- 
fault of  payment,  the  decree  should  direct  a  foreclosure 
or  a  sale,  the  Plaintiff,  the  first  mortgagee,  desiring  fore- 
closure, and  the  Defendants,  a  second  mortgagee  and  the 
mortgagor,  insisting  upon  a  sale. 


(a)  3  Hare,  S6. 

(h)  Before  V.  C.  Pbmer,  7  Nov. 
1816, 1  Madd.  Ch.  Pr.,  3rd  edit, 
p.  664. 

(e)  1  Hare,  422. 

id)  SetoiiDecree8,pp.l81,182. 


(e)  1  P.  Wms.  261 ;  S.  C,  5 
Bpo.  p.  C.  193,  Toml.  edit. 

(/)  2  Atk.  303. 

(g)  1  Ves.  278 ;  Belt's  Supp. 
141. 


JuneSrd* 
JudffmenL 
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Wathb 

V. 

JudffmenL 


I  have  been  furnished  with  a  copy  of  the  decree  in 
Panten  v.  Page  (a).  The  mortgage  in  that  case  was  of  a 
contingent  reversionary  interest  in  stock,  and  the  decree 
directs  an  account  to  be  taken  of  what  was  due  to  the 
Plaintiff,  and,  in  default  of  payment,  directs  a  sale  of  the 
stock,  reserving  further  directions  and  costs;  but  in  Slade 
V.  Rigg  (b)  the  Vice-Chancellor  Wigram  held,  that  a  mort- 
gagee of  a  reversionary  interest  in  stock  was  entitled  to 
the  common  decree  for  foreclosure  upon  default  of  pay- 
ment. There  is  not,  I  think,  any  inconsistency  in  these 
decisions;  for  it  does  not  appear  that  the  decree  in  Pon- 
ten  V.  P(»ge  was  made  adversely  to  the  Plaintiff,  the  mort- 
gagee; but  whether  it  was  so  or  not,  I  am  of  opinion,  that 
the  proper  form  of  decree  was  that  which  was  adopted  in 
Slade  V.  Rigg. 


There  can  be  no  doubt,  that  upon  such  a  mortgage,  as 
upon  other  mortgages,  the  mortgagor  has  a  right  of  re- 
demption, and  the  purpose  of  the  proceeding  by  foreclosure 
is  to  exclude  that  right;  and  unless  it  be  an  established 
rule  or  practice  of  the  Court,  that  the  proper  mode  of  ex- 
cluding it  is  by  directing  a  sale,  I  think  it  must  be  excluded, 
according  to  the  ordinary  method  of  the  Court,  by  fore- 
closure. The  mortgagee  indeed  may  in  this,  as  in  some 
other  cases,  be  entitled  to  a  sale;  but  I  do  not  find  any 
rule  or  practice  of  the  Court  which  compels  him  to  sub- 
mit to  it  On  the  contrary,  the  cases  in  which  decrees 
for  sale  are  made  at  the  instance  of  mortgagees,  seem 
to  be  considered  as  depending  more  on  the  will  of  the 
mortgagee  than  on  any  right  of  the  mortgagor;  and  there 
is  a  remarkable  instance  of  this  in  the  Irish  cases,  where, 
although  the  decree  in  foreclosure  suits  is  invariably  for 
sale,  it  is  held,  that  the  mortgagor  cannot  maintain  a  bill 
for  a  sale,  but  only  for  redemption:  M^Donough  v.  Shew- 


(a)  1  Madd.  Ch.  Pr.  664,  3rd  edit. 


(b)  8  Hare,  35. 
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bridge  (a)  and  Drew  v.  O'Hara  (6).  I  may  add  also,  that 
I  fully  concur  in  the  Vice-Chancellor  Wigram's  observa- 
tions as  to  what  the  justice  of  such  ca^es  requires;  and  I 
think  therefore  there  must  in  this  suit  be  the  common  de- 
cree for  account  and  foreclosure.  Jvdgimnt. 

(a)  2  BaU  &  B.  555. 
(6)  Id.  562,  n.  See  Tanered  v.  PottM,  2  Fonbl.  Eq.  261,  n.  (/). 
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ASKEW  V.  MILLINGTON.  ,  jj{«y  i^'*^, 

isth,  ff  nth. 

HE  petition  of  the  Defendant  MiUington  stated,  that  J^'ona^'^tition 

the  Plaintiffs,  George  and  James  Askew,  filed  their  bill  in  *<>  enforce  an 

December,  1848,  against  the  petitioner  MiUington^  and  tered  into  by 

two  other  persons,  named  Oratrix  and  Hall,  the  executors  the  ouiae^  after 

of  James  Chambers,  praying  that  MiUington  and  the  es-  ^^,  cause  was 

tate  of  Chambers  might  be  charged  with  a  sum  of  6000Z.,  compromise 

on  the  ground  of  an  alleged  breach  of  trust,  in  neglecting  ed  to  disn^iiw" 

to  get  in  and  duly  invest  a  sum  of  60001,  secured  by  the  ^^^^  ''\^ 

covenant  of  one  Benjamin  Tidswdi,  and  of  which  sum  or  ceedingsinthe 

cause.^ 

covenant  MiUington  and  Chambers  were  trustees.  That  the 
Defendants  ha<l  answered  the  bill,  and  a  replication  was  proceeding  to 

filed  ;  and  that  in  a  suit  for  the  administration  of  the  es-  !^!^/^  , 
'  agreement  for 

tate  of  Chambers,  in  which  Oratrix  and  HaU  were  Plain-  *^o  compro- 

.«•  1   TTr.«.     \m       ^  It  IN  i*      t  miseofaeuit, 

tiuSy  and  WiUtam  Chambers  and  others  were  Defendants,  where  such 

the  usual  directions  had  been  made  for  the  administra-  ^^i^yond 

tion  of  the  real  and  personal  estate  of  Chambers.  ^®  ordinary 

*  range  of  the 

Court  in  such 

The  petition  then  stated,  that,  since  the  cause  was  at  suit,  or  where 
issue,  a  long  correspondence  had  taken  place  between  the  in  enforcing  ' 
solicitor  of  the  Plaintiffs  and  the  solicitors  of  the  peti-  Jol^d'i^te*' 
tioner,   in  reference  to  a  compromise  of  the  suit;   and  on  equities 

,  ,  ,  ^1.11  m  distinct  from 

that  such  correspondence,  after  bein^  broken  off,  was  re-  the  equity  ap- 
newed  on  the  19th  of  July,  1850;  and  the  petitioner's  so-  S^^Jdln  the* 

cause,  is,  by 
bill  for  specific  perfonnance,  and  not  by  interlocutory  application  in  the  existing  cause:  — 
SrmNt. 

VOL.  IX.  F  II.  W. 
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1851.  licitors,  on  the  23rd  of  July,  left  with  the  Plaintiffs'  solici- 
tor the  following  proposals  for  the  settlement  of  the  suit 
Askew  V.  MiUington:  "  That  the  bill  be  dismissed  with 
cost4S ;  that  Mr.  MiUington  shall  pay  all  the  costs  of  the 
Defendants ;  that  the  Plaintiffs  shall  pay  their  own  costs; 
that  Mr.  MiUington  shall  pay  to  the  Plaintiffs  the  sum  of 
600Z.;  that  Mr.  MiUington  shall,  at  the  Plaintiffs'  expense, 
take  in  a  charge  against  the  estate  of  Mr.  James  Cham- 
bers,  in  the  suit  Oratrix  v.  Chambers^  in  respect  of  the 
trust  monies  and  interest  owing  to  the  Plaintiffs,  and 
shall  use  his  best  endeavours  to  substantiate  the  greatest 
claim  that  can  legally  be  admitted ;  that,  from  the  first 
monies  to  be  received  by  Mr.  MiUington  from  the  estate  of 
James  Chambers  in  respect  of  such  proof,  Mr.  MiUington 
shall  retain  the  sum  of  5002.  in  repayment  of  the  above 
sum  of  500/.,  and  also  interest  thereon  at  U.  per  cent, 
and  also  the  sum  of  lOOZ.  in  part  payment  of  the  costs  of 
the  Defendants  in  this  suit;  that  Mr.  MiUington  shall  un- 
dertake that  the  Plaintiffs  shall  receive  the  whole  amount 
of  the  sum  for  which  he  may  be  allowed  to  prove  as  afore- 
said against  James  Chambers*  estate  (after  deducting  the 
said  sum  of  5002.  and  interest,  and  1002.  from  James  Cham- 
bers' estate,  at  the  distribution  thereof,  and  shall  pay  to 
the  Plaintiffs  the  deficiency.  That  no  proceedings  shall  be 
taken  against  Mr.  MiUington  until  the  deficiency  shall  be 
ascertained;  that  the  balance  of  the  trust  monies  in  Messrs. 
Lloyd,  Entwistle  A  Co,'s  bank,  and  any  monies  to  be  re- 
ceived from  TidsweU's  estate,  shall  belong  to  the  Plaintiffs, 
after  deducting  therefrom  Messrs.  Ctmliffe  Jk  Co's  accounts 

against  them  and  their  trustees,  amounting  to  £ . 

These  proposals  are  submitted  without  prejudice  in  any 
way  to  Mr.  MiUington,  if  not  accepted." 

The  bill  then  stated  a  letter  from  the  solicitor  of  the 
Plaintiffs  to  the  solicitors  of  MiUington,  dated  the  2nd  of 
August,  agreeing  to  the  proposals,  save  that  502.  should  be 
deducted  by  MiUington,  instead  of  1002.,  for  the  costs; 
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and  a  letter  from  the  solicitors  of  MiUington  to  the  soli- 
citor of  the  Plaintiffs,  dated  the  13th  of  August,  accepting 
this  modification  of  the  terms,  and  adding,  "  the  suit  may 
therefore  be  considered  at  an  end."  The  petition  alleged, 
that  these  two  letters  constituted  a  valid  and  binding 
agreement  for  the  compromise  of  the  suit 


18fil. 


Siatemeni. 


The  petition  then  stated,  that  MiUington' a  solicitors  pre- 
pared the  draft  of  an  agreement  for  the  compromise,  and 
the  Plaintiffs'  solicitor  also  prepared  a  draft  for  the  same 
purpose;  but  to  the  latter  draft  the  executors  otOhambers 
were  made  parties.  After  some  further  correspondence 
on  the  subject  of  making  the  executors  of  Chambers  par- 
ties to  the  agreement,  which  the  Defendant's  solicitors  con- 
tended was  not  contemplated  by  the  agreement,  and  the 
Plaintiffs'  solicitor  insisted  upon,  the  latter,  on  the  26th  of 
October,  wrote  to  the  solicitors  of  MiUington,  that,  unless 
he  received  a  draft  of  an  agreement,  making  the  execu- 
tors of  Chambers  parties,  within  a  week,  he  should  consi- 
der the  negotiation  again  at  an  end,  and  proceed  with  the 
suit  On  the  30th  of  October,  the  solicitors  of  MiUington 
sent  the  draft,  but  declined  to  make  the  executors  of 
Chambers  parties.  On  the  16th  of  November,  the  Plain- 
tiffs' solicitor  returned  the  draft  to  MiUington's  solicitors, 
observing  that  the  transmission  of  it,  under  such  circum- 
stances, was  useless;  and  that  the  suit  should  proceed  with 
all  practicable  despatch.  On  the  19th  of  November  the 
cause  was  set  down  for  hearing. 


The  petition  alleged,  that  the  cause  had  been  set  down 
in  contravention  of  the  arrangement  and  compromise, 
and  prayed  that  the  bill  might  be  dismissed  without  costs 
as  against  the  petitioner,  and  with  costs  as  against  the 
other  Defendants,  the  petitioner  being  willing  and  thereby 
undertaking  to  perform  the  agreement  for  compromise  on 
his  part  in  all  respects. 

f2 
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ia*>i. 

V. 
MiLLIHOTON. 

Arf^tmefU. 


Mr.  Bet/iell  and  Mr.  Renshaw  for  the  petition. 

The  agreement  for  the  compromise  of  the  suit  is  not  de- 
nied. The  only  question  raised  on  the  part  of  the  Plain- 
tiflfs  is,  whether,  in  order  to  carry  into  effect  that  agree- 
ment, any  act  is  to  be  done  by  third  parties,  that  is,  by  the 
executors  of  Chambet'S.  That  is  a  distinct  question,  not 
affecting  the  agreement  itself,  but  merely  the  mode  of 
effecting  it ;  and  it  is  a  question  which  the  Court  can  de- 
termine upon  this  petition.  There  is  nothing  connected 
with  the  agreement  which  is  not  within  the  jurisdiction  of 
the  Court.  The  Court  may  dismiss  the  bill,  and  impose 
such  terms  on  the  petitioner  as  it  may  deem  fit;  or,  if 
there  were  difficulty  in  enforcing  the  agreement  upon  pe- 
tition, the  Court  might  restrain  the  proceedings  in  the 
suit  for  a  limited  time,  upon  an  undertaking  on  the  part 
of  the  petitioner  to  file  a  cross  bill  for  the  specific  perform- 
ance of  the  agreement  If  the  agreement  had  been  made 
before  answer,  the  Defendant  might  have  pleaded  it,  and 
the  Court  would  not,  in  that  case,  have  required  a  cross 
bill  to  raise  the  question ;  nor  would  the  Court  in  this 
case  require  that  circuity.  Authority,  as  well  as  the  prac- 
tice of  the  Court  supported  the  proceeding  in  such  a  case 
in  a  summary  way,  by  petition  in  the  cause:  Rowe  v. 
Wood  (a),  TehbvU  v.  Potter  (b). 

Mr.  Stuart  and  Mr.  BaggaUy  for  the  Plaintiffs  contended, 
that  the  Court  would  not  interfere  by  an  interlocutory 
proceeding  to  enforce  an  agreement;  and  that  if  the  De- 
fendant had  any  right,  under  the  alleged  agreement,  to  the 
assistance  of  the  Court,  he  could  only  enforce  it  by  a  suit 
They  contended,  moreover,  that  the  agreement  was  not 
capable  of  being  the  subject  of  specific  performance,  from 
the  vagueness  of  its  terms,  the  effect  of  which  it  was  evi- 
dent the  parties  had  not  themselves  known.  They  cited 
Wood  V.  Rotue  (c),  Forsyth  v.  Manton  (d). 


(«)  1  J.  &  W.  315,  837. 
(5)  4  Hare,  164. 


(r)2  Bligh,  595,617. 
Id)  5  Madd.  78. 
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Mr.  E,  Bury  for  the  executors  of  Chanthers. 


1851. 


Vicb-Chancbllob  : 

The  Defendant  Millington  has  presented  a  petition  in 
this  cause,  praying  that  the  cause,  which  is  alleged  to  haye 
been  set  down  in  contravention  of  an  arrangement  and 
compromise,  may  not  be  heard ;  and  that,  in  pursuance  of 
the  agreement  and  compromise,  the  bill  may  be  dismissed 
without  costs  as  against  the  petitioner,  and  with  costs  as 
against  the  other  Defendants,  the  petitioner  undertaking 
to  perform  the  agreement  for  compromise  on  his  part  in 
all  respects.  In  effect,  the  petitioner  prays  the  specific 
performance  of  an  alleged  agreement  for  the  compromise 
of  the  suit  Upon  the  petition  being  opened,  it  occurred 
to  me  that  the  specific  performance  of  such  an  agreement 
could  not  possibly  be  ordered  in  the  existing  suit,  but 
must  be  the  subject  of  a  further  suit;  and,  in  support  of 
this  view,  the  cases  of  Forsyth  v.  M anion  and  Wood  v. 
Rowe  were  cited  on  the  part  of  the  respondent.  On  the 
other  hand,  the  petitioner  relied  on  the  dicta  in  Rowe  v. 
Woody  and  on  the  decision  in  TdbuM  v.  Potter. 


May  27th. 

Jtulyintnt. 


The  course  to  be  pursued  in  cases  of  this  nature  not 
appearing  to  be  well  settled  by  these  authorities,  I  have 
searched  for  further  cases  upon  the  subject,  but  I  have  not 
been  able  to  find  any  others  reported.  I  have  found,  how- 
ever, the  precedent  of  a  bill  which  was  drawn  by  the  late 
Lord  Chancellor,  in  the  year  1820,  and  which,  I  think, 
goes  far  to  shew  what,  in  such  cases,  is  the  proper  course 
of  proceeding.  In  that  case,  the  original  suit  was  between 
partners  for.the  accounts  of  the  partnership,  and  a  decree 
had  been  made  for  the  accounts,  and,  after  the  decree,  an 
agreement  for  compromise  was  entered  into ;  and  the  Plain- 
tiff in  the  original  suit  having  refused  to  carry  out  the 
compromise,  and  proceeded  in  the  suit,  the  bill  was  filed 
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1851.  for  the  specific  performance  of  the  agreement,  and  for  an 
injunction  to  restrain  the  original  Plaintiff  from  further 
prosecuting  the  suit;  and  my  recollection  of  the  case  ena- 
bles me  to  add,  that  this  course  of  proceeding  was  the  re- 
sult of  a  previous  motion  in  the  original  suit  to  stay  pro- 
ceedings having  been  refused  by  the  Court.  This  case, 
and  the  case  of  Forsyth  v.  Mantan,  and  what  fell  from 
Lord  Redesdaie  in  Wood  v.  Rovfe,  appear  to  me  to  esta- 
blish, that,  at  least  in  cases  where  the  agreement  of  com- 
promise goes  beyond  the  ordinary  range  of  the  Court  in 
the  existing  suit,  and  the  right  to  enforce  the  agreement 
in  that  suit  is  disputed,  the  proper  course  of  proceeding 
for  enforcing  it  is  by  bill  for  specific  performance,  and  not 
by  motion  or  petition  in  the  original  suit  to  stay  the  pro- 
ceedings; and  I  think  that,  it  fortiori,  this  must  be  the 
case  where  the  agreement  itself  is  disputed 

In  Tebbutt  v.  Potter y  in  which  the  Court  appears  to  have 
interfered  on  motion,  the  only  question  considered  by  the 
Court  seems  to  have  been,  whetheic  the  Plaintiff  should  be 
permitted  to  dismiss  his  bill  without  costs,  and  the  case 
appears  to  have  been  argued  with  reference  to  the  author- 
ities upon  that  point  The  difficulty  arising  from  enforc- 
ing part  of  the  agreement,  when  other  parts  of  it  did  not 
fall  within  the  range  of  the  suit,  does  not  appear  to  have 
been  presented  to  the  Court;  and  certainly  no  question 
was  raised  as  to  any  part  of  the  agreement  not  being  bind- 
ing. Lord  Eldon's  observations,  in  Rowe  v.  Wood  (a),  had 
reference  probably  to  the  position  of  the  Defendant,  who 
was  liable  to  an  immediate  attachment,  and  might  there- 
fore be  well  warranted  in  applying  to  the  Court  to  stay  pro- 
ceedings, though  his  ultimate  course  would  be  by  bill  for 
specific  performance. 

On  principle,  too,  I  think  that  the  proceeding  by  bill  is 

(n)  1  J.  &  W.  337  ct  scq.,  345. 
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more  correct;  for  it  is  obvious  that  the  Court,  in  trjring  i85i. 
such  matters  upon  an  interlocutory  application  in  the  ori- 
^nal  suit,  is  called  upon  to  adjudicate  on  affidavit  upon 
matters  depending  on  equities  wholly  distinct  from  the 
equity  appearing  upon  the  record  in  the  cause.  I  am  of 
opinion,  therefore,  that  the  petitioner  in  this  case  has 
adopted  a  wrong  course  of  proceeding,  so  far  as  he  seeks 
by  this  petition  to  have  the  agreement  for  compromise 
carried  out  It  may  indeed  be  said,  on  his  part,  that  all 
which  he  requires  is,  that  the  bill  should  be  dismissed,  and 
that  this  is  clearly  within  the  power  of  the  Court  in  this 
suit;  but  the  question  is  not,  what  the  petitioner  requires, 
but  what  in  justice  ought  to  be  done;  and  this  must  de- 
pend, not  upon  part  of  the  agreement,  but  upon  the  whole 
agreement;  and  if  the  Court  cannot  see  that  the  whole 
agreement  can  be  enforced  against  the  petitioner  in  this 
suit^  it  must,  I  apprehend,  enforce  part  of  it  in  his  favour. 

The  difficulty  in  enforcing  the  agreement  in  this  suit 
was,  I  think,  felt  on  the  part  of  the  petitioner,  for,  in  reply, 
it  was  proposed  that  the  order  should  be  to  stay  the  pro- 
ceedings in  the  original  siiit,  upon  an  undertaking  to  file 
a  bill  for  specific  performance  of  the  agreement;  but  I  see 
no  ground  for  such  an  order  being  made.  The  petitioner 
might  have  filed  a  bill  without  presenting  this  petition, 
and  he  may  now  do  so.  He  wants  no  leave  of  the  Court 
for  the  purpose;  and  there  was  not,  when  this  petition  was 
presented,  any  ground  of  apprehension,  rendering  it  ne- 
cessary to  make  immediate  application  to  the  Court;  but, 
independent  of  these  considerations,  I  should  not  interfere 
upon  this  question,  for,  I  think,  that,  upon  the  merits,  the 
Court  would  not,  even  upon  a  bill  filed,  be  justified  in  stay- 
ing the  proceedings  in  the  original  suit. 

The  case  stated  by  the  petition  is,  that,  after  a  previous 
treaty  for  comprombe,  which  failed,  certain  proposals  were 
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delivered  ou  the  part  of  MUlington,  on  the  23rd  of  July, 
and  were  accepted  on  the  part  of  the  Plaintiffs,  with  a  mo- 
dification in  one  particular,  by  a  letter  dated  the  2nd  of 
August,  and  such  modification  was  agreed  to  on  the  part 
of  the  Defendant,  by  a  letter  of  the  13th  of  August;  and 
that  these  proposals  and  the  two  letters  constitute  a  bind- 
ing agreement,  which  the  Court  would  enforce.  I  am  much 
disposed  to  think,  that  the  proposal  and  letters  do  consti- 
tute an  agreement;  but  I  think  it  ia  an  agreement  of  which 
the  Court  would  not  decree  a  specific  performance.  I  do 
not  see  how  this  agreement  could  be  enforced  against  the 
petitioner.  How  could  the  Court  compel  him  to  do  the 
best  in  his  power  to  establish  the  largest  amount  of  debt 
against  the  estate  of  Chambers?  Again,  it  is  distinctly 
sworn  upon  the  part  of  the  respondents,  that  the  agree- 
ment was  entered  into  under  the  apprehension,  that  the 
executors  of  Chambers  were  to  be  parties  to  it;  and  I  appre- 
hend that  agreements  entered  into  under  mistake  or  mis- 
apprehension will  not  be  enforced  by  the  Court,  more  par- 
ticularly, when,  as  in  this  case,  the  agreement  is  entered 
into  by  an  agent;  and  even  assuming,  that  a  case  for  spe- 
cific performance  may  ultimately  be  made  out,  I  think 
that  the  case  for  the  injunction  would  fail.  [His  Honor 
read  the  letters  of  the  26th  and  30th  of  October,  and  of  the 
15th  of  November.]  No  step  was  taken  on  the  part  of  the 
petitioner  to  enforce  the  agreement,  until  the  9th  of  De- 
cember. The  petitioner  might  have  proceeded  to  enforce 
the  alleged  agreement  early  in  November;  and  I  think, 
that,  under  the  circumstances  of  this  case,  it  was  his  duty 
to  have  done  so,  if  he  meant  to  rely  upon  it.  For  these 
reasons,  I  am  of  opinion,  that  the  petitioner's  case  fails 
upon  the  merits,  as  well  as  upon  the  form  of  proceeding; 
and  that  this  petition  must  be  dismissed,  and  dismissed 
with  costs. 
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SPICKERNELL  u  HOTHAM.  May  lor*. 

A  CREDITOR'S  claim  to  administer  the  personal  and  in  a  creditor's 

real  estate  of  O.  F.  Drury,  deceased,  against  the  executors  Si^^i^^tfon 

and  devisees  in  trust  of  the  real  estate,  (alleged  by  the  ^^^^^^^^^ 

claim  to  be  competent  to  sell  and  give  discharges  for  the  of  debts,  both 

proceeds  of  the  sale  and  the  rents  and  profits  of  the  es-  and  devisees  of 

tate),  and  also  against  the  infant  heir-at-law  of  the  tes-  J^^^^^ 

tator.  ^^'^  ^^^  ^^ 

not  being  ad- 
mitted by  the 

The  execution  of  the  will  was  proved  by  the  affidavit  of  courT^uld 

oneof  the  attesting  witnesses;  and  the  produce  of  the  real  J^^JJ^^^^ 

estate  was  thereby  charged  with  the  payment  of  debts,  against  the 

An  affidavit  of  the  Plaintiff's  solicitor  stated  his  belief,  roct'an  issue 

that  the  infant  Defendant  was  the  nephew  and  heir-at-law  ^^^^"^^51 

of  the  testator;  and  that  the  mother  and  guardian  of  the  quwt,--the 

,        -     _   right  of  the 
infant  had  represented  him  to  be  so,  and  application  had  creditors  be- 

been  ineffectually  made  to  her  to  prove  the  fact  by  affi-  ^^^ 

davit. 


Mr.  Priory  for  the  Plaintiff,  asked  for  the  usual  decree     Aryumeiu. 
in  a  creditor's  suit  seeking  payment  out  of  real  estate  in 
default  of  personalty. 

It  was  stated  that  the  heir-at-law  had  been  made  a 
party,  on  the  ground  that  on  his  part  it  was  suggested 
that  the  will  had  been  unduly  obtained. 

The  SoUdtor-OenercU,  for  the  devisees  in  trust. 

Mr.  Walker  and  Mr.  RenshaWy  for  the  heir-at-law,  sub- 
mitted, that  taking  the  statement  as  to  the  devise  to  be 
true,  the  heir-at-law  was  not  a  necessary  party,  and  that 
the  bill  ought  to  be  dismissed  as  against  him;  a  title  to 
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relief  as  against  the  devisees  of  the  ^hole  real  estate  was 
inconsistent  with  a  title  to  relief  as  against  the  heir:  and 
on  the  other  hand,  if  the  heir-at-law  were  a  necessary  par- 
ty, he  was  entitled  to  an  issue  devisayit  vel  non,  or  the  ef- 
fect might  be  to  establish  the  will  against  him,  without 
affording  him  the  means  of  defence 


Judgmtni,  The  Yioe-Changbllob  held,  that  the  heir-at-law  was 
not  entitled,  in  a  creditor's  suit,  to  an  issue  devisavit  vel 
non.  Such  an  issue  would  be  idle,  as  the  creditors  had  a 
title  paramount  to  that  of  the  heir  or  the  devisees ;  and  the 
question  of  the  validity  of  the  will  as  between  them  could 
not  affect  the  rights  of  the  creditors.  And  without  dis- 
missing the  bill  against  the  heir,  the  common  order  was 
made. 


Minute,  DxcLUiB,  that  all  the  persons  who  are  creditors  of  O.  V.  Drury  are 

entitled  to  the  benefit  of  the  order.    Refer  it  to  the  Master  to  take  an 

account  of  what  is  due  to  the  Plaintiff  and  all  other  the  creditors  of 
the  testator,  and  of  his  funeral  expenses :  and  let  the  Master  take  an 
account  of  the  personal  estate  of  the  testator  come  to  the  hands  of  the 
Defendants,  the  executors  &c. :  and  let  the  said  personal  estate  be  ap- 
plied in  payment  of  his  debts  and  funeral  expenses  in  a  due  course  of 
administration.  And  in  case  the  testator's  personal  estate  shall  not  be 
sufficient  for  that  purpose,  the  Master  is  to  inquire  and  state,  whether 
the  infimt  Defendant  Richard  Drury  is  the  heir-at-law  of  the  testator; 
and  if  he  shall  find  that  the  said  Defendant  Richard  Drury  is  such  heir- 
at-law,  then  the  Master  is  to  inquire  and  state  of  what  real  estate  the 
testator  was  seised  or  possessed  at  the  time  of  his  death,  and  to  take 
an  account  of  the  rents  and  profits  of  such  real  estates  received  by  the 
Defendants,  the  devisees  in  trust,  and  thereout  the  Plaintiff  and  the  tes- 
tator's other  creditors  are  to  be  paid  what  shall  be  remuning  due  to 
them.     Reserve  further  directions  and  costs. 
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STOKES  V.  SALOMONS.  jf^  I3tt. 

A  SPECIAL  case. — ^The  Plaintiff  was  the  vendor  of  a  a  will,  msde 

copyhold  estate,  which  he  had  purchased  from  WiUiam  ^^  ^  vict."* 

Langford  Jenkyns^  who  derived  his  title  to  the  same  from  ^^^jj!^^^^ 

the  will  of  William  Jenkyna.     The  Defendant  had  con-  gave,  deyiMd, 

tracted  to  purchase  the  copyhold  estate  from  the  Plaintiff.  ^  aU^^ 

The  question  was,  whether  it  passed  by  the  will  of  TT.  Jeor  ^^^^"^ 

kvnSy  which  was  dated  in  September,  1839,  and  was  in  the  "^^  whmao- 

,  ever,  and  of 

following  words: — ^*  I  give,  devise,  and  bequeath  all  my  what  nature 

estate  and  effects  whatsoever  and  wheresoever,  and  of  what  JJ  JH^t^^' 

nature  or  kind  soever  the  same  may  be,  watoW.L.Jenkina.  P^fi. ■"}????' 

^       '  '   or  transferred 

now  at  the  school  of  the  Rev.  Mr.  ButleVy  at  Brighton,  such  to  him,  on  hin 

estate  and  effects  to  be  paid,  assigned,  or  transferred  unto  twenty-one:— 

the  said  W,  L.  JetikinSy  upon  his  attaining  the  age  of  twen-  ^Jj^J^t©*" 

ty-one  years ;  and  in  the  meantime  and  until  he  shall  at-  (<»pyhoid  of 

inheritance) 
tain  such  age,  the  interest,  dividends,  and  proceeds  of  such  sabeeqaently 

estate  and  effects,  or  so  much  thereof,  or  so  much  of  the  ^d^tandij^ 

principal  thereof,  as  in  the  discretion  of  my  executors  shall  ^^^^*®^" 

be  necessary  for  the  purpose,  to  be  applied  towards  the  in  the  mean* 

,         .  '       .        ^     ,    .       ,  ,,    ^  time,  the  exe- 

mamtenance,  education,  and  puttmg  forth  m  the  world  of  cutors  should 

the  said  W.  L.  Jenkins.     And  I  appoint  Bdmv/nd  Weyman  JS^^/^^vl^" 

Wadeson,  of  &a,  and  Richard  Oreen,  of  &c.,  executors  of  dexMi«,andpro. 

.  '  ,  '  '  .  ceedsofsuch 

this  my  will,  and  guardians  of  the  said  W.  L.  Jenkins;  and  estate  and  ef- 

I  authorise  them  to  invest  my  said  estate  and  effects  on  ^ch  thereof, 

real  or  personal  security,  as  to  them  shall  appear  advisable,  ]J/?jrindpal^ 

and  to  alter,  vary,  and  transpose  the  investment  thereof  thereof,  aa  they 

.       .  '^  .  should  think 

according  to  their  discretion,  from  time  to  time."     [Power  necessary,  in 

to  the  executors  to  reimburse  their  expenses  out  of  the  dmic^u- 

said  estate  and  effects;  and  proviso  that  each  should  be  ^^{J*^*  "jjijj 

of  A,  in  ^e 
world,  and  should  invest  the  said  estate  and  effects  on  real  or  personal  security  at  their  dis- 
cretion. 


The  directions  applicable  only  to  personal  estate  may,  in  such  a  cane,  be  construed  as  re- 
ferring not  to  the  whole  subjoctrmatter  of  the  gift,  but  to  such  portions  of  the  estate  as  may 
consist  of  personalty,  to  which  such  directions  may  lie  fitly  applied. 
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StatemenL 


answerable  for  his  own  acts  only;  and  that  their  receipts 
or  those  of  the  survivor  should  be  effectual  for  all  pur- 
poses.] "  And  I  give  and  bequeath  unto  my  said  executors 
a  legacy  of  lOOl.  each;  and  in  the  event  of  the  said  W,  L. 
Jenkins  not  attaining  the  age  of  twenty -one  years,  I  give, 
devise,  and  bequeath  unto  them  or  the  survivor  of  them 
all  my  aforesaid  estate  and  effects."  Subsequently  to  the 
date  of  the  will,  the  testator  became  seised  of  the  estate  in 
question,  which  was  copyhold  of  inheritance.  After  the 
death  of  the  testator,  TT.  L.  Jenkins  attained  twenty-one 
years  of  age,  and  was,  as  devisee,  admitted  tenant  of  the 
estate;  and  upon  his  sale  to  the  Plaintiff,  the  Plaintiff  was 
admitted  tenant. 


ArgumenL  Mr.  Greene,  for  the  Plaintiff,  argued,  first,  that  the  will 
being  subsequent  to  the  statute  1  Vict.  c.  26,  the  circum- 
stance, that  the  copyhold  estate  was  acquired  after  the  date 
of  the  will,  was  immaterial.  A  general  devise  of  real  es- 
tate would  operate  on  all  the  real  estate  to  which  the  tes- 
tator was  entitled  at  the  time  of  his  death.  The  only  ques- 
tion, therefore,  was,  whether  the  devise  of  the  testator's 
"  estate  and  effects,"  was  sufficient  to  pass  the  real  estate. 
Many  cases  had  established,  that  the  word  '*  estate  "  is  suf- 
ficient of  itself  to  pass  real  estate :  Doe  d.  Evans  v.  Evans{a), 
Ford  V.  Ford  (6),  Doe  d.  Hicky.  Dring  (c).  Wool/am  v.  Ken- 
worthy  (d),  Tanner  v.  Wise{e),  Doe  d.  Wall  v.  Langlands{f). 
Was  there  then  anything  in  the  context  to  abridge  the  ef- 
fect of  the  general  words?  The  word  "pay,  assign,  and 
transfer,"  were  not  unmeaning  when  applied  to  the  real  and 
personal  estate  collectively.     The  real  estate  might  be  and 


(a)  9  Ad.  &  E.  719. 
(h)  6  Hare,  486. 
(c)  2  M.  &  Selw.  448. 
(rf)  9  Vea.  137. 


(e)  Cas.  t.  Talbot,  284;  S,  C, 
3  P.  Wraa.  295. 
(/)  14  East,  370. 
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ought  to  be  transferred  by  the  proper  and  legal  forms  of  i85l. 
transfer,  and  so  much  of  the  property  as  consisted  of  per- 
sonalty, might  be  paid  or  '^  invested."  There  was  nothing, 
therefore,  in  the  context  which  could  deprive  the  word 
"  estate"  of  its  most  extensive  eflect.  Such  an  effect  had  ^^ 
been  given  to  it,  notwithstanding  that  it  was  accompanied 
by  words  applicable  to  personal  estate,  in  the  case  otSau- 
marez  v.  Saumarez  (a),  and  in  a  late  case  of  Morrison  v. 
Hoppe  (6). 

Mr.  J.  Templeton  Woody  for  the  Defendant,  conceded, 
that,  so  far  as  related  to  the  circumstance  of  the  estate 
having  been  acquired  after  the  date  of  the  will,  there  was 
no  objection  to  the  title;  but  contended,  that,  upon  the 
language  of  the  entire  will,  the  real  estate  could  not  be 
held  to  pass.  The  word  '^  estate"  must  be  read  as  ex- 
plained by  the  context:  Mayor  <fcc.  of  Hamilton  v.  Hods- 
don  (c),  in  which  Lord  Brougham,  speaking  of  Doe  v.  Buck- 
ner(d),  said,  "the  words  were  held  insufficient  to  carry 
real  estate,  not  as  being  in  themselves  insufficient  to  pass 
land,  but  on  the  context  of  the  will,  personal  estate  only 
being  in  the  contemplation  of  the  testator;"  and  the  au- 
thority of  the  same  case  was  acknowledged  by  Lord  Cot- 
tenham,  in  Savmarez  v.  Savmarez  (e).  The  case  of  Neiv- 
land  y.Marjortbanks(/)  is  not  distinguishable  from  the  pre- 
sent. The  words  there  were  sufficient  to  pass  real  estate; 
and  the  point,  whether  the  words  "  to  invest  the  same  on 
security"  could  be  read  as  a  direction  to  invest  so  much  of 
the  same  as  should  consist  of  personalty,  was  expressly 
discussed;  and  Sir  James  Mansfield  distinctly  held,  that 
the  direction  to  invest  must  be  read  as  applying  to  the 
whole  subject-matter  of  the  will,  and  was  inapplicable  to 

(a)  4  My.  k  Cr.  331.  (d)  6  T.  R.  610. 

(b)  Before  the  Vice  Chancellor         (e)  Ubi  snpra. 
Knight  Bruce,  14th  Feb.,  1861.  (/)  5  Taunt.  268. 

(f)  6  Moo.  P.  C.  Ca«.,  76,  84. 
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Argument, 


real  estate.  There  are  numerous  authorities,  which,  in  like 
manner,  abridge  the  meaning  which  might  otherwise  be 
given  to  the  word  '^ estate:"  Doe  A.  Spearing  y.  Buck- 
ner  (a),  Doe  d.  HurreU  v.  Hurrdl  (6),  Sanderson  v.  Dob- 
eon  (c),  WooUam  v.  Kenworihy  (d).  In  the  case  oiSawma/rez 
V.  Saumarez  {e),  the  testator  had  devised  his  real  estate  to 
his  son  for  life,  and  therefore  had  clearly  manifested  his 
intention  of  dealing  with  his  real  estate.  The  word  "trans- 
fer,'' which  might  possibly,  in  popular  language,  have  a 
more  extensive  signification  than  was  commonly  given  to 
it  in  technical  forms  of  expression,  has  a  particular  sense 
affixed  to  it  in  this  will,  by  the  direction  that  it  shall  take 
place  on  the  legatee's  attaining  twenty-one :  that  confines 
its  application  to  the  property  invested  or  standing  in  the 
names  of  trustees. 


Vicb-Chanoellob  : 
Judgment,  The  case  has  been  so  fully  and  fairly  argued,  that  I  may 
at  once  give  my  opinion  upon  the  construction  of  this  will. 
I  feel  satisfied,  both  from  the  cases  which  have  been  cited, 
and  from  my  own  recollection  of  the  authorities  upon  the 
point,  that  no  general  rule,  applicable  to  every  case,  can 
be  laid  down.  In  each  case  the  question,  whether  real 
estate  does  or  does  not  pass  under  the  general  words  of 
a  will,  must  be  determined  from  the  intention  of  the 
testator  as  expressed  in  the  will.  All  that  can  be  done 
is,  to  collect  the  intention  from  the  whole  will;  and,  for 
that  purpose,  it  is  the  duty  of  the  Court  to  examine  every 
clause  of  the  will,  and  apply  to  it  those  general  rules  of 
construction  which  the  Court  has  adopted. 

Now,  it  is  a  well-established  rule  of  construction,  that 


(a)  6  T.  R.  610. 
(i)  6  B.  &  A.  18. 
(c)  1  Exch.  141. 


(d)  Ubi  supra. 

(e)  Ubi  supra. 
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full  effbct  must  be  given  to  general  words,  unless  it  is  clear        ig^i. 
that  such  effect  is  controlled  hj  the  context.     It  appears, 
that  the  will  in  this  case  was  made  after  the  passing  of 
the  Wills  Act  (1  Vict.  c.  26),  and  with  a  knowledge,  there- 
fore, of  the  provisions  of  that  Act ;  for  the  testator  must  be     •^'*<^fl'»»^'- 
presumed  to  have  had  that  knowledge :  he  must,  therefore, 
be  presumed  to  have  known,  that  if  he  used  general  words 
of  disposition  applicable  to  real  estate,  and  competent  to 
pass  such  estate,  those  words  would  operate  upon  all  the 
real  estate  of  which  he  might  die  seised,  although  he  had 
not  a  single  acre  of  land  belonging  to  him  at  the  time  of 
making  his  will.     Bearing  in  mind  then,  that,  at  the  time 
he  wrote,  the  testator  knew,  or  must  be  considered  as  hav- 
ing known,  that  any  future  acquired  real  estates  would 
pass  hj  any  general  words  he  might  use,  which  were  large 
enough  to  embrace  them,  let  us  see  what  are  the  dispositions 
of  this  will.     The  testator  says,  first,  *'  I  give,  devise,  and 
bequeath,'' — ^the  word  "  devise"  being  a  word  of  itself  appli- 
cable to  real  estate.    He  proceeds,   ''all  my  estate  and 
effects  whatsoever  and  wheresoever,'' — the  word  "whereso- 
ever" pointing  to  locality,  and  being,  therefore,  peculiarly 
applicable  to  real  estate.    He  does  not  stop  there,  but  goes 
on  to  say  "  of  what  nature  and  kind  soever  the  same  may 
be."    A  clear  intention  therefore  appears  from  the  gene- 
ral words  used  in  the  will,  to  pass  all  the  property  where- 
soever and  of  whatsoever  nature,  and  to  give  it  to  W.  L. 
Jenkins.     The  words  I  have  now  referred  to,  if  standing 
by  themselves,  would  undoubtedly  pass  real  estate. 

There  are  then  other  words  which,  it  has  been  contended, 
operate  to  control  those  general  words.  The  will  proceeds 
by  directing,  that  the  testator's  estate  and  effects  are  to  be 
"  paid,  assigned,  and  transferred"  to  TT.  L.  Jenkins  on  his 
attaining  the  age  of  twenty-one.  No  doubt  the  words 
''  pay,  assign,  and  transfer,"  in  their  ordinary  sense,  apply 
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1861.        rather  to  personal  tkan  to  real  estate ;  but  they  are  not  ne- 
cessarily confined  to  personal  estate.     It  is  clear  that  real 
estate  may  be  said  to  be  transferred  by  any  conveyance  by 
which  it  passes  from  one  owner  to  another.    The  testator 
Judgment,     ^jj^u^  ^(^^  directing  the  estate  and  effects  to  be  paid,  as- 
signed, or  transferred  to  W,  L.  Jenkins  on  his  attaining 
twenty-one, goes  on  to  speak  of  "the  interest,  dividends,  and 
proceeds  of  such  estate  and  effects."    I  may  observe  that 
the  word  "proceeds"  would  clearly  include  both  real  and 
personal  estate.     He  directs  "  the  interest,  dividends,  and 
proceeds  of  such  estate  and  effects,  or  so  much  thereof,  or  so 
much  of  the  principal  thereof,  as  in  the  discretion  of  my 
executors  shall  be  necessary  for  the  purpose,  to  be  applied 
towards  the  maintenance,  education,  and  putting  forth 
in  the  world  of  the  said  TT.  Z.  Jenkins"    These  are  the 
words  which,  I  confess,  in  the  first  instance  embarrassed 
my  mind,  and  which,  but  for  the  case  of  Saumarez  v.  Sau- 
mareZy  I  should  have  felt  some  difficulty  in  getting  over. 
The  words  "so  much  of  the  principal  thereof"  cannot  be 
applied  to  real  estate.     By  those  words  most  of  the  diffi- 
culty which  I  felt  during  the  argument  was  created.    The 
testator  then  goes  on  to  appoint  executors  of  his  will,  whom 
he  names  guardians  of  W.  L,  Jenkins;  and  he  authorises 
them  "  to  invest  his  said  estate  and  effects  in  real  or  per- 
sonal security."    Upon  those  words  another  difficulty  aris- 
es, the  .same  as  the  difficulty  on  the  word  "principal,"  and 
one  which  must  be  answered  in  the  same  manner.     Then 
follow  the  other  words,  which  have  been  commented  upon, 
— "  I  direct  my  executors  to  repay  and  reimburse  them- 
selves out  of  my  said  estate  and  effects."   I  think  that  may 
apply  both  to  real  and  personal  property.   There  is  nothing 
more  in  the  will,  except  that  in  the  event  o{ W.L.Jenkins 
not  attaining  the  age  of  twenty-one,  the  testator  gives, "  de- 
vises," and  bequeaths  all  his  aforesaid  estate  and  effects  to  * 
his  executors. 


Judgment. 
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Nothing  can  be  more  clear  upon  this  will,  than  that  the  isdl. 
testator  did  not  intcfnd  to  die  intestate  as  to  any  portion 
of  the  property  belonging  to  him,  at  the  period  either  of  his 
irill  or  of  his  death;  and  there  are  words  occurring  in  the 
will,  and  in  the  devising  clauses,  peculiarly  applicable  to 
real  estate,  and  which  are  undoubtedly  competent  to  em- 
brace such  estate. 

The  first  case  cited  on  behalf  of  the  defendant  was  New- 
land  V.  Marjoribanks  (a).  There  the  devise  was  of  the  re- 
sidue and  remainder  of  the  testator's  estate,  of  what  nature 
or  kind  the  same  might  be,  and  of  which  he  might  be  pos- 
sessed or  interested  in  at  the  time  of  his  decease.  Now, 
the  word  *' possessed"  is  peculiarly  applicable  to  personalty, 
and  a  gift  coupled  with  that  word  would,  prim&  facie,  im- 
ply personal  estate.  The  next  case  cited  was  that  of  Doe 
d.  Spearing  v.  Buckner  (b).  There  the  words  are  "  all  the 
rest,  residue,  and  remainder  of  my  estate  and  effects,  of 
any  and  what  nature  or  kind  soever,  I  give  and  bequeath 
the  same  unto''  A.  and  B.,  '*  their  executors  or  adminis- 
trators." That  is  a  devise  of  the  property  coupled  with 
a  limitation,  which  shews,  prim&  facie,  that  personal  pro- 
perty is  meant.  The  next  case  cited  was  that  of  Doe  d. 
HurreU  v.  Hurrdl  (c),  in  which  again  there  is  a  dispo- 
sition of  residue  to  trustees,  "  their  executors,  administra- 
tors, and  assigns."  The  case  o{  Morrison  v.  Hoppe  (d),  was 
decided  the  other  way.  WooUam  v.  Kenworihy  (e)  seems 
to  have  gone  on  the  fact,  that  there  was  no  devise  of  the 
estate  or  effects  in  terms.  The  devise  was  of  the  fee  farm 
rents,  on  formal  trusts  for  sale.  The  testator  directed  also 
the  furniture  to  be  sold;  and  trusts  were  then  declared  of 
the  money  to  arise  from  the  sale  of  the  rents  and  furniture, 

(a)  5  Taunt.  26S.  (d)  Before  the  Vice-chancellor 

(*)  6  T.  R.  610.  Knight  Bruce,  14th  Feb.  1S51. 

(c)  5  B.  &  Aid.  IS.  (e)  9  Yes.  137. 

VOL.  IX.  O  H.  W. 
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and  from  all  other  his  estate  and  effects,  of  what  nature 
or  kind  soever.  It  was  not  a  devise  of  the  estate  and  ef- 
fects, but  of  the  monies  to  arise  from  all  other  his  estate 
and  effects.  Therefore,  in  order  that  the  real  estate  might 
pass  by  the  words  '*  estate  and  effects/'  it  was  necessary  to 
create  a  trust  far  sale  in  the  heir  on  whom  the  legal  estate 
descended;  but  the  testator  had,  in  the  previous  part  of 
the  will,  created  a  particular  trust  for  sale  of  a  specific 
portion  of  the  property;  and  the  Court  said,  that,  where 
he  had  intended  a  sale,  he  had  created  a  particular  trust 
for  the  purpose;  and  that  it  could  not,  therefore,  be  in- 
ferred that  the  testator  intended  that  real  estate,  not  in- 
cluded in  the  express  trust,  should  be  included  in  the  ge- 
neral word  "  estate/'  so  as  to  pass  thereby. 

The  case  oi Saumarez  v.  8aumareM{a)  appears  to  me  in 
principle  to  govern  the  present  case.  There  the  testator 
gave  to  his  son  Richard^  his  heir-at-law,  his  fireehold  lands 
in  Dorsetshire,  and  directed  the  residue  of  his  property 
which  he  might  leave  at  his<  death  to  be  divided  between 
that  son  and  his  two  sisters  in  equal  proportions;  and 
that  whatever  portion  might  devolve  to  the  son  should 
be  placed  in  the  names  of  trustees,  and  the  interest  be 
paid  to  him  for  life;  and  that  after  his  death  the  share 
belonging  to  him  should  be  divided  between  his  chil- 
dren, and  placed  in  the  names  of  trustees,  with  a  power 
to  employ  the  interest  in  their  maintenance  and  educa- 
tion, and  a  discretionary  power  to  employ  a  portion  of  the 
capital  for  their  advancement  and  settlement  in  life;  and 
after  each  of  them  should  have  attained  the  age  of  twenty- 
five,  the  whole  of  their  share  to  be  transferred  to  them. 
The  same  expression  "  transfer "  occuis  there  as  in  the 
present  case.    Should  his  son  Sichard  die  without  issue, 

(«>  4Mv.<feCr.  :W1. 


Jtbiffment. 
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the  whole  of  the  portion  which  mi^t  have  been  placed  in  1851. 
trust  for  him  was  to  devolve  to  the  testator's  two  sisters, 
daring  their  life,  in  equal  proportions,  and,  after  their 
death,  to  their  children.  Lord  Oo^tanAom  held,  that  the  re- 
version in  fee  in  the  particular  estate  devised  to  HUhard^ 
passed  under  the  disposition  of  the  residue  of  the  property 
which  the  testator  mi/irht  leave  at  his  death,  notwithstand- 
ing there  was  a  specific  direction  in  the  will  which  clearly 
in  terms  had  reference  to  personal  estate.  Why  did  he  so 
h<^?  Because  the  testator  had  shewn,  that  he  had  real 
estate  in  his  mind  by  the  disposition  he  had  made  to  his 
son  of  a  life  interest  only  in  that  particular  real  estate. 
Now,  applying  that  principle  to  the  present  case,  did 
not  this  testator  know  the  provisions  of  the  Wills  Act? 
Did  he  not  know  that  his  real  estate  would  pass  by  his 
will  if  the  words  would  comprehend  it?  And  having  that 
knowledge,  does  he  not  use  l^gal  words  referring  to  real 
estate?  The  case  of  Sammarez  v.  Savmarez  also  relieves 
me  from  the  difficulty  which  I  have  felt  on  the  word 
''principal,^'  and  from  any  difficulty  that  might  be  created 
by  the  word  ''  transfer;"  for  there  I  find  the  same  expres- 
8i<ms  are  used  as  to  traasfSear,  and  as  to  interest  being  paid 
to  the  party  to  be  beneficially  interested  during  his  life; 
and  there  is  the  direction,  that,  after  his  death,  his  share 
shall  be  divided  between  his  children,  and  placed  in  the 
names  of  trusteea  The  word  '^  share,"  prim&  facie,  would 
not  apply  to  real  estate.  Now,  if  Lord  CoUenkam  gets  over 
the  difficulty  by  considering  the  words  as  applied  to  such 
portion  only  of  the  testator's  estate  as  is  capable  of  being 
taken  in  that  particular  mode— on  this  will,  where  I  find 
the  words  ''  interest,  dividends,  and  proceeds  of  such  es- 
tate and  effects"  to  be  applied  in  maintenance,  *'  and  so 
much  of  the  principal,"  I  must  adopt  the  same  rule  of 
construction,  and  consider  the  words  "so  much  of  the 
principal"  as  applying  to  so  much  or  to  such  portion  of 

02 
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1801.        the  estate  as  will  consist  of  principal  applicable  to  the  par- 
\io^MB       ticular  purposes  of  the  gift 

V. 

Suboxom. 
The  result  is,  that,  considering  the  whole  will,  I  find  no- 

udffmeru.  ^jjjj^g  ^yf  necessity  controlling  or  confining  the  meaning  of 
the  general  word  '' estate,"  a  term  which,  in  its  literal 
sense,  is  strictly  applicable  to  real  estate.  My  opinion 
therefore  is,  that  the  copyhold  premises  in  question  passed 
by  the  will.  I  have  given  my  opinion  upon  this  will 
without  further  reference  to  the  authorities,  as  the  case, 
like  most  questions  of  construction,  depends  more  upon 
the  general  spelling  of  the  context  than  upon  the  applica- 
tion of  any  general  rule  to  be  gathered  from  the  authori- 
ties; and  I  have  done  so  the  more  readily  firom  my  recol- 
lection of  numerous  instances  in  which  contradictory  cer- 
tificates have  been  returned  by  Courts  of  law,  when  ques- 
tions of  construction  have  been  referred  to  them  by  this 
Court  Where  a  general  rule  can  be  found  applicable  to 
the  case  in  hand,  it  is  the  clear  duty  of  the  Court  to  apply 
it;  but  ordinarily  no  general  rule  can  be  applied,  and  the 
Court  can  only,  having  regard  to  the  diversity  of  expres- 
sion to  be  foimd  in  wills,  carry  out  the  general  intention 
of  the  testator,  as  it  can  collect  it  from  the  expressions  he 
has  used. 
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1861. 
GRIFFITH  V.  VANHEYTHUYSEN.  Mayeth. 

X  HE  bill  was  brought  by  0.  S.  OrijffUh  and  his  brother  Where  wyenl 
and  sister,  who  were  the  parties  beneficially  interested  in  Sdlaiy  inte?-^ 
a  sum  of  9161  Consols,  of  which  three  deceased  persons  f'**?]'^^ 

^  trust  fund  sue 

Smith,  Plaister,  and  Richard  Vanheythuy sen  had  been  the  thetrusteeain 

trustees,  against  the  personal  representatives  of  Smith  and  bm^of  tnut, 

Plaister; — Edward  Vanheythuysen  and  another,  who  were  ^ch^pUun^^ 

new  trustees  of  the  same  fund,  being  also  defendants.  The  ^  >n  addi- 

object  of  the  suit  was  to  charge  the  estates  of  Smith  and  character  as  a 

Plaister  with  the  stock  and  dividends,  or  the  proceeds  of  ^^^  blw»me 

the  stock  and  the  interest  of  such  proceeds,  as  might  ap-  ^®  pereonal 

'^      ,     ,  ^        ^     reprasentatiTe 

pear  to  be  most  beneficial  to  the  Plaintiffs;  and  for  ac-  of  a  deceased 

counts  of  the  respective  estates  of  Smith  and  Plaister,  if  wis  primarily, 
their  representatives  should  not  admit  assets.  o«ier*trt»teea 

jointly,  liable, 
#m      1  .i<i  11         r»     i  1  1  -Fii    .         11  •       the  suit  is  im- 

The  bill  averred,  that  Smith  and  Plaister  had  permit-  properly  fhun- 

ted  the  9151  Consols  to  be  sold  by  Richard  VanheyOiuy-  ^'^^^S^ 

sen  in  1829,  who  had  applied  the  proceeds  to  his  own  use;  potwithstand- 
'  ,  .  ing  it  be  aver- 

that  Richard  Vanheythuysen  had  appointed  one  Hewlett  red  bv  the  bill 

his  executor,  but  had  died  insolvent;  that  Hewlett  duly  tiffhaa^reoeiy- 

administered  such  estate  of  Vanheythuysen  as  came  to  his  ^^^^^/^^ 

hands,  and  died  in  1844;  that  the  Plaintiff  (7.  S.  Oriffith  thedeceas^ 

...  trustee,  and 

had  since  taken  out  letters  of  administration  de  bonis  non  that  the  tms 

of  Richard  Vanheythuysen,  but  had  received  nothing  as  solvent  ^^ 

such  administrator.  Whether,  if 

the  plaintiff, 
who,  in  such  a 

The  representative  of  Smith  by  his  answer  submitted,  ^'^^^^ 

that  Richard  Vanheythuysen  was   the  person  primarily  presentative  of 

liable  for  the  breach  of  trust,  if  any  had  been  committed;  party,  were  the 

and  that  his  estate  ought  to  be  fully  and  completely  re-  S^t^^td^'^ 

presented,  so  that  the  whole  accounts  thereof  miirht  be  ^«  ©Section 
'^  ,  ...  totheinit 

taken  in  any  suit  instituted  in  respect  of  the  said  mat-  oonidbemain- 

ters;  but  that  the  bill  was  not  so  framed,  and  was  not  qZert^ 

properly  constituted. 
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1851. 


GUFFITH 
O. 

Vaithitthvt- 


The  SoUcitor-Oeneral  and  Mr.  PiggoU  for  the  represen- 
tatives ofPlaister;  and 


Mr.  BoU  and  Mr.  Oiffard  for  the  representatWes  of 
Argument,     ^Smithy  in  support  of  the  objection  to  the  suit  on  the  ground 
of  misjoinder. 

The  plaintiff  OriffUhy  as  the  administrator  de  bonis  non 
of  Richard  Vcmheythuysen,  is  the  representative  of  the 
party  who  committed  the  fraud:  the  bill,  though  it  charges 
the  other  trustees  with  the  breach  of  trust,  does  so  only  on 
the  ground  that  they  permitted,  or  did  not  prevent,  the 
act  of  Veiiheythuyaen.  The  party  guilty  of  the  wrong  can- 
not be  permitted  in  equity  to  sue  those  who  are  innocent- 
ly answerable  for  his  conduct  It  is  not  an  answer  to  this 
objection  to  say,  that  Oriffith  combines  in  himself  the 
character  of  cestui  que  trust,  as  well  as  that  of  representa- 
tive of  the  trustee;  he  cannot  denude  himself  of  the  latter 
character,  or  render  the  combination  of  the  cestui  que 
trusts  and  the  defaulting  trustee  otherwise  than  an  union 
of  Plaintiffs  having  conflicting  and  inconsistent  interests, 
against  whom  the  defendants  could  have  no  equity  in 
common:  Jacob  v.  Lv>ca8(a),  Lambert  v.  Hutchinson (b), 
Padwick  V.  PlaU{c),  Fuiham  v.  McCarthy  (d),  Shipton  v. 
Rawlins  {e).  It  is  not  necessary  to  discuss  the  question, 
whether  the  representative  of  Vanheythuysenrsn^t  be  dis- 
pensed with,  on  an  averment  and  proof  of  the  insolvency  of 
his  estate,  as  there  is  no  such  proof;  and  the  Plaintiffs  have 
moreover  affected  to  make  his  representative  a  party,  and 
thereby  precluded  the  argument,  that  he  is  not  a  necessary 
party:  FvsseU  v.  Elwin  (/). 

Mr.  Bagshawe  for  the  new  trustees. 


(a)  1  Beav.  436. 

(6)  Id.  277. 

(c)  11  Beav.  503. 


(d)  1  H.  L.  Can.  703. 

(e)  4  Hare,  619. 

(f)  7  Hare,  29. 
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Mr.  BeOeil  and  Mr.  FoOM  for  the  Plaintiffa— The  rule        i85i. 
of  the  Court  requires  all  persons  interested  in  the  subject 


Gbivittb 
of  the  suit  to  be  parties.     Vanhegthuysen  having  been  v. 

the  trustee  who  profited  by  the  breach  of  trust,  the  Court  ^'illr!""'" 
would  not  permit  the  Plaintifb  to  follow  the  estate  of  the  ^rmwienL 
other  trustees  and  omit  that  of  Vanheythuysen;  but  Vanr 
keylhuyaen  died  insolvent^  and  had  no  representative.  The 
aigument  of  the  Defendants  would  plaoe  the  Plaintiffs  in 
this  dilemma^ — if  they  did  not  procure  a  representation  of 
the  estate  of  Vanhetfihuyaen,  they  could  not  proceed,  owing 
to  the  deficiency  of  parties;  and  ifthey  did  procure  it»  they 
could  not  proceed  for  excess  of  parties.  How  can  the  for- 
mal character,  which  the  plaintiff  O.  8.  Griffith  has  acquir- 
ed as  administrator  of  Vanheythuysen,  disentitle  him  to 
recover  as  one  of  the  cestui  que  trusts  against  the  estates 
of  Smith  and  Plaister,  the  other  trustees?  It  happens  that 
Oriffith  is  not  the  sole  party  beneficially  interested  in  the 
trust  fund;  but  the  right  to  sue  cannot  depend  on  the  acci- 
dent of  whether  a  single  person  or  a  plurality  of  parties  be 
interested.  Oriffith  might  have  been  the  only  cestui  que 
trust ;  and  if  that  had  been  so,  and  he  had  become  an  exe- 
cutor of  a  party  who  had  been  an  executor  of  Richard 
Vanheythusen,  accepting  the  office  in  ignorance  that  his 
testator  represented  Vanheythuysen,  he  would,  according  to 
the  argument^  notwithstanding  he  received  no  estate  of 
Vanheythu/ysen,  be  wholly  precluded  from  suing  the  other 
trustees  The  bill  avers  that  Oriffith  has  received  nothing 
in  respect  of  any  estate  of  Vanheythuysen,  and  there  is  no 
issue  joined  on  that  point;  but  taking  it  that  Oriffiih  has 
received,  or  shall  hereafter  receive,  assets  of  Vanheythuysen, 
the  Defendants  may  require  that  he  shall  submit  to  account 
in  this  suit  for  such  assets;  they  may  examine  him  in  the 
Master's  office  in  respect  of  such  receipts,  or,  if  assets  should 
be  received  at  some  future  time,  he  would  be  subject  to  a 
cross  suit  for  contribution.  There  would  be  no  difficulty  in 
giving  the  Defendants  all  the  relief  they  may  be  entitled  to, 
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as  against  Oriffith,  In  the  case  of  Jaco6  v.  Lucas  the 
Plaintiffs  associated  a  party  in  a  representative  character, 
having  no  beneficial  interest,  with  infants  who  had  a  be- 
neficial interest  Here  the  objection  is,  that  the  introduc- 
tion of  the  representative  interest  deprives  the  party  of  his 
right  to  sue  in  respect  of  his  beneficial  interest  In  Lamr 
bert  V.  Hvtchineon,  one  of  the  Co-plaintiffs  was  bound  by  a 
settlement  of  accounts  equivalent  to  a  release,  and  the  suit 
could  not  proceed,  except  on  the  footing  of  binding  all  the 
Plaintiffs  by  the  same  settlement :  that  case  depended, 
therefore,  on  a  different  principle. 


Viob-Chancbllor  : — 

Judgment,  I  am  called  upon  to  decide  the  preliminary  question, 
whether  the  suit  is  to  proceed  in  its  present  form ;  and  I 
think  I  must  allow  the  objection.  The  bill  is  filed  by  Co- 
plaintiffs  claiming  a  beneficial  interest  in  the  subject- 
matter  of  the  suit;  but  one  of  them  at  the  same  time  re- 
presents the  estate  of  one  of  the  several  trustees,  who  was 
either  primarily  or  jointly  liable  with  his  co-trustees  for 
the  breach  of  trust  which  is  the  subject  of  complaint  In 
all  cases  of  this  character  the  Court  has  to  consider  what 
decree  is  to  be  made.  In  the  case  before  me,  the  decree 
must  direct  an  account  of  the  estate  of  Vanheythuysen 
received  by  the  Plaintiff  GfriffUh.  Now,  how  can  such  an 
account  be  taken  as  between  OriffUh  and  his  Co-plaintiffs 
in  the  suit  ?  There  is  a  direct  conflict  of  interests  between 
OriffUh  as  the  representative  of  Richard  Vanheythuysen  and 
his  Co-plaintiffs,  to  whom  he  is  bound  to  account  in  his 
character  of  representative. 

The  foundation  of  the  objection  of  misjoinder  in  such 
cases  is,  that  the  suit  is  so  constituted  that  it  may  be  im- 
possible to  take  the  accounts,  and  ascertain  the  relative 
rights  of  the  parties.     Suppose  that,  in  this  case,  the  ac- 
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counts  of  the  estate  of  Vanheythuysen  are  directed,  and         i85i. 
a  question  should  arise  on  the  liability  of  Oriffith  in  respect      ^    ' 

of  that  estate,  there  may  be  disputed  items  in  his  account  v, 

It  would  be  the  interest  of  Oriffith  to  defend  the  estate  of  nv. 
Vanhey0iuy9en  against  the  claims  of  the  other  Co-plaintiffs.  j^id^metiL 
How,  in  such  a  case,  could  an  exception  betaken  or  main- 
tained between  the  Plaintiff  interested  in  recoyering  from 
OriffUh  the  estate  of  Vanheythuysen,  and  the  other  Plaintiff 
Oriffith  himself,  the  accounting  party?  The  present  case 
does  not  appear  to  me  to  be  distinguishable  from  that  of 
Jaocb  ▼.  LucoA  (a).  In  that  case  it  is  quite  clear  that  Ro- 
bert Tristram  Lucas,  who  had  administered  to  the  estate  of 
Studdey  Lucas,  was  the  party  primarily  liable,  and  that 
his  representative  had  also  a  concurring  interest  in  the  re- 
covery of  the  trust  fund.  In  the  present  state  of  the  re- 
cord, having  regard  to  the  authorities,  I  think  the  suit 
cannot  be  sustained. 

An  ingenious  argument  was  founded  by  Mr.  BeOiM,  on 
the  supposition  of  a  suit  by  a  sole  Plaintiff,  uniting  in 
himself  both  a  beneficial  interest  and  a  conflicting  interest, 
in  a  representative  character.  It  will  be  time  enough  to 
pronounce  upon  a  case  of  that  description  when  it  arises. 
It  is  probable  that  such  a  case  may  not  be  found  open 
to  precisely  the  same  difficulty  as  exists  in  the  present 
case.  The  sole  Plaintiff,  if  he  were  also  liable  to  account 
as  the  representative  of  an  accoimting  party,  might  submit 
by  his  bill  to  account  for  the  whole  fund  which  he  had  re- 
ceived, and,  thus  accounting,  he  would  be  answerable  to  the 
Defendants  for  the  whole  of  his  receipts.  The  accounts 
would  be  thus  finally  settled,  and  the  Defendants  would 
not  be  impeded  or  embarrassed  by  any  severance  of  the 
Plaintiff's  interests  or  liabilities.  The  case  supposed,  there- 
fore, should  it  arise,  may  not  be  governed  by  the  same 

(a)  1  Beav.  436. 
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1861.        principles  as  are  applicable  to  the  case  now  before  the 

V, 

^^^•"""  The  bill  must  be  dismissed ;  and  a£  against  the  Defend- 
ants who  have  taken  the  objection  by  their  answere,  it 
must  be  dismissed,  with  costs. 


April  29th  & 

80M,  HEAP  ¥.  TONGE. 

Maif  ISth,       \MT 

A  deed  con.  WW  ILLIAM  HEAP,  who  died  on  the  24th  of  March, 
perty  rfMi^in-  1845,  left  Betty  the  wife  of  James  Chughy  his  sister  and 
teS^i^^^.  iflei^e8s-a^law.  Betty  Clough  had  four  children:  James 
Buance  of  an  Heap,  and  Mary  the  wife  of  John  Houghton,  Ann  the  wife 
the  diviaion  ofJohn  Tonge,  and  Sarah  Chugh.  Of  these  four  children, 
per^r^  i^e      ^^  ^^^  elder  {James  Heap  and  Mary  Houghton)  were  il- 

intestate,  be- 

terandheirew-  A  few  dajff  after  the  death  of  William  Heapy  Jamsa 

^^^d^lsid  Oloygh  and  Betty  his  wife,  and  JumesrHeap,  entered  into 

herillegiti-  and  signed  the  following  agreement: — "An  agreement 

which  agree-  made  the  28th  of  March,  1845,  between  James  Gloughasi^ 

founde?on  Betty  his  wife,  and  James  Heap:  Whereas  WiUiam  Heap 

u^n'^^ih'e  ^®Pa^®<l  ^^^^  ^^  ^  Monday  the  24th  of  March  instant, 

intestate  had     and  was  this  day  interred;  And  whereas  the  said  BeUy 

made  a  will  .       .  ,  , 

disposing  of      Clough  was  his  sister,  and  said  James  Heap  his  nephew; 

in'&vow  oF     ^^  whereas  it  has  been  expect^  and  believed,  that  the 

the  iilegiti-       ggj^j  deceased  would  give  and  leave  unto  the  said  James 

mate  son,  ^ 

which  will  had  Heap  a  great  portion  of  his  freehold  property;  but  it  not 

found : — ffdd, 

not  to  be  yoluntaiy  witliin  the  statate  of  KUmbeth;  but  suppoited  and  enforoed  agauuit  the 
heiress-at-Iaw  and  her  husband,  and  also  against  subsequent  purchasers  from  them  for  valu- 
able consideration  with  netlee  of  the  tmai  deed 

Under  the  agweroent  and  trust  deed,  other  ohlldiea  of  tba  sister  and  heiiees-at-Iaw,  both 
legitimate  and  illegitimate,  besides  the  child  in  whose  favour  it  was  suggested  that  a  will 
might  have  been  made,  took  interests  in  the  property  of  the  intestate;  and  it  was  held  that 
the  deed  was  not  yoluntary  as  to  such  other  pities,  but  that  they  were  within  the  considera- 
tion of  the  family  contract. 


SiaimnemL 
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being  ascertained  whether  the  said  deceased  died  without  iS6l. 
will  or  otherwise^  and  in  order  to  save  all  litiipition  and 
unpleasantness,  it  hath  been  agreed  between  the  said  par- 
ties hereto,  (the  said  BeUy  Clottj^  being  the  deceased's 
heiress-at-lawO  that  all  property  which  may  pass  to  her  or 
her  husband,  and  which  belonged  to  the  said  WiBiam  Heap, 
or  which  may  have  been  left  to  the  said  James  Hea/p  by 
the  said  FtBuini  fTeap,  shall  be  divided  into  six  several 
shares;  that  tke  said  Jamk/e^  Claugh  shall  take  one  shaiw, 
the  said  JwneaHeap  a  further  share,  WiUiam  Heap^  a  son 
of  the  said  Jamea  Heap^  a  third  share,  and  that  the  three 
children  of  James  Clou^^  viz.  Mary  HoughUmy  Ann  Tange^ 
and  Sarak  Chugh,  shall  take  the  remaining  three  shares; 
that  the  rents  arising  firom  the  property,  and  the  monies 
arising  fsom  the  personal  estate  of  the  said  deceased,  ahall 
be  divided  and  paid  to  the  before-mentioned  parties,  as 
and  when  received,  in  the  same  proportions.  That  proper 
legal  documents  shall  be  prepared,  as  soon  as  practicable, 
carrying  out  the  purport  of  this  agreement;  and  that  all 
expenses  to  be  incurred,  shall  be  liquidated  out  of  the  mo- 
nies to  arise  firom  the  rents  or  other  the  property.  And  for 
the  true  observance  of  this  agreement,  each  party  binds 
l^^iffa^lf  to  the  other  in  the  sum  of  5002.,  and  agrees  to  pay 
the  same  if  he  makes  default  in  observing  the  contents^ 
the  same  to  be  recovered  in  any  oih&t  Migesty's  Courts  at 
Westminster  as  and  for  liquidated  damages" 

On  the  27th  of  October,  1845,  a  deed  was  executed,  of 
that  date,  made  between  Jamea  Clangh  and  Betfy  his  wife, 
of  the  first  part;  JameeHeap,  of  the  seeond  part;  and 
JbAf»  Tonga  and  John  MiUa,  of  the  third  paxt;  and  which, 
after  inciting  two  conveyances  of  {dots  of  land  to  WiUiam 
Heap,  recited  the  death  of  WHUam  Heap,  intestate^  as  it 
was  believed,  and  without  issue,  leaving  BeUg  Claugk  his 
sister  and  sole  heiress-at-law,  and  also  leaving  a  widow; 
and  that  Jamea  Heap  was  a  nephew  of  William  Heap; 


Siatemeni, 
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1861.  and  that  it  was  expected  that  W^iam  Heap  would  give 
and  leave  a  great  part  of  his  property  to  James  Heap;  and 
that  questions  and  differences  had  arisen  or  might  arise 
between  Jamee  Olaugh  and  Betty  his  wife  and  James  Heap, 
touching  the  estate  of  William  Heap,  and  their  respective 
interests,  rights,  and  titles  therein;  and  that,  for  the  pur- 
pose of  making  an  amicable  settlement  of  the  respective 
claims  of  the  said  parties,  they  had  lately  agreed  to  con- 
vey and  assign  their  respective  interests  in  the  real  and 
personal  estate  of  William  Heap  to  Tonge  and  Mills,  upon 
the  trusts  thereinafter  expressed;  and  it  was  thereby  wit- 
nessed, that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  and  of  Ss.  to  each  and*  every 
of  them,  James  Clovgh  and  Betty  his  wife,  and  James  Heap, 
paid  by  Tonge  and  Mills,  the  said  James  Glough  and  Betty 
his  wife,  and  James  Heap,  according  to  their  several  and 
respective  shares,  estates,  interests,  rights,  and  titles  what- 
soever, and  howsoever  acquired  or  derived,  whether  by  will 
or  otherwise,  of,  in,  and  to  the  real  and  personal  property 
therein  mentioned,  conveyed  and  assigned  the  plots  of 
land  comprised  in  the  recited  deed,  and  all  other  the  plots 
of  land,  messuages,  or  dwelling-houses,  buildings,  lands, 
tenements,  and  hereditaments  lately  belonging  to  William 
Heap,  or  wherein  he  had  any  estate  or  interest  whatsoever, 
and  all  the  goods,  chattels,  and  personal  estate  of  William 
Heap,  to  the  said  trustees  Tonge  and  Mills,  upon  trust  to 
pay  to  James  Chugh  and  Betty  his  wife,  and  the  survivor 
of  them,  during  their,  his,  or  her  lives  and  life,  the  yearly 
sum  of  252.,  by  quarterly  payments ;  and  upon  fiirther  trust, 
to  divide  the  said  trust  estate  and  premises,  and  the  rents, 
profits,  interest,  and  annual  produce  thereof,  into  six  equal 
parts,  upon  trust,  as  to  one  of  such  shares,  for  Jamss  dough 
and  Betty  his  wife,  during  their  lives,  and  after  the  decease 
of  the  survivor,  in  trust  for  James  Heap,  Mary  Houghton, 
Ann  Tonge,  and  Sarah  Glough,  if  they  should  respectively 
be  living  at  the  death  of  the  survivor  of  James  Glough  and 
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BeU}f  his  wife,  and  for  the  issue  then  living  of  such  of  1861. 
them  as  should  be  then  dead  leaving  issue,  in  equal  shares, 
as  tenants  in  common;  and  upon  further  trust,  as  to  two 
other  of  such  shares,  for  James  Heap,  his  heirs,  executors, 
administrators,  and  assigns,  absolutely;  and,  as  to  another 
of  such  shares,  in  trust  for  Mary  Houghton,  for  her  life,  for 
her  separate  use,  and,  after  her  decease,  upon  such  trusts  as 
she  should  by  deed  or  will  appoint;  and,  in  default  of  ap- 
pointment, in  trust  for  her  next  of  kin,  in  equal  shares; 
and  astooneotherof  such  shares,  intrust  for  SioroA  Chugh, 
for  her  life,  for  her  separate  use;  with  a  similar  power  of 
appointment,  and  limitation  in  de&ult  of  appointment; 
and  as  to  the  remaining  sixth  share,  in  trust  for  John  Tonge, 
absolutely.  The  deed  contained  powers  of  leasing,  sale, 
and  exchange,  and  also  powers  to  purchase  the  widow's  in- 
terest and  to  build  upon  the  trust  property,  and  provisions 
for  the  change  and  indemnity  of  the  trustees.  The  deed 
was  duly  acknowledged  by  Betty  Ohugh,  pursuant  to  the 
statute. 

The  case  of  the  Plaintiffs  in  this  suit  was  founded  on 
the  foregoing  deed.  The  adverse  interests  of  the  Defend- 
ants arose  out  of  the  subsequent  transactions. 

James  CUmgh,  after  the  execution  of  the  deed  of  Octo- 
ber, 1845,  obtained  possession  of  the  title  deeds  of  the  es- 
tates, and  deposited  them  with  his  brother,  Thomas  Olough, 
for  securing  advances;  and  on  the  11th  of  February,  1846, 
he  signed  and  gave  to  Thomas  Clough  a  memorandtun  of 
the  deposit,  purporting  to  be  for  a  sum  of  8002.  then  re- 
ceived By  a  deed  dated  the  20th  of  January,  1848,  duly 
acknowledged  by  Betty  Clough,  James  Clough  and  Betty 
his  wife  conveyed  part  of  the  estates  to  Thomas  Chugh, 
by  way  of  mortgage,  for  securing  advances  not  exceeding 
80M. 
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1661.  By  another  deed,  dated  the  18th  of  March,  1848,  and 

also  duly  acknowledged,  James  Clough  and  BeUy  his  irife 
conreyed  other  part  of  the  estates  to  John  Bromdy,  by  way 
of  mortgage,  for  securing  1201.  and  further  adTances. 


<*.  -   M  -  ..  . M 


In  May,  1848,  James  OUmgh  and  BeUy  his  wife  entered 
into  an  arzangement  with  Dinah  Heap^  the  widow  of  Wil- 
liam Heap,  for  securing  her  an  annuity  of  442.  per  annum, 
in  consideration  of  the  release  of  her  dower;  and  it  was 
alleged,  that  diis  arrangement  was  carried  into  effect  by 
deeds  dated  the  29th  of  May,  1S48;  and  that  452.,  part  of 
the  consideration  f<Nr  the  arrangement,  was  adyanoed  by 
John  Tonge  on  behalf  oi  James  Olough  and  Betty  his  wife, 
upon  the  terms  of  their  agmeing  to  settle  the  estates  upon 
Tonge  and  his  wile,  and  tiieir  children;  and  that  accord* 
ingly,  by  a  deed  dated  the  12th  of  June,  1848,  James 
Claug^  and  Betty  his  wife,  in  consideration  of  the  4U,  and 
of  natural  love  and  affection  for  J(An  Tonge  and  William 
Clough  a  grandson  of  James  Clough,  conveyed  the  estates 
of  WiUiam  Heap  to  Tonge  and  Oreenhalgh,  subject  to  the 
mortgages  to  Thomas  Clough  and  John  Bromdy,  and  to 
Dinah  Heap's  umuity,  and  also  subject  to  an  ammity  of 
52.  to  John  Tonge,  during  Idie  lives  of  Clough  and  his  wife 
and  of  the  survivor  of  them,  upon  trusts  for  the  benefit  of 
James  Clough  and  Betty  his  wife,  during  their  lives  and  the 
life  of  the  survivor;  and  after  the  death  of  the  survivor 
of  them,  upon  trusts,  as  to  one  moiety,  for  the  benefit  of 
John  Tonge  and  his  children,  and  as  to  the  other  moiety, 
for  the  benefit  of  WiJUam  Clough  and  his  children;  with 
an  ultimate  limitation  as  to  each  moiety  in  favour  of 
Jam/ss  Clough, 

nie  bill  was  filed  hj  James  Heap  and  Mary  Houghton, 
the  two  illegitimate  ^children  of  Betty  Clough,  against  John 
Tonge,  John  Mills,  Thomas  Clough,  John  Bromely,  James 
Clough  and  Betty  his  wife,  Ann  the  wife  of  John  Tonge, 
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Join  Hougkkm  the  bnuband  of  Mary,  James  Oreenhalgh,  i85i. 
James  Boardman  the  personal  representative  of  Borah 
OUmgh,  deceased,  Dinah  Sea/p  the  widow^  and  other  per- 
sons daimmg  under  the  alleged  settlement  of  the  12th  of 
Jnne,  1848.  The  bill  prayed  that  the  trusts  of  the  deed  '*«<«»«^' 
of  October,  1845,  might  be  performed;  and  accounts  taken 
of  the  receipts  of  the  trust  property  by  Tonge  and  MiUsy 
and  James  Ciough;  {at  the  removal  of  the  trustees,  and 
the  appointment  of  new  ones;  and  for  a  receiver;  and  the 
bill  also  prayed  an  injunction  to  restrain  Thomas  Chugh 
and  Bromdjf  firom  pledging  or  parting  with  the  title  deeds 
of  the  property. 

The  bill  alleged,  that  WiUiam  Heap  was  greatly  at- 
tached to  the  PhantiS  James  Heap,  and  had  always  treat- 
ed him  with  great  affection,  and  .had  induced  him  and  all 
his  relations  and  connections  to  believe  that  he  had  made 
a  will  in  James  Heap's  favour,  and  had  made  a  large  pro- 
vision £ar  him;  and  that,  for  some  time  after  the  death  of 
WiUiam  Heap,  and  until  after  the  agreement  of  the  28th 
of  March,  1845,  had  been  entered  into,  it  was  not  known 
whether  he  had  died  testate  or  intestate.  It  alleged,  that 
tlie  said  agreement  always  remained  a  binding  agreement 
between  the  parties  until  the  execution  of  the  deed  of 
the  27th  of  October,  1845,  when  the  terms  of  the  agree- 
ment were  modified  by  that  deed  to  the  extent  therein 
mentioned,  but  not  further  or  otherwise;  and  it  also  al- 
leged, that  the  trust  deed  was  acted  upon  by  the  trustees; 
that  James  Heap  for  some  time  received  the  rents,  and 
paid  them  over  to  Tange;  and  that  afterwards  Tonge  him- 
self received  some  of  the  rents,  but  allowed  the  Defend- 
ant James  Ciough  to  reeeive  a  considerable  part  of  them. 
And  with  respect  to  the  title  deeds,  the  bill  alleged,  that, 
upon  the  execution  of  the  deed  of  the  27th  of  October, 
1845,  the  Defiandant  James  Ciough  stated  he  wished  to 
take  possession  of  them  far  a  short  time;  and  that  he 
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1851.  would  return  them  in  a  fortnight  at  the  latest,  and  deli- 
ver them  to  the  trustees;  that  the  title  deeds  were  accord- 
ingly delivered  to  Jwm/u  Clouffh;  and  that  he  had  not  re- 
turned them,  but  had  deposited  them  with  the  Defend- 
ants Thomas  dough  and  Bromdy.  The  bill  further  al- 
leged, that  John  Tonge  had  improperly  delivered  the  trust 
deed  to  the  Defendant  Bromdy;  and  that  the  Defendants 
Thomas  Clough  and  Bromdy,  when  they  made  such  ad- 
vances as  were  made  by  them,  knew  of  the  execution  of 
the  trust  deed  of  October,  1845,  by  Jam/ss  Ohughy  and  of 
the  nature  and  extent  of  his  interest  under  that  deed. 

The  Defendants,  John  Tonge  and  his  wife,  answered 
jointly;  and  from  their  answers,  passages  were  read  in  evi- 
dence against  John  Tofige,  admitting  that  the  deed  of  the 
27th  of  October,  1845,  was  executed  in  order  to  carry  out 
the  purport  and  effect  of  the  agreement  of  March,  1845, 
with  the  modifications  therein  mentioned;  and  acknowf 
ledging  also  the  receipt  of  rents  by  the  Defendant  JoAv? 
Tonge,  as  trustee;  and  that  he  delivered  the  trust  deed  of 
October,  1845,  to  Bromdy,  on  the  12th  of  June,  1848,  at 
the  request  of  the  defendants,  Jam^es  dough  and  his  wife. 
The  answers  of  the  same  defendants  alleged,  that  it  was 
known  before  the  execution  of  the  agreement  of  March, 
1845,  that  William  Heap  had  died  intestate;  and  also  that 
there  was  no  consideration  for  the  deed  of  October,  1845. 
They  also  stated  the  arrangement  with  Dinah  Heap,  and 
the  execution  of  the  deed  of  the  12th  of  June,  1848. 

The  Defendant,  Thom^as  dough,  by  a  passage  in  his  an- 
swer, which  was  read  in  evidence,  stated,  that,  when  he 
made  his  first  advances  to  James  Clough,  and,  as  he  be- 
lieved, when  the  title  deeds  were  deposited  with  him,  he 
had  no  notice  of  the  deed  of  the  27th  of  October,  1845; 
but  that,  on  or  about  the  21st  of  December,  1845,  the 
Plaintiff,  James  Heap,  told  him  of  the  existence  of  the 
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deed,  and  of  the  nature  of  the  settlement  made  by  it;  and 
that  in  March,  1846,  John  Tonge  shewed  him  the  deed, 
and  read  parts  of  it  to  him;  and  from  other  connected 
passages  in  the  answer  of  the  same  Defendant,  which  were 
also  read,  it  appeared  that  he  had  made  some  small  ad- 
vances to  the  Defendant,  James  Clough,  previous  to  the 
21st  of  December,  1845.  This  defendant  insisted,  that 
both  the  agreement  of  March  and  the  deed  of  October, 
1845,  were  entirely  voluntary  and  without  consideration, 
and  were  inoperative  against  his  mortgage  security.  The 
Defendant  Bromdy  denied  notice  of  the  settlement  of  Oc- 
tober, 1845. 

The  Defendants,  James  Clough  and  his  wife,  by  a  pas- 
sage in  their  answer,  which  was  read  in  evidence  against 
James  Cloughy  admitted  the  receipt  of  rents  by  him. 
Their  answer,  in  other  respects,  was  to  the  same  effect  as 
4hat  of  Tonge  and  his  wife;  and  they  insisted  that  the 
trusts  of  the  deed  of  October,  1845,  ought  not  to  be  en- 
forced. MiUs  and  Boardman  admitted  the  Plaintiffs'  case ; 
and  Houghton  desired  the  trusts  of  the  deed  to  be  per- 
formed. 

Greenhaigh,  by  his  answer,  stated,  that  in  May,  1848, 
he  was  requested  by  James  Clough  to  allow  his  name  to 
be  inserted  in  a  deed  which  he  and  his  wife  were  about  to 
execute,  for  settling  some  property  which  came  to  his  wife 
from  her  l^rother  William  Heap;  and  that  he  consented 
to  allow  his  name  to  be  inserted  in  the  proposed  deed; 
but  that  he  never  executed  the  deed  or  acted. under  it; 
and  he  disclaimed  all  interest. 

Dinah  Heap  claimed  the  benefit  of  the  deed  securing 
her  annuity  of  44Z.,  or  in  the  alternative  her  dower.  The 
infant  Defendants  put  in  the  common  infants'  answers. 

Several  witnesses  were  examined  on  the  part  of  the 
VOL.  IX.  H  H.  w. 
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Statement, 


Argument, 


Plaintiffs,  and  proved  that  when  the  agreement  was  en- 
tered into,  and  even  after  the  execution  of  the  deed,  the 
Defendants  James  dough  and  his  wife  expressed  their  be- 
lief that  WUliam  Heap  had  made  a  will  in  farour  of  the 
Plaintiff  James  Heap;  they  also  proved  the  title  deeds  to 
have  come  into  the  possession  of  the  Defendant  James 
Clough  in  the  manner  alleged  by  the  bill.  And  WUliam  Heap 
the  son  of  James  Heap,  who  was  examined  on  the  Plain- 
tiffs' behalf,  disclaimed  all  interest.  The  Defendants,  the 
mortgagees,  examined  Dinah  Heap  the  widow,  who  stated 
that,  before  the  agreement  was  entered  into,  both  the 
Plaintiff  James  Heap,  and  the  Defendants  James  Clough 
and  his  wife,  knew  that  WUliam  Heap  had  died  intestate; 
and  they  also  proved  that  the  Plaintiff  James  Heap  made 
some  inquiry  after  the  will  of  William  Heap  before  the 
date  of  the  agreement  No  evidence  was  entered  into  on 
the  part  of  the  other  Defendants. 


Mr.  Russell  and  Mr.  Elmdey,  for  the  Plaintiffs,  in  sup- 
port of  the  deed  of  October,  1845,  as  a  family  arrangement, 
cited  StapUton  v.  StapiUon  (a),  where  Lord  Harduncke  held 
that  an  agreement,  by  which  an  illegitimate  son  was  bene- 
fited, was  reasonable,  and  would,  if  possible,  be  support- 
ed (6) ;  and  Gordon  v.  Gordon  (c),  where  Lord  Uldon  said, 
"  where  family  agreements  have  been  entered  into,  with- 
out concealment  or  imposition  upon  either  side,  with  no 
suppression  of  what  is  true  or  suggestion  of  what  is  false, 
then,  although  the  parties  may  have  greatly  misunderstood 
their  situation  and  mistaken  their  rights,  a  Court  of 
equity  will  not  disturb  the  quiet  which  is  the  consequence 
of  that  agreement"  (d).  In  these  cases  the  fact  of  illegi- 
timacy either  occurred  or  was  the  ground  of  the  agree- 
ment (e).     In  like  manner,  agreements  fairly  entered  into 


(a)  1  Atk.  2. 

(6)  Id.  5. 

(c)  3Swanst.400. 


(fl)  Id.  463. 
(o)  Id.  471. 
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to  divide  in  a  certain  manner  property  which  might  be  left 
to  them  by  particular  individuals,  would  not  be  disturbed 
by  the  Court:  Harwood  v.  Tooke  (a),  Wethered  v.  Wether- 
ed  (6),  Beddey  v.  Newland  (c).  The  agreement  in  this  case 
would,  in  a  stronger  degree,  be  favoured  by  the  Court;  for, 
in  the  class  of  cases  last  cited  it  might  be  said,  that  the 
agreement,  being  unknown  to  the  testator,  was  in  fraud 
of  his  testamentary  power,  an  observation  which  could 
not  apply  to  an  agreement  made  after  the  death  of  the 
testator. 


1851. 


ArfftHneni. 


Mr.  Beihdl  and  Mr.  Fottett,  for  the  Defendants  Clough 
and  Bramdy,  the  mortgagees,  contended  that  the  deed  of 
October,  1845,  did  not  purport  to  be  in  the  nature  of  a 
family  arrangement,  and  could  not  be  supported  on  that 
ground.  In  all  the  cases  referred  to  there  had  been  some 
consideration  for  the  agreement.  The  illegitimacy  had 
been  doubtful,  or  the  probability  at  least  of  an  interest  had 
existed.  In  this  case  the  illegitimacy  was  known,  and  the 
only  pretence  for  a  consideration  was  the  possible  exist- 
ence of  a  will  in  favour  of  the  party.  If  such  a  suggestion 
were  admitted,  the  cases  in  which  family  arrangements 
might  be  supported  would  be  extended  indefinitely.  It 
would  only  be  necessary  to  recite,  that  some  instrument 
might  by  possibility  exist  under  which  the  party  took  an 
interest,  and  a  consideration  would  immediately  be  found- 
ed. The  deed  of  October,  1845,  moreover,  was  not  founded 
on  the  agreement  of  March,  1845,  but  differed  from  it : — 
It  was  voluntary,  and  void  as  against  the  Defendants,  un- 
der the  statute  27  Eliz.  c.  4,  needing,  therefore,  no  cross 
bill  to  displace  it;  or,  if  not  wholly  voluntary,  yet  it  was 
voluntary  as  regarded  the  parties  claiming  under  it  other 
than  Jcmies  Heap:  Johnson  v.  Legard  (d);  and  if  it  were 
not  to  any  extent  voluntary,  the  Defendants,  the  mort- 


(a)  2  Sim.  192. 

(b)  Id.  1S3. 


H   2 


{c)  2  P.  Wins.  182. 
{d)  T.  &R.  281, 
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Arffumeni, 


gagees,  were  piirchasers  without  notice  of  the  Plaintiffs' 
title,  and  the  Court  would  not  act  against  them,  either 
in  respect  of  the  estate  or  of  the  title  deeds:  Head  y. 
Egerton  (a). 

Mr.  TerreUy  Mr.  Taylor,  and  Mr.  Ki^igUike,  for  other  De- 
fendants. 


May  13M.         Yige-Chanosllob  (after  stating  the  facts  as  they  appear- 
Jvd^ent,     ^^  ^^  ^^^  pleadings,  and  the  evidence  adduced  by  the 
Plaintiffs,  and  by  the  Defendants  the  mortgagees) : — 

Looking  at  the  evidence  on  the  part  of  the  Plaintiffs 
and  the  acts  of  the  parties,  the  evidence  of  DinaJi  Heap 
cannot,  I  think,  be  relied  on  to  the  extent  to  which  she 
has  carried  her  statement,  more  particularly  as  she  states 
no  single  fact  from  which  she  has  drawn  her  conclusion; 
and  the  evidence  as  to  inquiry  by  James  Heap,  proves  that 
he,  at  least,  expected  that  there  was  a  will  in  his  favour. 
There  being  no  evidence  on  the  part  of  the  other  Defend- 
ants, as  against  them  the  Plaintiffs  are  clearly  entitled  to 
a  decree;  for  the  legal  estate  being  transferred  by  the  deed 
of  October,  1845,  the  trusts  declared  by  that  deed  are  well 
created.  The  deed,  even  if  it  were  voluntary,  must  bind  the 
Defendants,  James  Clough  and  his  wife,  and  all  volunteers 
claiming  under  them ;  and  the  Court  could  not  refuse  to 
execute  the  trust,  so  long  as  it  remains  unimpeached,  be- 
cause the  deed  might  be  open  to  impeachment  It  is  a 
sufficient  answer  to  this  part  of  the  case,  to  say,  that  the 
deed  could  not  be  impeached  in  this  suit,  and  that  there 
is  no  cross  bill  to  impeach  it. 

The  questions,  therefore,  in  the  suit  lie  between  the 
(a)  3  P.  Wms.  280. 
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Plaintiffs  and  the  mortgagees;  on  whose  behalf  it  is  iiisii^-  1861. 
ed — ^first,  that  the  deed  of  October,  1845,  was  wholly  vo- 
luntary, and  is  absolutely  defeated  by  their  mortgages; 
and  that  the  bill,  therefore,  ought  to  be  dismissed  as  against 
them; — secondly,  that,  if  the  deed  was  not  wholly  volun-  •'"**^''**^ 
tary,  it  was  at  all  events  voluntary  as  to  all  the  parties 
except  the  Plaintiff  James  Heapy  and  therefore  is  defeat- 
ed by  the  mortgages,  except  as  to  the  shares  limited  to  him ; 
— and  thirdly,  that  in  any  event  the  Court  will  not  take  the 
deeds  out  of  the  hands  of  the  mortgagees. 

As  to  the  first  point,  whether  the  deed  was  wholly  vo- 
luntary and  absolutely  void  against  the  mortgagees,  it  has 
been  contended,  on  the  part  of  the  Plaintiffs,  that  the 
facts  of  the  case  bring  it  within  the  authorities  as  to  fa- 
mily arrangements,  and  as  to  agreements  between  parties 
touching  their  expectant  interests;  and  cases  on  both  these 
heads  were  referred  to.  But  on  the  other  hand  it  has  been 
insisted  on  the  part  of  the  mortgagees,  on  whose  behalf 
little  or  no  reliance  was  (as  I  think  very  properly)  placed 
in  the  argument  on  the  evidence  of  Dinah  Heap,  that  the 
agreement  of  March,  1845,  was  not  binding  on  Betty 
CUmgh,  and  that  the  deed  of  October,  1845,  does  not  fol- 
low and  is  not  consistent  with  the  agreement;  that  it 
rests  on  different  recitals,  and  makes  a  different  disposi- 
tion of  the  property;  and  that  it  ought  therefore  to  be 
considered  as  an  independent  instrument,  for  which  no 
consideration  is  alleged  or  proved. 

There  being  no  direct  evidence  upon  the  question,  whe- 
ther the  deed  was  in  truth  framed  to  carry  out  the  origi- 
nal agreement,  the  Court  must,  I  think,  in  order  to  deter- 
mine the  question,  look  at  the  position  in  which  the  par- 
ties stood  when  the  deed  was  entered  into,  and  at  the 
contents  of  the  deed  itself  With  respect  to  the  position 
of  the  parties,  there  can  be  no  doubt  that  the  agreement 
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'-.was  not  binding  upon  Betty  Clough  the  wife ;  but  though  not, 
as  I  conceive,  enforceable  in  equity,  it  was  I  think  bind- 
ing upon  James  Clough  the  husband,  and  Betty  Clough  the 
wife  had  full  power  to  adopt  it,  and  so  far  as  her  hus- 
^'"**^'  band  and  children  were  concerned  had  a  very  material 
interest  in  doing  so,  if  she  supposed — ^as  it  is  proved  by 
the  evidence  that  she  did — ^that  there  was  a  will  in  &vour 
of  James  Heap,  It  is  not  proved  or  even  alleged,  that  the 
agreement  was  ever  abandoned,  nor  does  it  appear  that 
there  was  any  change  of  circumstances  between  the  dates 
of  the  agreement  and  of  the  deed,  which  was  likely  to 
have  induced  a  change  of  intention,  except  indeed  the 
longer  interval  which  had  elapsed  without  any  will  hav- 
ing been  found.  The  agreement,  therefore,  must  have 
been  considered  by  the  parties  to  have  been  in  force  when 
the  deed  was  entered  into.  Then  what  are  the  recitals 
of  the  deed?  Not  that  it  had  been  ascertained  that  Wilr- 
liam  Heap  had  died  intestate,  but  that  it  was  believed 
that  he  had — ^not  that  Jamss  Heap,  who  could  have  no 
interest  in  the  property  except  under  some  will  of  WU- 
liam  Heap,  had  in  fact  no  such  interest;  but  that  ques- 
tions and  differences  had  arisen,  or  might  arise,  between 
him  and  Jamsa  Clough  and  his  wife,  touching  the  estate 
of  William  Heap,  and  their  respective  interests,  rights, 
and  titles  therein  and  thereto ;  and  that,  for  the  purpose 
of  making  an  amicable  settlement  of  the  respective  claims 
of  the  parties,  they  had  lately  agreed  to  convey  and  as- 
sign their  respective  interests  in  the  real  and  personal 
estate  of  WiUiam  Heap  to  the  trustees,  upon  the  trusts 
thereinafter  declared;  and  then  James  Clough  and  his 
wife,  and  James  Heap,  according  to  their  several  and  re- 
spective shares,  estates,  interests,  rights,  and  titles  what- 
soever, and  howsoever  acquired  or  derived,  whether  by 
will  or  otherwise,  of,  in,  and  to  the  real  and  personal  pro- 
perty of  WiUiam  Heap,  convey  and  assign  the  same  to  the 
trustees.     Now  these  recitals  and  this  conveyance,  so  far 
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from  leading  to  the  conclusion  that  the  agreement  of  1861. 
March  was  abandoned,  and  a  new  one  substituted,  lead  I 
think  to  the  directly  opposite  conclusion;  for  both  the 
agreement  and  the  deed  proceed  upon  the  same  footing, 
rest  upon  the  same  uncertainty,  and  are  entered  into  for 
the  same  purpose. 

It  is  then  said,  that  the  property  is,  by  the  deed,  divided 
into  different  shares  from  those  specified  in  the  agreement, 
and  that  several  of  the  shares  are  limited  by  the  deed  in 
a  manner  different  from  that  prescribed  by  the  agreement ; 
and  this  is  certainly  the  case:  but  the  terms  of  the  agree- 
ment were,  that  proper  legal  documents  should  be  prepared 
for  carrying  out  its  purport;  and  James  H^p  and  James 
Clough  and  his  wife  were  the  contracting  parties,  and  had 
power  to  modify  the  interests  of  the  other  parties,  whose 
rights  depended  wholly  upon  their  contract;  and  the  only 
difference  between  the  deed  and  the  agreement,  as  respects 
the  shares,  being,  that  William  Heap  the  son  oiJamee, 
and  for  whom  he  must  be  considered  to  have  stipulated  by 
the  agreement,  took  one-sixth  under  that  instrument,  and 
takes  nothing  under  the  deed, — Ja/mes  himself  taking  two- 
sixths, — ^and  that  the  shares  of  the  other  parties,  instead 
of  being  limited  to  them  absolutely,  are  put  into  settlement 
I  think  it  would  be  very  unreasonable  to  suppose,  that  the  Power  of  the 
parties,  on  entering  into  this  deed,  were  proceeding  upon  J^it^Mge- 
a  new  arrangement,  or  doing  anything  mwe  than  modify-  P®***'  Btipulat- 
ing  the  original  agreement,  which  they  had  a  full  power  to  terefltsof  other 
do;  and  I  am  of  opinion,  therefore,  that  the  Plaintiffs  have  Se1&unily?af- 
proved  the  case  as  alleged  by  the  bill;  and  that  the  deed  ^^^^J^ 

of  the  27th  of  October,  1845,  is  not  wholly  void  as  against  terms  of  the 

ftmngement. 
the  mortgagees. 

It  was  then,  however,  insisted  on  the  part  of  the  mort- 
gagees, that  if  the  deed  was  not  wholly  voluntary  and  void 


Judgment, 
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1851.  against  them,  it  was,  at  all  events,  voluntary  and  void 
against  them  except  as  to  the  shares  o{  James  Heap;  and 
the  cases  of  limitations  to  collaterals  in  marriage  settle- 
ments were  referred  to  in  support  of  this  position;  but 
those  cases  proceed  upon  the  ground,  that  the  wife  cannot 
wMcrcolute-  ^®  considered  to  stipulate  on  the  part  of  the  relations  of 
raisarenot  the  husband,  and  there  is  no  one,  therefore,  who  purchases 
sideration  of  a  anything  for  the  benefit  of  those  relation&  If  there  be  any 
OemeH  pro"  P^"^^  purchasing  on  behalf  of  the  collaterals,  the  limita- 
*^^  ''I??  ^®  tions  are  supported ;  as  in  Pvlvertoft  v.  Pvhertoft  (a),  where 
the  wife  can-  Lord  Eldon,  speaking  of  the  case  of  persons  not  within 
dered  to  stipu-  the  consideration  directly,  but  who  he  says  have  been  al- 
part  of  ^e  re-  '^^7^  80  considered,  preventing  the  efiect  of  the  statutes, 
fations  of  the    puts  this  example : — **  In  the  case,  for  instance,  of  a  father, 

husband;  but  .  .  .  ... 

limitations  in  tenant  for  life,  with  remainder  to  his  son  in  tail,  they  may 
teralTar/sup-  ^P^i  ^P^^  t^e  marriage  of  the  son,  to  settle,  not  only  up- 
ported,if  ^ere  on  his  issue,  but  upon  the  brothers  and  uncles  of  that  son; 

be  any  party  . 

to  the  settle-  and  the  question  would  be,  whether  they,  though  not  with- 
chases  on  their  in  the  consideration  of  the  marriage,  are  not  within  the 
behalf.  contract  between  the  father  and  son,  both  having  a  right 

to  insist  upon  a  provident  provision  for  uncles,  brothers, 
sisters,  and  other  relations,  and  to  say  to  each  other,  '  I 
will  not  agree  unless  you  will  so  settle.'  The  Court  has 
held  such  a  claim  not  to  be  that  of  a  mere  volunteer,  but 
as  faUing  within  the  range  of  the  consideration,  and  there- 
fore those  statutes  would  not  bear  upon  it"  There  the 
father  and  the  eldest  son  each  becomes  purchaser  of  the 
other's  estate  for  the  benefit  of  the  younger  son ;  and  so  in 
the  present  case,  James  Heap  and  Betty  CUmgh  respectively 
purchase  each  other's  interests,  for  the  benefit  of  the 
other  objects  of  the  deed.  In  my  opinion,  therefore,  the 
cases  referred  to  do  not  apply,  and  the  deed  is  valid  against 
the  mortgagees,  not  only  as  to  the  shares  of  James  Heap, 
but  as  to  the  shares  of  the  other  parties  also. 

(«)  18  Vcs.  92. 
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The  remaining  question  raised  on  the  part  of  the  mort- 
gagees was  this: — ^that  the  Court  would  not  take  the  title 
deeds  out  of  their  hands.  This  question  does  not  appear  to 
me  to  be  raised  by  the  bill,  and  I  therefore  give  no  opinion 
upon  it  There  is  no  prayer  for  the  delivery  up  of  the  title 
deeds;  and  the  allegations  of  the  bill  respecting  them  ap- 
pear to  me  to  be  directed  against  the  Defendants  Jamies 
Clough  and  John  Tonge,  and  not  against  the  mortgagees, 
who  have  a  clear  interest  in  the  deeds  in  respect  of  the 
interests  in  the  estate,  which  are  well  vested  in  them.  I 
can  give  no  directions  therefore  as  to  the  deeds.  But  there 
is  an  abundant  case  proved  to  remove  the  Defendant  John 
Tonge  from  the  trusts;  and  the  Defendant  John  Mills  desir- 
ing to  be  discharged,  new  trustees  must  be  appointed;  and 
it  will  be  for  the  new  trustees  to  deal  with  the  question  as 
to  the  deeds,  if  it  becomes  necessary  for  them  to  do  so. 


1861. 


Judgment. 


[His  Honor  dictated  the  minute  of  the  decree,  as  below.] 


The  costs  only  remain  to  be  considered:  and  I  think  nei- 
ther the  mortgagees  nor  any  of  the  parties  claiming  under 
the  settlement  of  June,  1848,  nor  the  Defendant  Green- 
haighy  the  trustee  of  that  settlement,  are  entitled  to  any 
costs.  It  was  the  fault  of  the  Defendant  OreenhcUgh  to 
have  allowed  his  name  to  be  used  as  trustee.  As  to  the 
other  parties,  I  think  the  Plaintiffs  must  pay  the  costs  of 
the  Defendants,  Milla,  Houghton,  and  Boardman,  and  have 
them  over  with  their  own  costs  against  the  Defendants 
James  Clough  and  John  Tonge;  but  I  think  Dinah  Heap's 
costs  must  be  reserved. 


A  party  be* 
coming  tnutee 
under  a  deed 
creating  inter- 
eets  adverse 
to  interestH 
already  existr 
inff,  may  be 
liable  to 
cofitB  in  a  suit 
instituted  to 
enforce  such 

E re-existing 
iteresta  in 
the  trust  pro- 
perty (a). 


DscLABX  the  indenture  of  the  27th  of  October,  1S45,  and  the  estates 
and  interests  thereby  created  in  the  property  therein  comprised,  valid 


Minute, 


(a)  See  JElsey  y,Luiyens^  8  Hare,  159,  165. 
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MiniUe. 


and  efiectual  against  the  Defendants  James  dough  and  Bet^  his  wife, 
and  the  several  Defendants  claiming  under  any  act  done  by  them,  or 
either  of  them,  since  the  execution  of  the  said  indenture;  but  this  de- 
claration is  not  to  prejudice  or  aSect  any  right  or  interest  of  any  of 
the  aaid  Defendants,  mpon  or  against  the  estate  and  interest  by  the 
said  indenture  limited  to  the  said  Defendants,  James  Clough  and 
Betty  his  wife,  or  either  of  them.  Direct  the  trusts  of  the  deed  to 
be  carried  into  execution.  Direct  the  accounts  as  prayed  against  the 
Defendants  John  Tange,  John  Mitts^  and  James  doughy  exoept  as  to 
wil^  de&ult.  BemoTe  the  Defendant  JoMm  Tonge  firom  the  trusts  of 
the  indenture ;  and  the  Defendant  Mitts  desiring  to  be  dischaiged  finom 
such  trusts,  refer  it  to  the  Master  to  appoint  two  new  trustees  in  the 
place  of  Tonge  and  Mills;  and  direct  a  conreyance  and  assignment  to 
the  new  trustees.  Appoint  a  reoeirer.  (Costs  as  above).  Reserve 
further  directions  and  subsequent  costs. 


May  2nd,     In  thb  Matter  OF  WATTS'S  SETTLEMENT,  and  of  The 
TRUSTEE  ACT,  1850,  and  The  Stat.  1  WILL  4,  a  60. 

A  power  to  ap-  X  HE  settlement  in  this  case  enabled  certain  of  the  par- 
tnistee  in^the  ^^^  beneficially  interested  in  the  settled  property,  to  ap- 
teewho  diould  P^^^  ^^*  ^^  ^^^  trustee  or  trustees  in  the  place  of  any 
trustee  or  trustees  who  should  die,  or  be  desirous  of  being 
discharged  from,  or  refuse,  or  decline,  or  become  inci^able 
of  acting  in  the  trusts.  A  reference  was  directed  to  the 
Master  on  a  petition  in  June,  1848,  under  the  statute 
1  Will.  4,  c.  60,  to  inquire  whether  BenUdly  one  of  three 

had  become  /•   i  i    i  •  i  .       « 

bankrupt,  and  trustees  of  the  settled  property,  was  a  trustee  within  the 

fornoTstmren-  ^^  and  if  SO,  to  approYe  of  a  new  trustee  in  his  stead. 

filuSdh^^  The  Master,  by  his  report  dated  in  February,  1851,  certifi- 

abscondedywas  ed  that  BentaU  had  become  bankrupt,  but  had  never  sur- 

by  to  have  be'  rendered  under  the  fiat;  that  he  had  been  outlawed  and 

paWe  "ofact-    ^^^^^^^  ^^  ^^^  surrendering;  and  that  he  had  abscond- 
ing in  the  trust, 
within  the  meaning  of  the  power. 

Where  there  are  several  trustees,  one  of  whom  is  out  of  the  jurisdiction,  and  a  new  trustee 
is  appointed  by  the  Court  in  his  place  under  the  Trustee  Act,  1850,  an  order  vesting  the 
trust  estate  in  the  new  and  continuing  trustees  will,  under  the  10th  section  of  that  Act, 
have  the  effect  of  severing  the  joint-toiancy — Semble, 


become  inca- 
pable to  act, 
contemplates 
the  personal 
incapacity  of 
such  trustee ; 
and  therefore 
a  trustee  who 
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ed,  and  was  then  living  out  of  the  jurisdiction;  and  the        1S61. 
Master  certified,  that  under  such  circumstances  there  was      "  j^^ 
no  power  given  by  the  settlement  to  appoint  a  trustee  in    r,J[^^ 
the  place  of  Bewtall;  and  that  he  had  therefore  approved   Tmram  Aor, 
of  a  proper  person  to  be  a  trustee  in  his  place.    The  pre-  iWiuJ4,a60. 
sent  petition  to  confirm  the  report  was  intituled  in  the 
matter  both  of  the  old  and  the  new  Act  (Trustee  Act, 
1850  (a),)  praying  the  appointment  of  the  new  trustee  ap- 
proved by  the  Master  in  the  place  of  BentaJi;  and  that  a 
person  approved  of  by  the  Master  might  be  directed  to 
convey  the  estate  vested  in  BentaU  to  the  continuing  trus- 
tees and  the  new  trustee;  or  that  the  Court  would  make 
an  order  vesting  the  trust  estate  in  such  continuing  trus- 
tees and  new  trustee  under  the  Trustee  Act,  1850. 


Mr.  Shapter  for  the  Petitioner.  Argumeiu. 

Mr.  BoU  and  Mr.  Thring  for  the  other  parties  interested 
under  the  settlement  submitted,  that  the  situation  of 
BentaU^  as  outlawed,  subject  to  criminal  proceedings,  and 
out  of  the  jurisdiction,  was  tantamount  to  incapacity  with- 
in the  meaning  of  the  settlement;  and  that  therefore  the 
power  of  appointment  arose  under  the  instrument :  Wil- 
son V.  WUmm  (6),  In  re  Eoche  (c). 

Mr.  Shapter  submitted,  that  the  situation  of  BenktU  did 
not  render  him  "incapable;"  he  might  return  within  the 
jurisdiction,  and  remove  the  outlawry;  or  he  might  act  in 
the  trusts  by  attorney:   WithingUm  v.  WUhington  (cQ. 


(a)  13  &  14  Vict.  c.  60.  (c)  2  Dr.  &  War.  287. 

(5)  6  Scott,  540.  (d)  16  Sim.  104. 


108  CASES  IN  CHANCERY. 

1861.        Vicb-Chancellob  : — 

In  re  It  appears  to  me  that  the  disqualification  which  is  re- 

SiTTUMnrr,    furred  to  in  the  settlement  under  which  the  trustee  be- 
''is^'awd*'  ^^^^8  incapable  of  acting,  has  reference  to  personal  inca- 
1  Will.  4,0. 60.  pacitj;  and  that  the  absence  of  BentaU,  and  his  situation 
JudirmenL     with  regard  to  his  bankruptcy,  does  not  constitute  such 
an  incapacity  as  is  there  provided  for.     In  the  case  of 
Wilson  V.  Wilson,  the  question  was  as  to  the  capacity  of  the 
party  for  the  office  of  committee-man ;  and  In  re  Roche, 
the  question  was  as  to  fitness  of  the  party,  without  re- 
ference to  his  legal  capacity.     The  case  therefore  has  not 
arisen  in  which  a  new  trustee  in  lieu  of  BentaU  could  be 
appointed  under  the  power  in  the  settlement;  and  the 
Master's  report  must  be  confirmed. 

With  regard  to  the  order  which  should  be  made,  I  ob- 
serve that  the  petition  prays  that  the  trust  estate  may  be 
vested,  by  the  order  of  the  Court,  in  the  new  trustee  and 
the  continuing  trustees.  I  think  that  under  the  words  of 
the  new  Trustee  Act  (a)  there  is  difficulty  in  applying 
that  form  of  order  to  the  case  of  several  trustees,  where 
one  of  the  trustees  is  out  of  the  jurisdiction,  and  another 
is  to  continue  in  the  trust.  By  the  10th  section  it  is 
enacted,  that  the  order  of  the  Court  for  vesting  the  estate 
shall  have  the  same  effect  as  if  the  trustee  out  of  the  ju- 
risdiction had  duly  executed  a  conveyance  or  assignment 
of  the  trust  property.  But  where  such  person  is  not  a 
sole  trustee,  but  one  of  several  trustees,  such  a  conveyance 
by  him  alone  would  have  the  effect  of  severing  the  joint 
tenancy.  There  is  another  section  of  the  Act  (sect.  34)  in 
which  the  language  is  somewhat  different;  but  it  does 
not  appear  to  me  to  be  a  proper  construction  of  the  Act,  to 
read  the  latter  as  contradictory  of  the  earlier  clause.  The 
34th  section  enacts,  that,  upon  appointing  a  new  trustee 

(a)  13  &  14  Vict.  c.  60. 
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or  new  trustees,  it  shall  be  lawful  for  the  Court  to  direct        i85i. 
"that  any  lands  subject  to  the  trust  shall  vest  in  the      "  j^^^  ' 
person  or  persons,  who,  upon  the  appointment,  shall  be       Watts's 
the  trustee  or  trustees  for  such  estate  as  the  Court  shall   Trustbb  Aot, 
direct;  and  such  order  shall  have  the  same  effect  as  if  the  i^t,,i^' 4)0^0. 
person  or  persons  who,  before  such  order,  were  the  trustee     jyTZL^ 
or  trustees  (if  any),  had  duly  executed  all  proper  convey- 
ances and  assignments  of  such  lands  for  such  estate/'    I 
do  not  see  that  this  clause,  of  necessity,  destroys  the  effect 
of  the  distinct  enactment  contained  in  the  10th  section. 
Where  there  is  a  sole  trustee,  the  order  will  be  adapted  to 
the  case. 

The  better  course  will  be,  not  to  make  a  vesting  order, 
but  to  order  the  party  appointed  to  convey  for  BerUaU  to 
join  with  the  two  continuing  trustees  in  convejring  the 
trust  premises  to  the  three, — ^the  two  continuing  trustees 
and  the  new  trustee  approved  of  by  the  Master. 


FREEMAN  v.  LOMAS.  May  sth  k 

Tf  JiUjf  6th. 

H0MA8  LOMAS  the  elder,  by  his  will,  dated  in  1815,  Cro«  de- 
bequeathed  lOOOi.  to  his  daughter  Mary  the  wife  of  George  SSng*in  »©- 
Wood  for  life,  and  after  her  decease,  to  her  children,  who  ^^^^^t"^*** 
should  attain  twenty-one,  and  appointed  the  defendant  equity,  (exoeDt 
Thomas  LomaSy  and  Richard  Bentley,  his  executor&     He  circamstanoeB) 
died  in  1817;  and  in  1818,  Lomae  and  BenOey  proved  his  ^l^ff^o^^^ 

will     Martha  Lomaa  Wood,  who  was  the  only  child  of  the  "fij^init  the 

other;  And 
testator's  daughter  Mary  Woody  attained  twenty-one,  and  therefore  an 

in  1840  intermarried  with  James  Napier.     Bentley,  the  co-  trastec  of"a 

executor  of  the  Defendant  LomaSy  died  some  time  before  J^^wT^e 

the  15th  of  April,  1842;  and  on  that  day,  500?.,  part  of  the  residuaiy  le- 

gatee,  and  had 
become  a  cre- 
ditor of  the  hiuband  and  administrator  of  a  deceased  legatee,  was  not,  in  the  absence  of  any 
special  agreement,  allowed  to  set-off  his  debt  against  the  legacy  to  which  the  husband 
(haying  ranrived  his  wife  the  legatee,)  was,  as  such  administrator,  entitled. 
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lOOOJ.,  vas  paid  on  a  joint  receipt  giyen  hj  Mary  Wood^ 
Martha  Lomaa  Napiery  and  her  husband  James  Napier, 
to  the  Defendant  Thomas  Lomas^  as  sole  executor,  and  also 
as  residuary  legatee  of  the  testator.  In  June,  184S,  Martha 
Lonuu  Napier  died ;  and  in  December,  1843,  Jofmee  Napier 
obtained  letters  of  administration  of  her  estate.  Between 
this  period  and  December,  1847,  the  Defendant  Thomas 
Lomae  became  surety  for  Jamee  Napier  to  various  persons 
for  various  sums  of  money,  for  one  of  which  sums  he  took 
a  warrant  of  attorney  from  Napier  by  way  of  security 
against  his  liability.  In  December,  1847,  a  fiat  in  bank- 
ruptcy issued  against  James  Napier,  under  which  the 
Plaintiffs  became  assignees.  James  Napier  did  not  sur- 
render to  this  fiat;  and  after  the  fiat  was  issued,  the  De- 
fendant Thomas  Lomas  was  called  upon  to  pay,  and  paid, 
on  account  of  his  suretyship,  monies  to  an  amount  exceed- 
ing what  remained  unpaid  in  respect  of  the  legacy. 


Mary  Wood,  the  tenant  for  life  of  the  legacy,  died  in 
January,  1848,  and  the  bill  was  filed  by  the  assignees  of 
Napier  to  recover  the  unpaid  part  of  the  legacy  of  1000?., 
with  interest  from  the  death  of  Mary  Wood.  The  Defend- 
ant Thomas  Lomas,  by  his  answer,  admitted  assets,  but 
claimed  to  retain  the  amount  on  account  of  the  payments 
made  by  him  in  respect  of  his  suretyship. 


Argu/mmt, 


The  SoUcitor-Oenerai  and  Mr.  Torriano  for  the  Plaintiffs. 


The  sums  which  constitute  the  cross  demands  in  this 
case,  are  owing  in  different  rights,  and  cannot  be  made  the 
subject  of  set-off:  Bishop  v.  Church  (a),  Whitaker  v.  Rush  (6), 
Medlicot  v.  Bowes  (c),  OcUe  v.  LuUreU  (d).     Nor  is  it  a  case 


(a)  3  Atk.  691. 

(b)  Amb.407. 


(c)  IVes.  207. 

(d)  1  Y.  &  J.  180. 
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for  retainer  of  the  l^acy  by  the  creditor  and  executor: 
Cherry  v.  fi(mttiee(a);  for,  as  expresaed  in  that  case^  in 
order  that  such  a  right  should  arise,  there  must  be  ^'  a  time 
at  which  the  same  person  iras  entitled  to  receive  the  lega- 
cy, and  liable  to  pay  the  debt"  In  this  case,  the  tenant 
for  life  died  after  the  bankrupt<7;  and  the  fund,  therefore, 
could  never  have  come  to  the  hands  of  the  bankrupt,  vrhilst 
all  the  payments  upon  which  the  debt  claimed  by  the  de- 
fendant arises,  have  been  made  by  the  defendant  since  the 
bankruptcy. 


1861. 


ArgumeWU 


Mr.  Beihdl  and  Mr.  Olasae  for  the  Defendant 

It  is  true,  that  the  formal  rights,  in  which  the  cross  de- 
mands are  made,  are  different,  but  the  beneficial  interest 
is  the  same ;  and  equity  will  look  to  the  substantial  interest, 
and  not  to  the  formal  trust  The  Defendant  is  both  exe- 
cutor and  residuary  legatee:  he  is  therefore  dealing  with 
a  fund  which  is  his  own,  and  not  with  a  fund  which  he 
holds  in  trust  for  any  other  party.  The  debtor,  who  has 
become  bankrupt,  is  also  not  only  the  administrator  of  the 
estate  of  his  deceased  wife,  and,  in  that  character,  the 
party  legally  entitled  to  receive  her  legacy,  but  as  the  hus- 
band, surviving  his  wife,  he  is  the  party  beneficially  inter- 
ested in  the  fund,  when  he  receives  it  The  assignees  stand 
precisely  in  the  place  of  the  bankrupt,  and  represent  his 
rights,  and,  to  the  extent  rf  the  estate,  his  liabilities.  It 
is,  therefore,  merely  relying  on  technicalities,  to  say,  that 
in  this  case  it  is  not  on  either  side  the  same  person  who  is 
entitled  to  receive  and  liable  to  pay.  In  such  a  case,  there 
are  several  authorities  which  affirm  the  principle,  not  per- 
haps strictly  of  set-off,  but  that  a  trustee  or  party  who  has 
money  of  another  in  his  hands,  may  retain  it  for  a  debt 
which  such  other  person  owes  to  himself.     The  Court  pre- 


(a)  4  My.  &  Cr.  442. 
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Arffumeni. 


sumes  an  agreement  to  have  been  made  between  the  par- 
ties for  setting  one  demand  against  the  other.  [Vice- 
chancellor. — ^Do  you  say  that  this  is  a  necessary  presump- 
tion, or  that  circumstances  must  be  shewn  to  raise  it?] 
It  has  been  regarded  as  almost  a  necessary  presumption. 
Circumstances  have  indeed  been  sometimes  adverted  to, 
but  they  have  been  of  the  slightest  kind.  It  is,  in  fact,  a 
necessary  result  of  the  principle,  that  a  party  who  would 
have  equity  must  do  equity;  that  a  party  sued  in  equity 
by  his  debtor,  may  retain  what  is  owing  to  him  by  the  lat- 
ter: Jejfs  V.  Wood(a\  Clark  v.  CoH  (6),  Cowtenay  v.  TTO- 
liams(c). 


Judgment.     Vioe-Chakckllor  (after  Stating  the  facts) : — 

The  question  to  be  determined  is,  whether  the  Defendant 
Lomaa  has  the  right  upon  which  he  insists, — to  retain  the 
unpaid  portion  of  the  legacy. 

Questions  as  to  the  rights  of  debtors  and  creditors,  in 
cases  of  cross  demands  between  them,  appear  to  have  arisen 
and  been  determined  in  equity  before  the  right  of  set-off 
was  introduced  into  the  statute  law  of  this  country,  as  will 
be  found  on  referring  to  Gurson  v.  African  Company  (<i), 
and  Peters  v.  Soame  (e),  both  of  which  cases  were  ante- 
rior to  the  statute  4  Anne,  c.  17,  by  which  the  first  statu- 
tory provision  for  set-off  in  oankruptcy  was  introduced; 
and  there  are  other  cases  in  equity  not  falling  within  the 
provisions  of  the  statute  of  Anne,  between  the  date  of  that 
statute  and  the  statute  2  Geo.  2,  c.  22,  by  which  the  right 
of  set-off  at  law  was  given :  Downam  v.  Mattkews  (/),  Jeffs 
V.  Wood  {g).     It  is  clear,  therefore,  that  the  rights  of 


(a)  2P.Wms.  128. 
{h)  Cr.  &  Ph.  154. 
(c)  3  Hare,  539. 
\d)  1  Vern.  121. 


(e)  2  Vern.  428. 
(J)  Prec.  Chan.  580. 
ig)  2P.Wm9.  128. 
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debtors  and  creditors,  in  cases  of  cross  demands  between         1851. 
them,  as  those  rights  subsisted  in  equity,  were  not  derived 
from  or  dependent  upon  any  statutory  right  of  set-off;  and 
on  the  other  hand,  it  seems  not  to  be  improbable  that  the 
statutory  rights  were  founded  on  the  equitable  rule. 


Judgment. 


It  IS  important,  therefore,  to  the  determination  of  the  The  equitable 

.  .,  ,  ,       i.        1     .  -  right  of  net-off 

present  question,  to  consider  what  was  the  foundation  of  ig  Dot  derived 

the  equitable  rule.    Sir  ThomM  Clarke,  in  WhiUtker  v.  p3ent1i%>u 

Rusk  (a),  though  the  report  (erroneously  as  I  conceive)  ^^f^t^^^'^ 

ascribes  to  him  the  opinion  that  the  rule  was  first  intro-  founded  od  the 

duced  into  our  law  by  statute,  refers  the  rule  itself  to  the  ^mMe. 

Roman  law,  and  in  this  I  have  no  doubt  he  was  correct. 

By  that  law,  Dig.  lib.  XVI.  tit.  II.  De  Compensationibus, 

it  is  said,  (sect  3),  "  Ideo  necessaria  est  compensatio,  quia 

interest  nostra  potius  non  solvere,  quam  solutum  repetere;" 

and  in  the  comment  on  the  word  "  necessaria,"  it  is  said, 

*^  Id  est,  cum  lis  possit  uno  judicio  definiri,  scilicet  per 

actionem  et  exceptionem,  pluralitas  seu  multitude  judicio- 

rum  non  debet  admitti,  ut  quae  incommoda  sumptusque 

adferat;  quinetiam  compensationem  aequitas  poscere  vide* 

tur,  nam  dolo  facit  qui  petit  quod  restituturus  est"  (6).  And 

in  section  6,  it  is  said,  ''  Etiam  quod  natura  debetur  venit 

in  compensationem."    But,  although  the  Roman  law  was 

thus  liberal  in  allowing  compensation,  it  would  seem  that 

it  did  not  allow  it  where  the  cross  demands  were  not  in 

the  same  right,  for  in  section  23,  under  the  same  title,  it 

is  said,  '^  Id,  quod  pupillorum  nomine  debetur,  si  tutor 

petat,  non  posse  compensationem  objici  ejus  pecuniae,  quam 

ipse  tutor  suo  nomine  adversario  debet." 

The  rule  then  being  thus  deduced  from  the  Roman  law, 
it  is  to  be  seen  how  it  has  been  dealt  with  by  our  Courts; 
and  I  believe,  that,  upon  examining  the  authorities,  it  will 

(a)  Amb.  407.  thofredi,  1615,  n.  (k)\   voo.  iV>- 

(h)  Cor.  Jur.  Cir.  Dion.  Gro-      ce»9aria^  tit.  ut  Ruprn. 
VOL.  IX.  I  H.  W. 
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1851.  be  found,  that,  except  under  special  circumstances,  Courts 
of  Equity  have  never  allowed  cross  demands  existing  in 
different  rights  to  be  set  the  one  against  the  other.  The 
cases  on  this  point,  cited  on  the  part  of  the  Plaintiffs,  to 
Judgment,  ^j^j^jj  j^^y  y^  added  Chapman  v.  Derby  (a),  are  distinct 
on  slf^tc^  authorities  against  the  right,  in  an  ordinary  case,  to  apply 
cnmBtuioM,  one  of  such  demands  in  satisfaction  of  the  other;  but  it  is 
eziftenoe  of  i^ot  to  be  denied,  on  the  other  hand,  that  agreement,  ex- 
to mTStoS*  P"^"  ^'  implied,  may  confer  such  a  right,  and  that  slight 
a^iut  an-       circumstances  may  be  sufficient  to  warrant  the  Court  in 

other  croM  ,  '^  r»«  i         .  i 

demand,  al-  presuming  such  an  agreement  Thus,  the  right  was  ad* 
ingin  difier^  mitted  in  Downam  v.  MaUhewi(b)y  upon  the  course  of  deal- 
butSf^**aii  ^°*'  ^^  "^^^  ^-  Wood(c)y  upon  the  fact  of  the  legatee  hav- 
agreementwill  ing  omitted  to  credit  the  executor  with  the  goods  sup* 
ed  without  plied;  and  in  Jones  v.  Mo$sop{d)y  upon  the  ground  of  the 
BtiSttOMfr^     objection  as  to  the  demands  being  in  different  rights  hav- 

which  it  might  i^g  been  removed  by  the  answer. 

be  inferred,  ®  ^ 

Semble, 

This  being  the  position  of  the  general  question  as  it 
stands  upon  the  authorities,  it  is  hardly  necessary  to  con- 
sider the  reasons  on  which  the  rule  of  the  Court  is  found- 
ed. It  is  sufficient  to  refer  to  the  judgment  in  Jonea  v. 
Mossop  (e)y  as  explaining  the  principle  of  the  rule;  and  to 
the  judgment  in  Bishop  v.  Church{f\  as  pointing  out  the 
inconveniences  to  which  a  contrary  rule  would  lead.  It 
may  be  said,  that  in  the  present  case  the  admission  of 
assets  removes  many  of  those  inconveniences;  but  surely 
the  right  cannot  depend  upon  the  amount  of  the  assets. 
If  the  right  exists  where  the  assets  are  fully  sufficient^ 
must  it  not  exist  to  the  extent  to  which  they  are  suffi- 
cient? The  inconvenience,  too,  of  mixing  the  demands  is 
hardly  less  whether  the  assets  be  sufficient  or  not;  for  if 
the  account  should  afterwards  be  taken  with  the  residuary 

(a)  2  Vem.  117.  (</)  3  Hare,  56S. 

(h)  Ubisttpra.  (e)  Ubi  supra, 

(c)  Ubi  supra.  (/)  3  Atk.  691. 
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legatee,  the  Court  would  be  driven  to  the  ascertainment 
of  the  debt  due  to  the  executor  from  the  legatee;  and  al- 
though, in  this  particular  case,  the  executor  maj  be  him- 
self the  residuary  legatee,  I  cannot  see  how  the  right  can 
be  made  to  depend  upon  that  &ct.  The  same  state  of  cir- 
cumstances existed  in  Medlioot  ▼.  Bowesia),  where  Jarie 
Bowes  was  (as  I  have  ascertained  from  the  Registrar's 
Book)  the  executrix  and  residuary  legatee  of  Dr.  Bowes; 
but  the  Court,  nevertheless,  refused  the  set-off,  and  acted 
upon  the  broad  general  rule,  that  there  was  no  right  of 
set-off  at  law,  and  no  right  in  equity  before  the  introduc- 
tion of  set-off  at  law. 


1851. 


Judfpn^nt. 


It  remains  to  be  considered,  then,  whether  there  is  any 
special  circumstance,  or  any  ground  for  presuming  an 
agreement,  which  would  justify  the  Court  in  allowing  the 
set-off  in  the  present  case;  and  I  am  of  opinion  that  there 
is  not  I  think  that,  on  the  contrary,  the  fact  of  the  De- 
fendant having  taken  the  warrant  of  attorney  leads  to  the 
presumption  that  no  such  agreement  was  made.  I  am  of 
opinion,  therefore,  that  the  Plaintiffs  are  entitled  to  the 
decree  which  they  ask;  and,  looking  at  the  case  as  a  con- 
test upon  a  point  of  law  on  which  the  Plaintiffs  have  suc- 
ceeded, I  must  give  them  their  costs. 

I  have  not  noticed  the  other  cases  referred  to  in  the  ar- 
gument, as  I  do  not  think  that  they  have  any  application 
to  the  present  question.  In  none  of  them  were  the  de- 
mands en  auter  droit;  for  where  the  question  arises  with 
assignees  in  bankruptcy,  the  assignees,  according  to  the 
anonymous  case  in  1  Modem  Rep.(b),  and  the  authorities 
cited  in  the  note,  are  considered  as  the  bankrupt — ^a  cir- 
cumstance which  has  always  created  a  difficulty  in  my 


(a)  1  Ves.  207. 


(b)  Faj(e  215. 
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Judffrnetit, 

Where  one 
demand  ib 
equitable  and 
the  other  le- 
gal, there  may 
be  Bet-off  in 
equity,  if  there 
would  be  Bet- 
off  at  law  had 
both  the  de- 
mandd  been 
legal. 


mind  as  to  the  decision  in  Cherry  y.  BouUbee(a),  although, 
had  it  been  necessary  to  consider  that  case,  I  should  of 
course  have  felt  myself  bound  to  follow  it  The  other  cases 
which  were  cited  in  argument  merely  establish  the  prin- 
ciple, that  where  one  demand  is  equitable  and  the  other 
legal,  there  is  set-off  in  equity,  if  there  would  be  set-off  at 
law  had  both  the  demands  been  legal 

(a)  4My  &Cr.442. 


Mojf  13th. 


The  19th  eec- 
tionofthe 
Trustee  Act, 
1850,  does  not 
enable  the 
Court,  on  the 
petition  of  the 
administrator 
of  a  mortgagee 
in  fee,  who  has 
died  intestate, 
and  whose  heir 
is  unknown, 
to  Test  the 
mortgaged  es- 
tate in  such 
administrator, 
subject  to  the 
equity  of  re- 
demption,— 
the  mort^psge- 
debt  remain- 
ing unpaid. 

ArgumerU. 


In  the  Matter  of  MEYRICK'S  ESTATE,  and  op  The 
TRUSTEE  ACT,  1850. 

A  MORTGAGEE  in  fee  having  died  intestate,  and  it 
not  being  known  who  was  her  heir-at-law,  the  petition  was 
presented  by  her  administrator,  stating,  that  neither  the 
mortgagee,  nor  any  person  claiming  under  her,  had  ever 
been  in  possession  or  receipt  of  the  rents  and  profits  of 
the  mortgaged  premises,  and  that  the  legal  estate  was 
vested  in  such  unknown  heir,  and  praying  the  order  of  the 
Court  for  vesting  the  premises,  subject  to  the  equity  of 
redemption,  in  the  petitioner  in  fee,  under  the  19th  section 
of  the  Trustee  Act,  1850  (a),  the  petitioner  being  the  per- 
son entitled  to  receive  the  money  due  on  the  mortgage. 


Mr.  H.  Stevena  for  the  petition  submitted,  that  the  cir- 
cumstances brought  the  case  within  the  last  class  described 
in  the  19th  section  of  the  Trustee  Act,  1850,  viz.  "when 
such  mortgagee  shall  have  died  intestate  as  to  such  lands 
and  without  an  heir,  or  shall  have  died  and  it  shall  not  be 


(a)  13  &  14  Vict.  c.  60. 
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known  who  is  his  heir  or  devisee/'  The  petitioner  was 
clearly  the  person  entitled  to  receive  the  mortgage  money, 
and  to  deal  with  the  estate  as  the  representative  of  the 
mortgagee. 


1851. 

In  re 

MlTE1CK*8 
EflTATB, 

Avn  TiiugTU 
Act. 


y  icb-Chaivcellob  : 

I  am  of  opinion  that  this  case  does  not  fall  within  the 
provisions  of  the  statute.  The  19th  section  not  only  re- 
quires, that,  in  order  to  give  the  Court  jurisdiction,  the  case 
shaU  be  one  in  which  the  mortgagee  has  not  been  in  pos- 
session or  in  receipt  of  the  rents  and  profits  of  the  mort- 
gaged property;  but  it  also  requires,  either  that  the  money 
due  in  respect  of  the  mortgage  shall  have  been  paid  to  a 
person  entitled  to  receive  the  same,  or  that  such  person 
shall  consent  to  a  reconveyance  of  the  mortgaged  estate. 
In  this  case,  the  mortgage-debt  has  not  been  paid,  and  a 
reconveyance  to  the  mortgagor  is  not  sought.  So  long  as 
the  mortgage  money  remains  unpaid,  there  may  be  equi- 
ties subsisting  between  the  heir  and  the  personal  represen- 
tatives of  the  mortgagee.  The  introduction  of  the  condition 
as  to  the  payment  of  the  money  in  the  power  given  to  the 
Court,  would  rather  seem  to  indicate  the  intention  of  the 
l^;islature,  that  the  Court  shall  not  deal  with  such  equi- 
ties. 

The  case  of  a  mortgage  is,  throughout  the  Act,  carefully 
distinguished  from  a  case  of  trust;  and  it  does  not  appear 
to  me  that  this  case  is  within  any  of  the  provisions  of  the 
Act. 


Judgment, 
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June  16M  & 
17M. 


The  Court  hjui 
not  jurisdic- 
tion under  the 
Trustee  Act, 
1850,  to  take 
awiy  the  pow- 
er of  appoint- 
ing new  trus- 
ted} from  the 
donee  of  the 
}K)wer,  where 
the  donee  is 
capable  of  ex- 
ercising, and 
willing  to  ex- 
ercise, the 
l>ower,  al- 
though such 
donee  may 
have  disclosed 
an  intention 
or  desire  to 
exercise  his 
power  cor- 
ruptly. 


In  the  Matt»  of  HODSON'S  SETTLEMENT,  and  of 
The  trustee  ACT,  1850. 

A  PETITION  for  the  appointment  of  two  new  trustees 
of  real  estate  in  the  place  of  Lee,  a  deceased,  and  Lister, 
a  surviving  trustee.  The  trusts  were  created  by  a  settle- 
ment, under  which  the  property  was  vested  in  Lee  and 
Lister,  upon  trust  for  E,  Hodson  for  life,  with  remainder 
to  Mary  his  wife  for  her  life,  with  remainder  to  the 
childi^n  of  the  marriage;  and  if  there  should  be  no  such 
children,  upon  trust  for  sale,  and  to  stand  possessed  of  the 
proceeds  of  such  sale  upon  certain  other  trusts  for  the  be* 
nefit  of  the  petitioners.  Thcr  settlement  i»*ovided,  that  if 
Lee  and  Lister,  or  either  of  them,  or  any  surviving  trustee 
to  be  nominated  in  their  or  either  of  their  stead  in  manner 
thereinaft^  mentioned,  should  happen  to  die,  or  desire  to 
be  discharged  from  the  said  trusts,  or  refuse  or  be  rendered 
incapable  to  act  in  the  execution  of  the  same,  it  should  be 
lawful  for  the  said  S,  Hodson  and  Mwry  his  wife,  and  the 
survivor  of  them,  and  after  the  death  of  such  survivor  for 
the  remaining  or  other  trustee,  by  deed  attested  as  therein 
mentioned,  to  nominate  and  appoint  new  trustees  or  a  new 
trustee,  in  the  place  of  the  trustees  or  trustee  so  dying,  or 
desiring  to  be  discharged,  or  becoming  incapable  to  act. 
Mary  Hodson  the  wife  had  long  since  died,  and  there  was 
no  child  of  the  marriage.  Lee,  one  of  the  trustees,  was 
also  dead,  and  Lister  was  in  very  advanced  years,  being,  as 
it  was  stated,  nearly  of  the  age  of  eighty. 


The  petition  stated,  that  Lister,  the  surviving  trustee, 
had  intimated  his  wish  to  retire  from  the  trust;  and  that 
Hodson  the  husband,  in  whom  the  power  of  appointing  new 
trustees  was  vested  by  the  settlement,  had  refused  to  ex- 
ercise such  power,  unless  upon  receiving  a  consideration 
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for  doing  so.     The  petition  also  stated,  that  Bodion  had 
parted  with  the  whole  of  his  interest  in  the  trust  property. 

The  affidavits  on  behalf  of  the  petitioners  and  the  re- 
spondents were  conflicting  as  to  some  points,  having  re- 
ference to  the  conduct  of  the  parties.  Hodaon,  however, 
stated,  that  he  was  willing  and  desirous  of  exercising  his 
power  to  appoint  a  new  trustee  in  the  place  of  Lee;  and 
the  surviving  trustee  Lister  stated,  that  he  had  not  con- 
sented}  and  did  not  desire,  to  be  discharged  from  the  trust. 
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1851. 
In  re 

Bbttlbueht, 

AKD  TrUSTII 

Act. 
SlaiemetU. 


Mr.  Medina  and  Mr.  BiUon  in  support  of  the  petition,  Arffum^nL 
relied  on  the  32nd  section  of  the  Trustee  Act,  1860,  which 
enabled  the  Court  to  appoint  new  trustees,  wherever  it 
should  be  "  expedient"  to  do  so,  and  it  should  be  found 
**  inexpedient,  difficult,  or  impracticable"  to  make  the  ap- 
pointment without  the  assistance  of  the  Court  In  this 
case  the  "  expediency"  and  even  necessity  of  making  the 
appointment  was  clear,  one  trusteee  of  great  age  only  re- 
maining; and  the  ''inexpediency  and  impracticability"  of 
making  the  appointment  in  any  other  manner  had  been 
also  shewn  by  the  fact,  that  the  donee  of  the  power  had 
been  attempting  to  deal  corruptly,  by  bargaining  for  a 
price  for  the  execution  of  his  power.  It  was  not  enough 
for  him  now  to  say,  that  he  was  willing  to  exercise  the 
power  without  remuneration. 

Mr.  Shdbeare,  for  an  incumbrancer,  supported  the  peti- 
tion. 


Mr.  Cooper  and  Mr.  Sivijif  iorHodson^  contrk 
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In  re 

HoMOW'i 
SKTTLXMnT, 

jusD  Trubtbb 
Act. 

Jiulf/meiU, 


ViCK-Ch  ANCBLLOB : — 

The  first  difficulty  in  this  case  arises  upon  the  pover 
vested  in  the  respondent  ffocbon;  for  if  the  power  remains 
in  and  can  be  exercised  hj  him,  unless  I  can  find,  that, 
under  the  provisions  of  the  statute,  I  am  enabled  to  pre- 
vent him  from  exercising  the  power,  I  cannot,  upon  this 
petition,  appoint  a  trustee  in  the  place  either  of  Lee,  the 
deceased,  or  of  Lister,  the  surviving  trustee.  I  cannot  of 
course  appoint  a  trustee  in  the  place  of  Litter,  unless  I  first 
remove  him;  and  if  I  should  remove  him,  I  cannot  appoint 
another  in  his  place,  unless  the  provisions  of  the  statute 
enable  me  to  take  awaj  from  Hodson  the  power  of  appoint- 
ment given  him  hj  the  settlement. 

Now,  the  32nd  clause  of  the  statute  enacts,  that,  *'  when- 
ever it  shall  be  expedient  to  appoint  a  new  trustee  or  new 
trustees,  and  it  shall  be  found  inexpedient,  difficult,  or  im- 
practicable so  to  do  without  the  assistance  of  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  Court  to  make  an 
order  appointing  a  new  trustee  or  new  trustees,  either  in 
substitution  for  or  in  addition  to  any  existing  trustee  or 
trustees."  The  question  is,  whether  that  provision  autho- 
rises the  Court  to  appoint  a  new  trustee  where  a  power  to 
appoint  one  is  vested  in  a  partj  who  is  capable  of  exercis- 
ing it,  and  willing  to  do  so.  I  am  of  opinion  that  it  does 
not ;  looking  at  other  provisions  of  the  Act,  I  see  that  the 
legislature,  in  enabling  the  Court  to  deal  with  the  legal 
estate,  is  careful  to  introduce  proper  precautions  to  pre- 
vent an  unnecessary  interference  with  any  existing  right 
Thus,  by  the  I7th  section  of  the  Act,  power  is  given  to  the 
Court  to  convey  the  trust  estate  in  the  place  of  a  refusing 
trustee;  but  this  power  does  not  arise  until  there  is  either 
a  declaration  in  writing  of  the  party  or  his  agent,  that  he 
will  not  convey  or  assign  the  property,  after  a  proper  de- 
mand made,  or  until  twenty-eight  days  shall  have  elapsed 
after  a  proper  deed  for  conveying  or  assigning  the  same 
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shall  have  been  duly  tendered  to  him  by  a  party  entitled 
to  require  the  execution  of  such  deed.  So,  in  another 
provision  of  the  statute,  relating  to  the  transfer  of  stock 
or  choses  in  action  (sect.  24),  it  is  provided,  that,  where 
any  one  of  the  trustees  shall  neglect  or  refuse  to  transfer 
such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  such  chose  in  action  according  to 
the  directions  of  the  person  absolutely  entitled  thereto,  for 
the  space  of  twenty-eight  days  next  after  a  request  in 
writing  for  that  purpose  shall  have  been  made  to  him  or 
her  by  such  person,  it  shall  be  lawful  for  the  Court  to 
make  the  vesting  order  as  therein  stated. 


1861. 

In  re 
HoDeos*8 

▲iTD  Tbubto 

AOT. 

Jud^^menL 


It  is  clear,  from  the  introduction  of  these  provisions,  that 
it  was  not  the  intention  of  the  legislature  to  take  estates 
out  of  trustees  without  the  observance  of  every  necessary 
and  proper  precaution ;  and  I  think  it  is  a  reasonable  in- 
ference, that  it  was  not  intended  to  take  away  a  legal  power 
vested  in  a  party  without  a  similar  degree  of  precaution 
being  observed.  I  am  of  opinion,  that  it  is  not  competent 
to  the  Court,  under  the  provisions  of  this  statute,  to  take 
away  the  legal  power  vested  in  Hodson,  however  corruptly 
he  may  have  intended  to  exercise  it.  That  in  effect  dis- 
poses of  the  case;  for  if  I  have  not  power  to  appoint  a 
trustee  in  the  place  o{  Lee,  I  clearly  cannot  have  power 
to  appoint  one  in  the  place  of  Lister,  if  I  remove  him. 


Independently,  however,  of  the  power  which  remains  in 
Hodson,  I  think  that  this  statute  was  not  intended  to  give 
the  Court  jurisdiction  to  remove  a  trustee,  where  he  states 
that  he  is  desirous  of  continuing  in  the  trust  The  Act 
empowers  the  Court,  whenever  it  is  expedient,  to  appoint 
new  trustees;  but  that  provision  is,  I  think,  confined  to 
the  appointment,  and  does  not  extend  to  the  discharge  of 
a  trustee  who  is  willing  to  remain. 
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1851.  The  petition  must  be  dismissed,  but  without  costs,  for  I 

^  J-  cannot  say  that  it  was  improperly  presented.    If  Hodson 

HoDeo«*8  had  persevered  in  his  refusal  to  exerdbse  the  power,  and 

AjiD  Tsvsni  Lister  had  still  desired  to  retire  from  the  trust,  the  Court 

tl^  might  have  found  the  means  of  dealing  with  the  case  under 

jwigmeHi,  the  provisions  of  the  statute 


Jyn^  Hrt.  ROBINS  t;.  HOBBS. 

The  8th  sec-  X  HE  Plaintiff  and  Defendant  were  partners  as  attomies 
7  &  f  ^ct!*^  and  solicitors  from  May,  1838,  to  May,  1845,  and  the  claim 
cilitotiM^ar^    was  filed  to  have  the  partnership  accounts  taken. 

rangements 

between  debt-       It  appeared  by  the  affidavits  that  the  Plaintiff  had  ap- 

OFB  and  ere-  x^r  j  j^    f 

diton/'  which  plied  for  and  obtained  the  benefit  of  the  statute  of  the 
npJm  thefiUng  7  &  8  Vict  c  70>  for  fitcUitating  arrangements  between 
uon^^dl^  debtors  and  creditors.  The  8th  section  of  this  statute 
ment  therein     provides,  that,  from  and  after  the  filing  of  the  resolution 

menUoned,  aU   \.   ,         '     .  ,    -  ,        .  .         ,      n 

the  estate  and  of  the  creditors  and  the  agreement  therem  mentioned,  all 
pe^^g^  the  estate  and  effects  of  the  petitioning  debtor  shall,  by 
TMUn  ttie^  virtue  of  such  resolution,  and  without  any  deed,  vest  in  the 
tra8tee(ifan7  trustee  (if  any  be  appointed),  as  fully  as  if  such  trustee 
as  fti^as  If  were  axk  assignee  under  the  statutes  relating  to  bankrupts; 
wereani^g-  ^^^  ^^^  trustee  may  sue  and  be  sued  as  if  he  were  such 
^^^  ^^^  assignee  in  bankruptcy.  The  question  was,  whether,  by 
not  neoeasariiy  the  effect  of  this  statute,  the  interest  of  the  Plaintiff  in 
▼estLgin^the  ^^^  Subject  of  the  claim  had  not  vested  in  a  trustee  named 
MtatTand  ef-^  ^^  *^^  creditors,  so  as  to  preclude  the  Plaintiff  from  sus- 
fecte  of  the  pe-  taining  the  suit 

titioning  debt- 

or,  but  Tests 

oiUy  so  mnch  of  such  estate  and  effects  as  the  debtor  may  give  up  and  the  creditors  accept, 

or  that  part  of  the  estate  and  efieots  in  respect  of  which  the  trustee  is  appointed. 

The  second  meeting  of  creditors  convened  under  the  4  th  section  of  the  Act  may  aeoept  or 
r^ect,  but  cannot  vary,  the  terms  of  the  agreement  assented  to  by  the  first  meeting— iS'ein^e. 
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Mr.  Shee,  for  the  Plaintiff,  in  answer  to  the  objection,        1351 . 
contended,  first,  that  no  trustee  had  been  appointed,  and 
therefore  that  there  was  no  party  in  whom  the  estate  of 
the  Plaintiff  could  vest;  and  secondly,  if  there  had  been 
an  effectual  appointment  of  a  trustee,  the  interest  of  the     ^'V***"^^ 
Plaintiff  in  the  subject  of  the  suit  had  not  vested  in  him. 

In  support  of  the  argument,  that  no  trustee  had  been 
appointed,  the  following  facts,  appearing  on  the  affidavits, 
were  relied  upon : — ^The  petition  of  the  Plaintiff  under  the 
Act  was  presented  in  November,  1849,  proposing  to  set 
aside  one-sixth  part  of  his  professional  income  for  the  en- 
suing ten  years,  for  the  satisfaction  of  his  debts.  At  a 
meeting  of  the  creditors  of  the  Plaintiff,  held  according  to 
the  Act  (sect  2),  a  resolution  was  passed,  assenting  to  the 
proposal,  that  he  should  lay  aside  one-sixth  of  the  profits 
of  his  practice  as  attorney  and  solicitor  for  ten  years,  the 
Plaintiff  undertaking  to  render,  on  oath,  an  account  of  his 
said  annual  profits,  and  to  distribute  the  same  rateably 
amongst  his  creditors:  and  it  was  also  resolved,  that  a 
trustee  should  be  appointed;  and  one  WiUmat  was  chosen 
as  such  trustee.  WUlmot  subsequently  declined  to  act  A 
second  meeting  of  creditors,  in  pursuance  of  the  4th  sec- 
tion of  the  Act,  was  holden  in  September,  1850;  and  a 
resolution  was  then  passed,  agreeing  to  and  accepting  the 
terms  of  the  arrangement  assent^  to  at  the  first  meeting, 
but  without  adverting  to  that  part  of  the  resolution  past 
at  the  first  meeting  by  which  WiUmot  was  appointed  trus- 
tee, and  without  appointing  any  other  person  as  trustee  in 
the  place  of  Willnioi.  The  resolutions  and  agreement 
thus  passed  and  confirmed  were  afterwards  submitted  to 
the  Commissioner,  under  the  Act,  who  approved  the  same, 
and  caused  them  to  be  filed  in  the  Court  of  Bankruptcy, 
and  gave  the  Plaintiff  the  certificate  and  protection,  ac- 
cording to  the  provisions  of  the  Act  The  5th  section  of 
the  Act  rendered  the  assent  of  the  creditors  at  the  second 
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1851.  meeting  necessary,  in  order  that  the  arrangement  adopted 
by  the  first  meeting  should  be  binding;  and  inasmuch  as 
the  appointment  of  a  trustee  was  a  part  of  the  first  arrange- 
ment, not  adopted  or  confirmed  at  the  second  meeting,  it 
Argument.  ^^  contended  that  no  trustee  had  in  fact  been  appointed, 
and  that  the  case  did  not  therefore  come  within  the  oper- 
ation of  the  8th  section  of  the  Act 

Supposing,  however,  that  the  adoption  of  the  arrange- 
ment must  be  deemed  to  carry  with  it  the  confirmation  of 
the  appointment  of  the  trustee,  without  any  express  re- 
cognition of  that  part  of  the  resolution,  then  it  was  con- 
tended, that  the  effect  of  the  8th  section,  in  the  circum- 
stances of  the  case,  was  to  vest  in  the  trustee  not  the  whole 
estate  and  effects  of  the  plaintiff,  but  only  so  much  as  he 
had  agreed  to  give  up  to  his  creditors,  and  the  creditors 
had  agreed  to  accept. 

Mr.  SouthgcUey  for  the  Defendant. 

There  is  no  doubt  that  the  arrangement  in  this  case 
involyes  the  appointment  of  a  trustee;  that  was  a  distinct 
and  material  part  of  the  resolutions  of  the  first  meeting. 
It  was  competent  to  the  second  meeting  to  accept  or  reject 
the  arrangement  agreed  to  by  the  first;  but  it  was  not  com- 
petent to  the  second  meeting  to  vary  that  arrangement 
The  Commissioner  had  confirmed  the  arrangement,  and 
granted  the  protection ;  and  that  confirmation  must  extend 
to  the  whole  and  not  to  part  only  of  the  arrangement 
Ths  trustee  being  thus  appointed,  the  whole  estate  and 
effects  of  the  petitioning  debtor  would  necessarily,  by 
force  of  the  8th  section  of  the  statute,  vest  in  the  trustee. 
It  was  not  possible  to  limit  the  effect  of  the  statute  to  a 
part  of  the  estate  only;  for  the  vesting  of  the  estate  was 
expressly  made  to  operate  in  the  same  way  as  upon  bank- 
ruptcy the  estate  of  the  bankrupt  vests  in  his  assignee. 
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It  was  not  possible  to  construe  this  as  a  partial  or  less  than        1851, 
a  total  alienation  of  the  debtor  s  estate. 


Yige-Chakcbllob. 

I  think  the  objection  to  the  title  of  the  Plaintiff,  found-     Judgmetu. 
ed  upon  the  effect  of  the  statute,  cannot  be  sustained. 

The  scheme  of  the  Act  will  appear  upon  examining  its 
provisions.  The  1st  section  enables  any  debtor  unable  to 
meet  Us  engagements,  and  not  being  a  trader  within  the 
meaning  of  the  bankrupt  laws,  with  the  concurrence  of 
one  third  in  number  and  value  of  his  creditors,  "  to  pre- 
sent a  petition  to  the  Court  of  Bankruptcy,  setting  forth  a 
full  account  of  his  debts,  and  the  consideration  thereof," 
''and  also  a  full  account  of  Us  estate  or  effects,  whether  in 
possession,  reversion,  or  expectancy,  and  of  all  debts  and 
rights  due  to  or  claimed  by  him,  and  of  all  property  of 
what  kind  soever  held  in  trust  for  him;  and  also  setting 
forth  that  he  is  unable  to,  meet  his  engagements  with  his 
creditors,  and  the  true  cause  of  such  inability;  and  also 
setting  forth  such  proposal  as  he  is  able  to  make  for  the 
future  pajrment  or  the  compromise  of  such  debts  or  engage- 
ments; and  that  one-third,  in  number  and  value,  of  his 
creditors  have  assented  to  such  proposal;  and  prajring  that 
such  proposal  (or  such  modification  thereof  as  by  the  ma- 
jority of  his  creditors  should  be  determined,)  should  be  car- 
ried into  effect,  under  the  superintendence  and  control  of 
the  said  Court;  and  that  he,  the  petitioning  debtor,  should 
in  the  meantime  be  protected  from  arrest  by  order  of  the 
said  Coiurt."  The  4th  section  provides,  '*  that  if  at  such 
meeting  of  creditors  the  major  part  in  number  and  value, 
or  nine-tenths  in  value,  or  nine-tenths  in  number  whose 
debts  exceed  202.,  shall  assent  to  the  proposal  of  such 
petitioning  debtor,  or  to  any  modification  thereof,  the  pre- 
sident of  such  meeting  shall  appoint  another  meeting  of 
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1661.  ^b^  creditcnrs  of  such  petitioning  debtor/'  to  be  held  upon 
the  time  and  on  the  notices  therein  specified.  The  5th 
section  provides,  ''  that  if  at  such  second  meeting  of  cre- 
ditors three-fifths  in  number  and  value,"  "or  nine-tenths  in 
Jvdgmeni.  y^^Q^  or  nine-tenths  in  number  whose  debts  exceed  201, 
shall  agree  to  accept  such  arrangement  or  composition  as 
was  assented  to  at  the  first  meeting  of  creditors,  and  shall 
reduce  the  terms  thereof  into  writing,  and  sign  the  same ; 
such  resolution  or  agreement"  (subject  to  such  confirma- 
tion as  is  thereinafter  enacted,) ''  shall  thenceforth  be  bind- 
ing and  of  {uU  force,  as  well  against  the  said  petitioning 
debtor  aa  against  all  persons  who  were  creditors  of  the  said 
petitioning  debtor  at  the  dsAe  of  the  said  petition,  and  who 
had  notice  of  the  said  several  meetings  of  creditors ;  provid- 
ed, however,  that  such  resolution  or  agreement  shall  not  be 
valid,  unless  one  full  third  in  number  and  value  of  all  the 
creditors  of  such  petitioning  debtor  were  present  at  such 
second  meeting,  either  in  person  or  by  an  authorised  agent/' 
The  6th  section  provides,  that  "within  fifteen  days  next 
after  the  passing  of  such  resolution  or  agreement,  the  same 
shall  be  submitted  to  the  Commissioner  acting  in  the  mat- 
ter of  the  said  petition,  who,  if  he  shall  think  the  same 
reasonable,  and  proper  to  be  executed  under  the  direction 
of  the  said  Court,  shall  cause  the  same  to  be  filed  and  en- 
tered of  record  therein,  and  shall  grant  to  such  petition^ 
ing  debtor  a  certificate  of  such  filing,  and  shall  firom  time 
to  time  indorse  on  such  certificate  his  protection  of  such 
petitioning  debtor  from  arrest,"  and  he  is  thereupon  to 
be  free  from  arrest  "  at  the  suit  of  any  person  being  his 
creditor  at  the  date  of  his  said  petition,"  and  having  had 
such  notices.  And  the  7th  section  enables  the  Commis- 
sioner to  grant  a  limited  or  conditional  freedom  from  ar- 
rest. 

Then  comes  the  8th  section,  which  has  been  principally 
relied  upon  in  support  of  the  objection.     By  this  section 
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it  is  enacted,  *'  That,  from  and  after  the  date  of  the  filing  ^g^^, 
of  such  resolution  and  agreement  as  aforesaid,  all  the  es- 
tate and  effects  of  such  petitioning  debtor  shall  vest  in  the 
trustee  (if  any  such  shall  be  appointed)  by  virtue  of  such 
resolutions,  and  without  any  deed,  as  fully  as  if  such  •^««*»»«^ 
trustee  were  an  assignee  under  the  statutes  relating  to 
bankrupts;  and  every  such  trustee  may  sue  and  be  sued 
as  if  he  were  such  assignee  in  bankruptcy."  And  the  9th 
section  provides  for  the  audit  of  the  accounts  of  all  mo- 
nies, estates,  and  effects  of  such  petitioning  debtor,  come 
to  the  hands  of  the  said  trustee. 

Now  it  appears,  in  the  present  case,  that  the  Plaintiff 
has  taken  the  benefit  of  this  Act»  and  that  the  petition 
presorted  by  him  for  that  purpose  stated  the  amount  of 
his  debts,  and  also  the  particulars  of  which  his  estate  and 
effects  consisted.  It  gave  a  full  account  of  his  estate  and 
effects,  which  appeared  to  consist  chiefly  of  shares  in 
patents.  The  proposal  thereby  made  by  the  petitioner 
was  to  set  apart  one-sixth  of  his  professional  income  for 
his  creditors.  A  first  meeting  was  then  held,  and  the 
creditors,  as  I  assume,  adopted  that  proposal,  with  the 
modification  that  a  trustee  should  be  appointed.  Now, 
what  is  the  meaning  of  that  modification?  Does  it  not 
mean,  in  the  ordinary  sense,  that  a  trustee  should  be  ap- 
pointed of  that  which  tha  petitioner  iiroposed  to  give  up 
for  the  benefit  of  his  creditors,  and  by  whose  means  the 
arrangement  proposed  was  to  be  carried  out?  The  propo- 
sal so  modified  having  been  accepted,  a  second  meeting 
was  convened,  and  the  proposal,  which  had  been  assented 
to  by  the  first  meeting,  was  confirmed  by  the  second.  I 
agree  with  the  argument,  that  the  creditors  at  the  second 
meeting  had  no  power  to  vary  the  proposal  made  at  the 
first  Then  came  the  confirmation  of  the  Commissioner, 
which  followed  the  resolution  adopted  at  the  second  meet- 
ing. 
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1861.  The  matter  therefore  stands  thus:  An  agreement  has 

been  made,  by  which  the  debtor  is  to  give  up  one-sixth  of 
his  future  income  for  ten  years,  and  a  trustee  is  to  be  ap- 
pointed. In  looking  at  the  8th  section  of  the  Act,  I  have 
Judgment.  ^  consider  what  is  the  meaning  of  the  words  "  all  the 
estate  and  effects  of  the  petitioning  debtor  shall  vest  in  a 
trustee  (if  any  such  be  appointed)."  The  argument  is, 
that  the  necessary  effect  of  a  trustee  being  appointed  is 
to  vest  the  whole  of  the  petitioning  debtor's  property  in 
such  trustee  for  the  benefit  of  his  creditors:  I  think  that 
would  be  too  strong  a  construction  of  the  words  of  the 
8th  section  to  which  I  have  referred.  The  meaning  ap- 
pears to  me  to  be,  that  all  that  part  of  the  estate  and 
effects  of  the  petitioning  debtor,  which  he  has  proposed  to 
give  up,  and  which  the  creditors  have  agreed  to  accept, 
shall  vest  in  the  trustee.  It  is  not,  I  think,  the  inten- 
tion of  the  statute  to  superadd  to  the  property  accepted 
by  the  creditors  all  the  remaining  property  of  the  peti- 
tioning debtor,  and  to  vest  the  whole  in  the  trustee;  and 
I  think  the  appointment  of  a  trustee  under  the  Act  has 
not  the  effect  of  vesting  such  additional  property  in  him. 
That  this  is  the  true  construction  of  the  8th  section  is,  I 
think,  shewn  by  the  words  in  which  it  refers  to  the  trus- 
tee, ''if  any  such  shall  be  appointed."  The  creditors  might 
not  think  it  necessary  to  appoint  a  trustee;  but  if  they 
do  appoint  one,  it  may  be  infenoed  from  those  words,  that 
it  was  intended  by  the  8th  section  that  such  part  of  the 
petitioning  debtor's  property  only,  of  which  he  shall  be 
appointed  a  trustee,  shall  be  vested  in  the  trustee.  The 
objection  cannot,  therefore,  be  allowed. 
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1861. 

ROBINSON  V.  TURNER  ^^-v— - 

A.  CLAIM  for  foreclosure. 

— ^— —  At  the  hear- 

Mr.  Faber,  for  the  Plaintiff.  fof  for^tSS, 

Option  will  be 

The  Yioe-Chakgellob  said,  as  this  form  of  proceeding  pilintiff  to^ 

did  not  give  the  Plaintiff  any  discovery  from  the  mort-  ^^j,^  orfS? 

gagor  as  to  the  existence  or  non-existence  of  subsequent  in-  ^^^  forecloeure, 

.  .  .  .  or  an  inquiry 

cumbrances,  which  might  create  a  defect  in  the  title  to  be  as  to  other  in- 
acquired  under  the  decree,  he  should,  in  all  such  cases,  ^Se^^^e 
give  the  Plaintiff  the  option  either  of  taking  an  inquiry  l^^J^^^^ 
before  the  Master  as  to  other  incumbrances,  suspending  the  after  the 
final  decree  until  after  the  report,  or  of  taking  the  common 
decree  of  foreclosure  in  the  first  instance. 


WEBB  V.  THE  DIRECT  LONDON  &  PORTSMOXTTH  JtdySthkm. 
RAILWAY  COMPANY. 

jnL  CLAIM  for  the  specific  performance  of  an  agreement,  a  contract  en- 
dated  the  23rd  of  July,  1845,  signed  by  and  made  be-  JS^^motera 

of  a  Railway 
Company  with  a  landowner,  to  pay  a  certain  smn  for  the  portion  of  his  landB  to  be  taken  for 
the  intended  railwi^  and  for  oonBequential  damage,  in  consideration  of  which  agreement  the 
landowner  withdrew  his  opposition  to  the  bill, — Hdd,  to  be  binding,  although,  after  the  pass- 
ing of  the  Act,  the  intention  of  making  the  railway  be  abandoned,  and  no  part  of  the  land 
be  taken  or  reqaired. 

Spedfie  performance  decreed  of  an  agreement  to  pay,  for  the  lands  to  be  taken  for  a  rail- 
way, a  certain  sum,  which  inclnded  not  only  the  purchase-money  of  the  lands,  but  compensa- 
tion for  the  consequential  damage  to  the  property  of  the  landowner;  the  case  not  being  one 
in  which  compensation  was  under  the  Act  a  distinct  subject  of  contract,  but  being  merely  an 
agreement  by  the  landowner  to  accept  a  sum  in  full  for  the  purchase  and  damage;  Uie  pur- 
^aae  being  the  substance  of  the  agreement,  and  the  damage  an  incident. 

The  &ct  that  the  Bailway  Company  had,  by  the  Upse  of  time,  lost  the  powers  which  the 
k^^alature  had  giyen  them  to  take  lajids,  did  not  deprive  them  of  the  right  to  hold  lands 
which  they  had  acquired  during  the  existence  of  their  powers,  nor  did  it  release  them  from 
their  obligations  which  they  had  then  contracted  with  reference  to  the  purchase  of  land. 

The  &ct  that  the  performance  of  an  agreement  has,  owing  to  circumstances  which  have 
aobsequently  occurred,  become  hard  in  its  consequences  to  one  of  the  parties,  or  that  he  is 
called  upon  to  perform  it  under  circumstances  which  he  had  not  contemplated,  is  no  objection 
to  the  specific  performance  of  the  contract  in  equity,  there  being  nothing  doubtful  in  the 
meaning  of  the  agreement,  and  nothing  hard  or  oppressiTe  in  its  terms  at  the  time  it  was 
mBde—Semik, 

VOL.  IX.  K  H.  W. 
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tween  C.  8.  Crowley,  B.  Baines,  and  /.  Laurie^  three  of  the 
promoters  of  an  Act  of  Parliament  for  making  a  railway 
from  the  Croydon  and  Epsom  Railway,  at  Epsom,  to  the 
town  of  Portsmouth,  to  be  called  "  The  Direct  London  and 
Portsmouth  Railway  Company,"  on  behalf  of  themselves 
and  all  other  the  promoters  of  the  said  Act,  of  the  one 
part;  and  the  Plaintiff  P.  B.  WM),  of  the  other  part; 
whereby  the  said  C  8.  Crowley,  B.  Baines,  and  /.  Laurie 
for  themselves  agreed  with  the  said  P.  B.  Wehb  as  follows: 
— "  First,  that  the  Company  to  be  incorporated  under  the 
said  Act  of  Parliament,  when  passed,  shall,  at  their  own 
costs  and  charges,  build,  in  a  substantial  and  workman- 
like manner,  a  bridge  over  the  said  railway  between  the 
points  A.  and  B.  mentioned  in  the  plan  or  map  annexed 
to  the  agreement,  or  at  such  other  place  as  the  said  P.  B. 
Wetb  shall  by  writing  direct;  and  that  such  bridge  shall 
be  of  the  width  of  at  least  sixteen  feet^  so  as  to  afford  a 
convenient  and  sufficient  carriage-way  for  wagons,  carts, 
and  carriages  between  the  parts  of  the  property  of  the 
said  P.  B,  Wdb,  described  in  the  plan,  which  shall  be  di- 
vided by  the  said  railway,  and  shall  for  ever  thereafter 
keep  the  said  bridge  and  road-way  thereon  in  good  repair. 
Secondly,  that  the  said  Company  shall  deviate  from  their 
proposed  line  as  delineated  in  the  said  plan,  so  far  to  the 
eastward  thereof  as  to  avoid  altogether  any  interference 
with  the  piece  of  meadow  land,  the  property  of  the  said 
P.  B,  Webb,  or  the  plantation  round  the  same,  distin- 
guished in  the  said  plan  by  the  numbers  of  152  and  153. 
Thirdly,  that  the  said  Company  shall,  if  empowered  so  to 
do,  purchase  a  piece  of  land,  the  property  of  the  Dean  and 
Chapter  of  Salisbury,  containing  by  estimation  one  acre 
(more  or  less),  which  will  lie  between  the  said  deviated 
line  of  railway  on  the  one  side,  and  the  said  piece  of  mea- 
dow land  and  plantation  numbered  152  and  153,  and  the 
piece  of  land  in  the  said  plan  marked  35,  on  the  other 
side;  and  immediately,  on  such  purchase  being  completed, 
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shall  convey  the  same  at  their  own  costs  and  charges  to  the 
said  P.  B.  Webby  his  heirs  or  assigns,  or  as  he  or  they  shall 
direct,  for  a  nominal  consideration.    Fourthly,  that  the 


1851. 


SiatemenL 


Wbbb 

V, 

said  Company  shall  build,  in  a  substantial  and  workman-  Lohdoh  avd 
like  manner,  an  ornamental  archway  under  their  line  of  iuimtay  Co. 
railway,  between  the  points  C.  and  D.  mentioned  in  the 
said  plan,  so  as  to  continue  by  means  thereof  the  shrub- 
bery walk  there,  which  will  be  divided  by  the  said  rail- 
way, and  shall  keep  the  said  archway  for  ever  thereafter 
in  good  repair;  and  that  such  archway  shall  be  of  the 
width  of  ten  feet  at  the  least  Fifthly,  that  the  said  Com- 
pany shall  allow  the  said  P.  B.  Webb  a  crossing  over  the 
said  railway  where  the  same  shall  traverse  the  land  of  the 
said  P.  B.  Webb  on  a  level  between  the  points  R  and  F.; 
and  the  said  Company  shall  erect  and  keep  in  repair  pro- 
per gates  on  both  sides  of  the  said  crossing,  the  gate  on 
the  west  side  thereof  to  be  an  ornamental  one.  Sixthly^ 
that  the  said  Company  shall  plant  with  evergreens,  or 
other  otnamental  shrubs  or  trees,  the  western  side  of  the 
embankments  of  the  said  railway,  as  far  as  it  shall  cross 
the  property  of  the  said  P.  B.  Wdb  described  in  the  said 
plan.  Seventhly,  that  the  said  Company  shall  not  erect 
any  fence  upon  the  surface  of  the  ground  above  the  said 
railway,  where  the  same  shall  pass  in  a  cutting,  except  an 
invisible  iron  fence;  and  if  any  telegraphic  communica- 
tion shall  be  set  up  by  the  side  of  the  said  railway,  it 
shall  be  set  up  (as  far  as  the  same  may  be  practicable)  so 
as  not  to  be  within  view  from  the  mansion-house  or  plea- 
sure-grounds of  the  said  P.  B.  Webb.  ExghOdy,  that  the 
said  Company  shall  not  erect  or  build  any  station  or 
other  building  on  any  part  of  the  lands  of  the  said  P.  B. 
Wdb  described  in  the  said  plan,  which  may  be  seen  from 
the  said  mansion-house  or  the  grounds  surrounding  the 
same.  Ninthly,  that  the  said  Company  shall  not  enter 
upon  nor  deposit  spare  or  refuse  earth  or  materials,  or 

k2 
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1851.        any  other  thing,  on  any  of  the  said  knds  of  the  said  P.  B. 
"wmb"      WM  described  in  the  said  plan  (except  such  as  shall  be 
J.  taken  by  the  said  Company  for  the  site  of  the  said  rail- 

LoHDoji  AKD  way),  for  any  purpose  whatsoever,  without  the  consent  in 
ulfZ'l^cl  writingofthesaidP.  A  TFe66.  Zcwfly,  that  the  said  Com- 
pany shall  pay  to  the  said  P.  B.  Webb  the  sum  of  45002., 
together  with  his  costs,  charges,  and  expenses  incurred  up  to 
the  day  of  the  date  of  the  agreement  by  reason  of  the  intend- 
ed formation  of  the  said  railway  (not  exceeding  the  sum  of 
150/.),  before  the  Company  shall  enter  on  any  of  the  lands 
of  the  said  P.  B.  Wdb  for  the  purpose  of  making  the  said 
railway;  and  that  all  timber  and  other  trees  on  the  lands 
to  be  taken  by  the  said  Company  shall  be  the  property  of 
the  said  P.  B,  WM.  And  it  is  hereby  declared,  that  the 
said  sum  of  4500Z.  is  to  be  the  purchase-money  for  the 
said  lands  so  to  be  taken  by  the  said  Company  as  aforesaid 
for  the  formation  of  their  railway,  not  exceeding  eight 
acres,  according  to  such  deviated  line  as  aforesaid,  across 
the  property  of  the  said  P.  B,  WM  described  in  the  said 
plan,  and  for  the  consequential  damage  to  such  pro- 
perty.'' 

A  memorandum  of  the  same  date,  written  at  the  foot 
of  the  agreement,  and  signed  by  C.  J".  WoodSy  the  Plain- 
tiflTs  agent,  was  in  the  following  words: — "  It  is  under- 
stood and  agreed  by  and  between  the  parties  above  named, 
that,  in  the  event  of  the  Act  of  Parliament  referred  to  in 
the  foregoing  agreement  not  being  obtained,  the  agree- 
ment for  purchase  hereinbefore  contained  shall  be  null 
and  void.  C.  J.  Woods." 

It  was  stated,  and  not  denied,  that  this  agreement  was 
entered  into,  while  the  Company's  bill,  empowering  them 
to  make  the  railway,  was  pending  in  Parliament;  and  that 
the  consideration  for  it  was  the  irithdrawal  of  the  opposi- 
tion of  the  Plaintiff  as  a  landowner  to  the  bill    On  the 
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26th  of  June,  1846,  the  Act  (The  Direct  London  and  Ports-       i85i. 
mouth  Railway  Act,  1845)  (a)  was  passed  ^^WMaT 

V, 

On  the  6th  of  April,  1847,  the  Company  executed  an  in-  Lokdoh  and 
denture  under  their  seal,  whereby  it  was  witnessed,  that  Ea*™ TS. 
the  Company,  in  consideration  of  the  withdrawal  of  the  ouJZIL«i 
opposition  of  the  said  P.  B,WM  to  the  therein  mentioned 
bill,  did  thereby  satisfy  and  confirm  the  said  agreement  of 
the  23rd  of  July,  1845,  made  on  their  behalf  by  the  said 
C.  S.  Crowley,  B.  Baines,  and  J.  Laurie,  and  did  thereby 
for  themselves,  their  successors,  and  assigns,  covenant  with 
the  said  P.  B.  Wdb,  his  executors,  &c.,  that  they  the  said 
Company,  their  successors  and  assigns,  would  in  all  things 
perform,  fulfil,  and  keep  the  covenants  and  agreements  en- 
tered into  in  the  said  agreement  by  the  said  C,  8^  Crowley, 
B.  Bamee,  and  /.  Laurie.  And  the  said  P.  B.  Wdb,  in  con- 
sideration of  the  covenant  thereinbefore  entered  into  by 
the  said  Company,  did  thereby  discharge  and  release  the 
said  C.  S.  Crowley,  B.  Baines,  and  /.  Laurie,  their  heirs, 
executors,  &c.,  firom  the  observance  and  performance  of  the 
covenants  and  agreements  in  the  said  agreement  contain- 
ed,  and  on  the  part  of  the  said  Company  to  be  observed 
and  performed,  and  firom  all  liability  whatsoever  in  respect 
of  the  said  agreement  so  entered  into  by  them  as  aforesaid; 
and  the  said  P.  J5.  Wdb,  his  heirs,  executors,  &c.,  did  there- 
by covenant  with  the  said  Company,  their  successors  and 
assigns,  that  he  had  not  done  or  permitted  any  act,  matter, 
or  thing  whereby  he  would  be  prevented  or  hindered  £rom 
discharging  or  releasing  the  said  C.  8.  Crowley,  B.  Baines, 
and  /.  Laurie  from  the  said  agreement 

The  claim  stated,  that  the  Plaintiff  had,  prior  to  the 
date  of  the  agreement,  incurred  costs,  charges,  and  ex- 
penses, by  reason  of  the  intended  formation  of  the  railway, 
amounting  to  more  than  the  sum  of  1502.    It  appeared 

(a)  9  &  10  Vict.  c.  Ixxxiii. 
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1851.        that  the  Company  had  entered  upon  the  land  for  the  pnr- 

Wmb"     P^^®  ^^^^  of  surveying  and  taking  levels;  and  that,  owing 

V.  to  difficulties  which  had  subsequently  arisen,  the  making 

LovDOK  AVD    of  the  railway  had  been  abandoned,  and  the  land  was 

EAjMrlTcS.  therefore  not  required  by  the  Company.    The  situation  of 

-— -        the  Company  with  reference  to  the  cessation  of  their  par^ 

liamentary  powers  is  observed  upon  in  the  argument  and 

judgment.    The  Plaintiff  by  his  claim  offered  specifically 

to  perform  the  agreement  on  his  part. 


ArffumenL         The  Solicitor-Oeneroi  and  Mr.  Moxon  for  the  Plaintiff 

It  will  not  be  suggested,  that  the  agreement  is  not  bind- 
ing upon  the  Company  if  they  take  the  land  and  construct 
the  railway,  but  the  argument  will  probably  be,  that  they 
are  not  bound  to  perform  any  of  the  acts  which  they  have 
contracted  to  do,  if  it  should  not  be  found  expedient  to 
make  the  railway.  The  contract  cannot,  however,  be 
treated  as  binding  on  one  party  and  not  on  the  other, 
lliere  is  nothing  in  the  terms  which  renders  it  conditional, 
and  the  contrary  is  to  be  implied  from  the  circumstances 
of  the  case.  The  Company  have  received  the  benefit  for 
which  they  stipulated, — ^the  Plaintiff  withdrew  his  opposi- 
tion to  the  bill,  and  precluded  himself  from  dealing  with 
his  land  for  any  other  purpose.  If  the  Company  cannot 
now  profitably  carry  out  the  undertaking,  it  does  not  fol- 
low that  they  have  not  derived  a  profit  from  obtaining  the 
Act;  but  whether  that  be  so  or  not,  the  Plaintiff  has  done 
his  part,  and  he  cannot  be  reinstated  in  his  former  position. 
The  Company  have,  moreover,  actually  entered  upon  the 
lands,  for  the  purpose  of  surveying  and  taking  levels;  and, 
according  to  the  agreement,  the  purchase-money  ought  to 
have  been  paid  before  the  entry  of  the  Company  for  any 
purpose  connected  with  the  railway.  The  argument  on 
the  part  of  the  Defendants,  however,  must  go  to  the  ex- 
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tent  of  contending,  that,  notwithstanding  all  that  had  been        isfil. 
done  on  the  Plaintiflf 's  part,  no  obligation  arose  on  the  part        wiaB 

of  the  Company.    This  would  not  only  be  unreasonable,  _     v. 

but  18  opposed  to  recent  authonties:  Jrreston  t.  Liverpool  Lostpoh  ahd 

and  Manchester  RaUway  Company  (a),  and,  a  case  affecting  r^^^^ 


the  same  Defendants,  BUmd  y.  Crowley  (6). 

Mr.  Molina  and  Mr.  Bomll  for  the  Defendants 

1.  It  is  impossible  to  read  the  agreement  without  seeing 
that  it  is  founded  upon  the  supposition  that  the  land  is  to 
be  taken,  and  the  railway  made  through  the  lands  of  the 
Plaintiff.  Every  thing  which  is  stipulated  to  be  done  by 
the  Company, — ^building  bridges,  permitting  the  Plaintiff 
to  cross,  planting  the  embankments,  all  contemplate  the 
actual  making  of  the  railway  as  a  preliminary  step.  Not 
only  are  the  terms  of  the  agreement  evidently  and  in  their 
nature  conditional  upon  the  undertaking  being  carried 
out,  so  far  as  the  Plaintiff's  land  is  concerned,  but  it  is 
equally  impossible  to  imagine  that  the  Company  could  have 
entered  into  the  contract,  except  with  the  view  of  making 
the  railway;  and,  therefore,  it  was  undoubtedly  conditional, 
in  the  contemplation  of  the  Company  and  their  agents. 

2.  The  price  of  the  land  is  not  ascertained  by  the  agree- 
ment The  45002.  includes  not  only  the  price  to  be  paid 
for  the  land,  but  the  compensation  for  severance  and  con- 
sequential damage;  and  there  is  no  means  of  separating 
the  one  from  the  other.  If  the  Company  were  bound  to 
purchase  the  land,  they  certainly  would  not  be  bound  to 
pay  compensation  for  a  damage  which  can  never  occur. 
In  this  point,  the  case  is  distinguished  from  that  before 
Lord  Cranfvorth,  in  which  the  price  to  be  paid  for  the 
land  had  been  separated  from  the  amount  of  the  damage. 

3.  The  Court  will  not  by  its  decree  compel  the  Company 

(a)  Before  Lord  Cranworth,  26th  June,  1851. 
(h)  Exch.,  May,  1851. 
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to  do  an  act  which  the  law  does  not  allow.  The  time  for 
taking  land,  or  for  exercising  any  of  the  powers  given  by 
the  Compan/s  [Act,  has  expired,  and  the  Company  is 
now  in  the  situation  of  any  other  corporation,  without  the 
power  of  holding  land  in  mortmain.  The  land  must  re- 
main the  property  of  the  Plaintiff,  even  if  the  Company 
be  compelled  to  pay  for  it  Lastly,  if  no  other  objection 
to  specific  performance  exists,  the  Court  will  leave  the 
Plaintiff  to  his  remedy  at  law,  in  a  case  in  which  the  con- 
sequence of  enforcing  the  Plaintiff's  demand  will  be  to 
give  him  an  advantage  for  which  he  did  not  contract,  at 
the  expense  of  the  Defendants,  by  placing  them  in  a  posi- 
tion which  they  never  contemplated  and  never  intended 
to  place  themselves  in,  and  from  which  if  the  contract 
does  not  sufficiently  guard  them,  such  omission  is  plainly 
the  result  of  a  mistake,  oversight,  or  inadvertence.  It  is  a 
principle  distinctly  laid  down  by  Lord  Redesdaley  that,  in 
coming  for  specific  performance,  not  only  must  not  a  party 
"  call  upon  another  to  do  an  act  which  he  is  not  lawfully 
competent  to  do,"  as  the  Defendants  submit  is  the  case 
here;  but  that  the  Court  will  ''refuse  to  enforce  specific 
execution  of  agreements,  when  from  the  circumstances  it 
is  doubtful  whether  the  party  meant  to  contract  to  the  ex- 
tent that  he  is  sought  to  be  charged:'"  Harnett  v.  Tieid' 
ing  (a).  And  the  same  principle  has  been  affirmed  and 
acted  upon  in  later  cases,  where  the  aid  of  the  Court  has 
been  sought  to  enforce  a  hard  contract:  Kimberley  v.  Jenr 
ninga  (6).  There  is  nothing  to  prevent  the  Plaintiff  from 
proceeding  at  law,  if  he  has,  as  he  asserts,  a  legal  right. 


The  Soltcitor-Oeneraly  in  reply. — It  is  incorrect  to  say 
that  the  Defendants  cannot  hold  the  land,  if  they  are  com- 
pelled to  purchase  it.  They  may,  by  the  127th  section  of  the 
General  Act  (c),  hold  even  superfluous  lands  (which  this 


(a)  2  Sch.  &  Lef.  554. 
(h)  6  Sim.  340. 


(c)  Lands  Clauses  Consolida- 
tion Act,  8  &  9  Vict,  c.  18. 
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cannot  be)  for  ten  years,  and  even  in  the  case  of  such 
lands  they  have  the  power  to  sell  them  again.  Their  com- 
pulsory powers  of  taking  land  have  ceased,  but  not  their 
power  of  holding  lands  purchased  under  antecedent  con- 
tracts. The  6th  section  enables  them  to  buy;  the  123rd 
section  took  away  the  compulsory  powers  only.  A  clause 
(added  in  the  House  of  Lords)  to  the  Railway  Abandon- 
ment Act  (13  &  14  Vict.  c.  83,  a  19),  provides,  that 
nothing  therein  contained  should  extend  to  release  Com- 
panies from  any  liability  to  purchase  land,  where  the 
agreement  is  part  performed,  or  the  purchase-money  is 
fixed  by  the  contract  The  cases  of  "  hard  bargains,''  in 
which  the  Court  refuses  to  interfere,  are  those  in  which 
the  hardship  existed  at  the  time  the  contract  was  made, 
and  not  where  the  hardship  (as  in  this  case,  if  any  there 
be,)  arises  entirely  out  of  the  subsequent  circumstances, 
over  which  the  party  seeking  to  enforce  the  contract  had 
no  controL 


1851. 

WUB 

V, 

Thb  Dibict 
lovdoh  ahd 

PoBIBlCOITTfl 
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ArgumeiU, 


YiCB-CHAiiroELLoa — (after  stating  the  agreement,  and 
the  ratification  of  it  by  the  Company  after  their  incorpor- 
ation by  the  Act) : — 

It  is  for  specific  performance  of  this  agreement  that  the 
claim  is  filed.  The  Company,  it  appears,  have  entered  on 
the  lands  comprised  in  the  agreement,  for  the  purpose  of 
surveying  and  taking  levels ;  but  it  is  expressly  denied  that 
they  have  otherwise  taken  possession  of  the  lands,  or  that 
they  are  now  in  possession  of  them;  they  have  fallen  into 
difficulties,  and  have  abandoned  the  making  of  the  railway, 
no  part  of  which  has  been  made  over  the  lands  in  ques- 
tion; and  the  Company's  powers  have  expired. 

Four  points  have  been  urged  by  the  Company  in  oppo- 
sition to  this  claim.  First,  that  the  agreement  was  con- 
ditional on  the  Company's  requiring  the  lands  for  the  piir- 


July  9th. 
JudffmenL 
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pose  of  making  the  railway,  and  that  the  lands  not  being 
required  there  is  no  agreement;  secondly,  that  the  4500/L 
was  the  price  for  the  lands  and  for  consequential  damage, 
and  that  the  price  for  the  lands  cannot  be  distinguished, 
and  the  Court  therefore  cannot  decree  a  specific  perform- 
ance of  the  agreement  to  purchase  them ;  thirdly,  that,  the 
powers  of  the  Company  having  ceased,  they  cannot  now 
take  lands;  and,  fourthly,  that  the  hardship  of  the  case  pre- 
cludes the  Court  from  decreeing  the  specific  performance. 


The  first  point  depends  on  the  construction  of  the  whole 
agreement,  and  not  on  any  particular  clause  of  it.  If  the 
construction  contended  for  be  right,  the  agreement  would 
be,  in  eflfect,  an  agreement  for  the  purchase  of  the  right  to 
take  the  land,  and  not  for  the  purchase  of  the  land  itself. 
It  would  be,  that,  if  the  Company  took  the  land,  they 
would  give  45002.  for  it  and  for  the  consequential  damage 
This  is  not  a  very  probable  contract  for  a  landowner  to 
enter  into,  and  upon  the  faith  of  it  to  give  up  his  opposi- 
tion to  the  bill ;  but,  of  course,  it  might  be  so.  The  ques- 
tion to  be  considered  is,  whether  it  is  so  or  not  Now,  if 
this  had  been  the  meaning  of  the  agreement,  all  the  pro- 
visions of  the  agreement  would,  I  think,  have  been  made 
subject  to  it.  But  this  is  not  the  case;  the  provisions  to 
build  the  bridge  and  make  the  archway  are  absolute,  and 
dependent  on  no  contingency;  and  even  the  very  clause  on 
which  the  argument  is  founded,  could  hardly  be  intended 
to  be  conditional  as  to  the  costs.  The  construction  is  not 
a  necessary  one.  It  is  arrived  at  by  considering  the  clause 
as  to  the  payment  of  the  4500i  to  override  the  whole  of 
the  agreement;  but  I  see  no  reason  for  this  construction. 
It  may  well  be  that  the  latter  part, — "  It  is  hereby  de- 
clared that  the  said  sum  of  ioOOL  is  to  be  the  purchase- 
money  for  the  said  lands  so  to  be  taken  by  the  said  Com- 
pany as  aforesaid  for  the  formation  of  their  railway,  not 
exceeding  eight  acres,  according  to  such  deviated  line  as 
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aforesaid,  across  ihe  property  of  the  said  P.  B.  Webb  de- 
scribed in  the  said  plan,  and  for  the  consequential  damage 
to  such  property;"' — ^it  may  well  be,  that  that  should  be 
construed  as  independent:  that  clause  then  contains  a 
complete  agreement  to  pay  45002.  for  the  purchase  of  land 
and  consequential  damage;  and  the  part  of  the  clause  re- 
lied on,  then  becomes  merely  an  agreement  to  pay  the 
stipulated  sum  before  entering.  Having  regard  to  the 
other  clauses  of  the  agreement,  and  to  the  provision  as  to 
costs,  I  am  of  opinion  that  this  is  the  sound  construction 
of  the  agreement,  and  that  the  Defendants'  first  point 
cannot  be  maintained. 
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It  is  then  said,  the  45002.  was  for  both  land  and  conse- 
quential damage;  and  that  the  Court  will  not  enforce  the 
agreement,  because  no  distinct  price  is  fixed  for  the  land* 
But  this  is  not  a  case  for  compensation  under  the  Act  of 
Parliament,  where  compensation  is  a  separate  and  distinct 
subject  matter.  It  is  merely  an  agreement  by  the  Plain- 
tiff to  accept  a  certain  sum  in  full  for  the  purchase,  and 
for  all  damage  which  he  will  sustain  by  the  use  which  the 
Company  are  about  to  make  of  the  land;  and  surely  it 
cannot  be  maintained,  that  the  Company  are  to  be  dis- 
charged of  the  contract,  because  they  are  unable  to  use  the 
land  for  the  purpose  which  they  contemplated.  The  sub- 
stance of  the  agreement  is  the  purchase  of  the  land.  The 
damage  to  be  done  is  an  incident  of  the  purchase ;  and  I 
cannot  hold  that  the  substance  of  the  agreement  is  defeat- 
ed as  to  the  vendor,  because  the  incident  fiuls  by  the  de- 
fault of  the  purchaser. 


The  third  point  raised  was,  that  the  Company  could  not 
now  take  the  land: — ^but  I  expressed  a  strong  inclination 
of  opinion  upon  this  point  during  the  argument,  and  I  see 
no  reason  to  change  that  opinion.  The  argument  was 
founded  on  the  Company's  Act,  which  enacts,  that  at  the 
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expiration  of  five  years  from  the  passing  thereof,  the  powers 
given  to  the  Company  by  that  Act,  or  by  the  general  Acts, 
shall  cease  to  be  exercised,  except  as  to  so  much  of  the 
railway  as  shall  then  have  been  completed  (a).  This  clause 
merely  takes  away  the  powers  granted  to  the  Company, 
and  does  not,  as  I  conceive,  affect  their  obligationa  It  was 
argued,  that  one  of  their  powers  was  to  take  the  lands, 
and  that  this  power  is  gone;  but  the  answer  to  this  aigu- 
raent  is,  that  they  have  actually  taken  the  land  by  the 
contract,  by  which  they  have  become,  in  equity,  the  own- 
ers of  it;  that  they  have  a  right  in  the  land,  and  not 
merely  a  power  to  take  it,  and  that  the  Act  does  not  take 
away  the  right  A  different  construction  would  put  an 
end  to  all  the  contracts  of  all  the  Railway  Companies 
throughout  the  kingdom  which  have  not  yet  been  com- 
pleted, in  all  cases  where  the  time  limited  by  their  Acts 
has  expired. 


With  respect  to  the  fourth  point,  the  case  of  hardship: 
— ^I  see  no  ground  whatever  on  which  I  can  refuse  to  inter- 
fere. The  Company  entered  into  this  contract  with  their 
eyes  open.  They  have  had  the  benefit  of  the  contract  in 
the  withdrawal  of  the  opposition  to  the  bill.  There  is 
nothing  whatever  to  shew  that  the  agreement  was  not  ori- 
ginally a  perfectly  fair  one;  and  if  I  refused  a  decree  upon 
the  ground  of  the  subsequent  inability  of  the  Defendants 
to  complete  their  railway,  I  must  refuse  it  in  all  cases  in 
which  a  purchaser  finds  that  he  cannot  effect  the  purpose 
for  which  he  entered  into  the  contract 


MintUe,  Dbclaxb  that  the  agreement  of  the  23rd  of  July,  1S45,  was  not  con- 
ditional,  upon  the  lands  therein  mentioned  being  taken  for  the  pur- 
poses of  the  said  railway,  but  that,  according  to  the  true  construction 
of  the  said  agreement,  Crowley,  Barnes^  and  Laurie  thereby  agreed 


(a)  9  &  10  Vict.  c.  Ixxxiii.  Local  and  Personal. 
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abflolutely  to  become  the  purchaMn  of  the  said  land,  and  to  gire  the  I851. 

mim  of  4500/.  for  the  same,  and  for  all  damage  occadoned  to  the  pro-  "^    v     -^ 

pertf  of  the  Plaintiff  in  consquence  of  the  same  being  taken  for  the  Wkbb 

purposes  of  the  then  intended  railway.  And  Declare,  that,  hy  virtue  of  Thi  Dibjw^v 

the  indenture  of  the  5th  of  April,  1847,  the  Company  are  bound  by  the  Lovdoh  avb 

said  agreement  of  the  2Srd  of  July,  1845,  and  that  the  Plaintiff  is  en-  ^^^^^^o 

titled  to  haye  the  said  agreement  specifically  performed.   Reference  as  

to  the  title  to  the  lands  lying  within  the  limits  of  deviation.  MinuU, 


T 


TRAVIS  V.  MILNE  ^2^1^ 

MILNE  V.  MILNE.  ^^26«A. 

May  29th. 
HE  first  suit  arose  out  of  the  claims  of  the  children  and  A  gift  and  de- 
legatees  o{  Benjamin  Travis  against  his  surviving  partners  the  partners 
and  his  executors;  and  the  second  suit  was  brought  to  en-  llJiu^^f^hig 
force  the  claims  of  his  surviving  partners  against  his  exe-  JJJff*'*^' 5" 

cutors.  fects,  to  trus- 

tees,  upon 
tmst^  to  lay 

Benjamin  Travis  was,  at  the  time  of  his  decease,  a  part-  two-S^*^ 

ner  in  the  firm  of  Milne,  Travis,  and  Milne,  who  carried  on  thereof  upon 

the  business  of  cotton  spinning  at  certain  cotton  factories  personal  seen- 

and  works,  at  Shaw,  in  the  county  of  Lancaster.   The  firm  transfer  Oie 

consisted  of  James  MUne  of  Cheetham  Hill,  Joshua  Milne,  J**"?*  "^^  ■^• 

'  Mow  it  tore- 

James  Milne  of  Ueyside,  and  Benjamin  Travis.    The  busi-  niain  in  the 

ness  was  not  carried  on  under  any  written  articles  of  part-  wMchhe  was 

nership;  but  the  property  and  profits  of  the  firm  were  con-  J^^^j^ 

the  names  of 
his  trustees^ 
and  alter,  TaTy,  diange,  and  transpose  the  same  as  they  should  think  fit,  and  stand  possess- 
ed of  the  same,  upon  trusty  fbr  the  two  sons  of  the  testator,  with  certain  powers  of  advance- 
ment out  of  their  respective  shares : — HM,  to  authorise  Uie  executors  to  continue  the  mo- 
nies of  the  testator  in  the  trade,  but  not  to  trade  with  the  monies  by  becoming  partners  in 
the  firm. 

The  surviving  partners  of  a  testator  dealing  with  the  property  of  the  testator,  with  the 
knowledge  that  it  belongs  to  his  estate,  are  bound  to  inquire  into  the  trusts  on  which  it  is 
held,  and  are  liable  as  if  they  bad  actual  notice  of  those  trusts. 

A  suit  by  parties  beneficially  interested  in  the  estate  of  a  deceased  partner  cannot  be 
maintained  against  both  his  executors  and  surviving  partners,  in  the  absMioe  of  special  cir- 
eumstances;  but  collusion  is  not  the  only  ground  for  such  a  suit;  and  it  may  be  maintained 
where  the  relation  between  the  executors  and  surviving  partners  is  such  as  to  present  a  sub- 
stantial impediment  to  the  prosecution  by  the  executors  of  the  rights  of  the  parties  inter- 
ested in  the  estate  as  against  such  partners. 
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sidered  and  treated  as  divided  into  sixty  shares,  of  which 
twenty-eight  belonged  to  James  Milne  of  Cheetham  HiU, 
fourteen  to  Joshua  MUne,  ten  to  James  Milne  of  Heyside, 
and  eight  to  Benjamin  Travis.  The  business  was  carried 
on  by  all  the  partners  until  the  death  of  Benjamin  Travis, 
on  the  10th  of  September,  1844.  Benjamin  Travis,  by  his 
will,  dated  the  19th  of  February,  1844,  gave,  devised,  and 
bequeathed  all  and  singular  his  freehold  and  leasehold 
property,  estate,  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever  the  same  might  be,  and 
whether  the  same  might  be  property  absolutely  vested  in 
him,  or  in  him  as  a  co-partner  jointly  or  along  with  others, 
unto  Edward  Evans,  Joshua  Cheetham,  Abraham  Crompton 
the  younger,  and  his  (the  testator's)  wife  Eliza  Travis, 
upon  trust,  to  stand  possessed  of  and  interested  in  his  said 
property,  estate,  and  effects,  in  trust,  to  lay  out  and  invest 
two  equal  third  parts  thereof  upon  real  or  good  personal 
securities,  or  to  transfer  the  same  and  allow  it  to  remain 
in  the  concern  of  which  he  was  one  of  the  co-partners,  in 
the  names  of  them  his  said  trustees  or  the  trustees  for  the 
time  being  of  his  will,  and  to  alter,  vary,  change,  and  trans- 
pose the  same  as  and  when  they  should  think  fit,  and  to 
stand  possessed  of  and  interested  in  the  said  two  equal  third 
parts  or  shares  of  and  in  the  said  trust  property,  fiinds, 
stocks,  and  securities,  in  trust,  to  apply  so  much  of  the 
interest,  dividends,  and  other  annual  proceeds  thereof,  as 
they  might  deem  proper,  in  clothing,  maintaining,  educat- 
ing, and  bringing  up  to  some  trade  or  profession  his  (the 
testator's)  two  sons  Charles  and  Joseph;  and  the  testator 
directed  that  one  moiety  of  the  said  two  third  parts  of  the 
said  property,  trust  funds,  stocks,  and  securities  should  be 
transferred  to  his  son  Joseph  on  his  attaining  twenty-one, 
(with  a  gift  over  to  Charles  in  case  of  Joseph's  death  under 
that  age  without  issue) ;  and  he  directed  that  the  other 
moiety  of  the  said  two  third  parts  should  be  transferred 
to  his  son  Charles  on  his  attaining  twenty-one ;  with  a 
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similar  gift  over  to  Joseph  in  case  of  the  death  of  Charles 
under  that  age  without  issue;  and  a  gift  over  of  the  two* 
third  parts,  in  the  case  of  the  death  of  hoth  the  sons  under 
age  and  without  issue;  with  the  power  of  advancing  a  sum 
not  exceeding  6002.  to  each  of  the  two  sons  out  of  their 
respective  third  parts.  And  the  testator  directed  the  re* 
maining  one-third  part  of  and  in  the  said  trust  property, 
funds,  stocks,  and  securities  to  be  transferred  to  his  wife 
Misa  TraviSy  immediately  after  his  deceai^e,  subject  never* 
theless  to  and  charged  with  the  payment  of  his  funeral  ex- 
penses and  debts,  except  the  expenses  which  might  be  in- 
curred in  proving  and  carrying  into  execution  the  trusts 
of  his  will;  and  the  testator  thereby  appointed  Edward 
Evans,  Joshua  Cheetharny  Abrahaan  CrompUm  the  younger, 
and  his  said  wife  Eliza,  joint  executors  and  executrix  of 
his  will 


1851. 


MiLNB. 


Upon  the  death  of  Benjamin  Travis,  his  widow  Eliza 
Travis  and  Edward  Evcms  proved  the  will;  and  it  was  af- 
terwards, but  not  until  November,  1847,  proved  by  Joshua 
Cheetham. 


In  February,  1846,  Eliza  Travis,  the  widow,  married 
Richard  Oreaves;  and  by  the  settlement  made  upon  that 
marriage  she  assigned  all  the  parts  or  shares  and  interest, 
as  well  vested  as  contingent,  of  and  in  the  freehold  and 
leasehold  property,  estate,  and  effects  bequeathed  to  her 
by  the  said  will,  unto  and  to  the  use  of  Edward  Evans, 
his  heirs,  executors,  administrators,  and  assigns,  in  trust 
to  pay  the  annual  produce  of  the  said  trust  premises  to  the 
said  Eliza  for  life,  for  her  separate  use;  and  after  her  de- 
cease, then  as  to  as  well  the  capital  as  the  future  annual  pro* 
duce  thereof,  in  trust  for  all  the  children  of  the  said  Eliza, 
whether  by  her  said  late  husband  or  by  her  then  intended 
husband,  as  she  should  by  deed  or  will  appoint;  and  in 
default  of  such  appointment,  in  trust  for  her  child  if  only 
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one,  or  children  if  more  than  one,  in  equal  shares;  and 
in  default  of  such  issue,  for  her  next  of  kin. 

After  the  death  of  Benjamin  Travis^  the  business  con- 
tinued to  be  carried  on  hj  the  sunriring  partners  (whe- 
ther or  not  in  partnership  with  the  executors  oi  Benjamin 
Travis  or  any  of  them,  was  a  question  in  the  cause,)  until 
the  6th  of  July,  1847,  when  James  Milne  of  Heyside  died. 
He,  by  his  will,  appointed  his  widow  Sarah  MUne  and  se- 
veral other  persons  to  be  his  executors;  and  upon  his 
death,  his  widow  Sarah  Milne,  who  alone  proved  his  will, 
succeeded  to  his  interest  in  the  trade,  and  became  a  part- 
ner in  the  concern  in  his  stead.  The  business  was  then 
carried  on  by  James  Milne  of  Cfheetham  Hill,  JoAua  Milne, 
and  Sarah  Milne  (whether  in  partnership  with  the  exe- 
cutors of  Benjamin  Travis  was,  as  before,  a  question),  until 
October,  1849,  when  the  mills  were  stopped. 

The  bill  in  the  first  cause  was  filed  in  February,  1850, 
by  the  infant  children  of  Benjamin  Travis  against  James 
Milne  and  Joshua  Milne,  two  of  the  surviving  partners, 
and  Sarah  MUne,  the  representative  of  the  other  partner, 
and  against  Eliza  Oreaves  the  executrix  and  Richard 
Oreaves  her  husband,  Edward  Evans  and  Joshua  Cheet- 
ham  the  executors  of  Benjamin  Travis,  and  against  other 
parties  interested  under  his  will  and  under  the  settlement 
made  upon  the  marriage  of  Mr.  and  Mrs.  Oreaves.  The 
bill,  in  addition  to  the  foregoing  facts,  stated,  that  the  De- 
fendants, James  MUne  of  Gheetham  Hill,  and  Joshua 
Milne,  and  James  MUne  of  Heyside,  after  continuing  the 
business  from  the  death  of  Benjamin  Travis,  during  the 
remainder  of  the  year  1844,  with  the  privity  of  the  De- 
fendants, Eliza  Oreaves,  Edward  Evans,  and  Joshua  Gheet- 
ham, as  such  executrix  and  executors  of  Benjamin  Travis, 
early  in  January,  1845,  caused  an  account  to  be  taken  of 
the  debts  and  assets  of  the  partnership,  and  ascertained 
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therefrom  the  clear  value  of  the  property  and  effects  of 
the  partnership,  and  the  amount  and  value  of  the  share 
and  interest  of  each  partner  therein ;  and  that  the  share 
and  interest  of  Benjamin  Travis  in  the  said  property  and 
effects  was  then  ascertained  to  amount  to  the  principal 
sum  of  5122/.  16s.  4d,y  and  was  entered  and  stood  in  the 
books  of  the  partnership  under  the  date  of  the  6th  of  Ja- 
nuary, 1845,  at  that  sum;  and  the  bill  stated  that  the  De- 
fendants Eliza  Oreaves,  Edwa/rd  Evans,  and  Joshua  Cheet- 
ham  did  not  realise  the  testator's  said  share  and  interest 
in  the  partnership,  but  were  induced  by  the  representations 
of  Jam^s  MUne  of  Gheetham  Hill,  and  Joshua  Milne,  and 
Jam£S  MUne  of  Heyside,  to  leave  the  said  trust  monies  in 
the  business,  and  to  trade  therewith  in  partnership  with 
them.  The  bill  prayed  that  an  account  might  be  taken  of 
all  the  dealings  and  transactions  of  the  partnership  of 
MUne,  Travis,  and  MUne,  from  the  commencement  thereof, 
up  to  the  10th  of  September,  1844,  and  of  the  amount  and 
value  of  the  testator  Benjamin  Travis's  interest  therein  on 
that  day;  and  that  an  account  might  also  be  taken  of  the 
profits  of  the  business  since  the  10th  of  September,  1844, 
and  of  all  such  sums  of  money  as  had  been  paid  to  or  re- 
ceived by  Richard  Oreaves  and  Eliza  his  wife,  Edward 
Evans,  and  JoAua  Gheetham,  for  or  in  respect  of  the  said 
testator's  interest  in  the  partnership;  and  that  James 
Milne  of  Gheetham  HiU,  Joshua  MUne,  Sarah  MUne,  Rich- 
ard  Greaves  and  EUza  his  wife,  Edward  Evans,  and  Joshim 
Gheetham,  might  be  severally  decreed  to  pay  the  balance 
which  should  be  found  due  on  the  same  accounts;  or,  if  it 
should  appear  more  beneficial  to  the  Plaintiffs,  then  that 
the  Defendants  might  be  severally  charged  with  the  said 
sum  of  5122Z.  15«.  Ad,,  with  interest  thereon  from  the  1st 
of  January,  1845,  and  that  the  accounts  might  be  taken 
on  that  footing;  and  that  the  Plaintiffs  might  be  declared 
to  have  a  lien  on  the  existing  property  and  effects  of  the 
partnership,  to  the  amount  of  the  sum  which  should  be 
VOL.  IX.  L  II.  w. 
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1851.  found  due  from  the  Defendants  on  the  said  accounts;  and 
for  a  sale,  if  necessary,  of  the  said  property  and  effects ; 
and  that,  if  necessary,  an  account  might  be  taken  of  the  fu- 
neral and  testamentary  expenses  and  debts  of  the  testator, 
which  constituted  a  charge  on  the  said  third  share  of  the 
Defendant  Eliza  Oreaves;  and  if  it  should  appear  that  all 
such  expenses  and  debts  had  been  duly  paid,  then  that  the 
two-third  parts  of  the  said  testator's  share  and  interest  in 
the  said  partnership  business  and  effects  might  be  secured 
for  the  benefit  of  the  Plaintiffs,  and  the  persons  entitled 
thereto  imder  the  will  of  Benjamin  Titivis.  And  the  bill 
also  prayed  a  dissolution  of  the  partnership,  and  a  receiver. 

The  Defendants  James  MUne  of  Cheethatn  Hilly  and 
Joshua  MUne,  the  surviving  partners,  by  their  answers  in 
the  first  suit,  in  effect  represented  that  the  executors  of 
Benjamin  Travis^  and  the  Defendant  Richard  Oreaves  af- 
ter his  marriage,  took  Benjamin  Travis's  share  in  the  busi- 
ness, and  became  partners  therein.  They  stated,  that  the 
value  of  the  property  and  effects  of  the  partnership,  as  as- 
certained by  the  account  taken  in  January,  1845,  and 
which  they  alleged  to  have  been  one  of  the  usual  annual 
stock  takings,  did  not  represent  the  actual  value  of  such 
property  and  effects.  The  Defendant  Joshua  MUne  ad- 
mitted that  he  had  notice  of  Travis's  will,  but  the  Defend- 
ant James  Milne  denied  notice  of  it  until  November,  1849. 
The  Defendant  Sarah  MUne  (the  representative  of  the 
other  partner)  by  her  answer  made  the  same  case  as  the 
surviving  partners,  with  respect  to  the  partnership  with 
Travis's  executors.  The  Defendants  Oreaves  and  his  wife, 
and  Edward  Evans,  admitted  that  the  trust  monies  belong- 
ing to  the  testator's  estate  had  been  left  in  the  firm,  un- 
der the  impression  which  they  entertained,  that  they  were 
justified  in  so  doing  by  the  words  of  the  will ;  but  they  did 
not  admit  that  they  had  become  partners  in  the  firm  in 
respect  of  such  monies.    The  Defendant  Joshua  Cheetham 
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denied  the  partnership  as  to  himself,  and  relied  principally 
on  the  fact,  that  he  had  not  proved  the  will  until  recently, 
and  insisted,  that  he  ought  not  to  be  charged  in  respect  of 
the  acts  of  the  other  executors,  which  had  previously  taken 
place. 

The  Defendant  James  Milne  went  into  evidence  to 
prove  that  the  executors  of  Travis  became  partners  in  the 
concern;  and  that  the  51222. 15«.  M  was  not  the  true  value 
of  the  share  of  Benjamin  Travis. 

The  bill  in  the  second  suit  was  filed  by  James  Milne 
against  Joshua  Milne  (the  other  surviving  partner),  Sarah 
Milne  the  representative  of  James  Milne  of  Heyside,  and 
the  executors  of  Benjamin  Travis;  and  it  prayed  that  the 
partnership  of  Milne,  Travis,  and  MUne  might  be  decreed 
to  be  dissolved,  and  Edward  Evans,  Joshua  Cheetham, 
and  Eliza  Travis  might  be  declared  to  have  become  part- 
ners in  the  said  firm  on  the  death  of  Benjamin  Travis, 
and  to  have  since  continued  such  partners;  and  that  Sarah 
Milne,  on  the  death  of  James  Milne  of  Heyside,  might  be 
declared  also  to  have  become  a  partner,  and  to  have  con- 
tinued such  partner;  and  that  the  accounts  of  the  part- 
nership dealings  and  transactions,  from  the  12th  day  of 
January,  1843,  might  be  taken;  and  that  the  said  James 
Milne's  partners,  including  Edward  Evans,  Joshua  Cheet- 
ham, Richard  Oreaves  and  Eliza  his  wife,  and  Sarah 
Milne,  might  be  decreed  to  make  good  personally  such 
losses  as  might  properly  fall  to  them  respectively  as  such 
partners;  and  that  the  affairs  of  the  partnership  might  be 
wound  up  under  the  direction  of  the  Court;  and  for  a  re- 
ceiver. 


1851. 
Travis 

MiLNB. 

MiLNB 

V. 
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Siaiement. 


The  causes  were  argued  separately.  The  Plaintiffs  in 
the  first  suit,  at  the  hearing,  asked  no  account  of  the  pro- 
fits of  the  trade  subsequently  to  the  death  of  Benjamin 
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TraviSf  but  desired  payment  of  his  share,  with  interest  at 
51.  per  cent.;  and  they  insisted,  that  the  5122^  15«.  4i. 
ought  to  be  taken  to  be  the  value  of  such  share. 


The  Solicitor-Oeneral  and  Mr.  0«6ome  for  the  Plaintiffs, 
the  sons  of  the  testator  Benjamin  Travis, 


Mr.  Rolt  and  Mr.  Letvin  for  James  MUne,  the  surviving 
partner,  a  Defendant  in  the  first  cause,  and  the  Plaintiff 
in  the  second  cause. 

Mr.  Ba>con  and  Mr.  Smyfke  for  Joskua  MUne,  and  Sarah 
MUne  the  executrix  of  James  Milne  of  Heyside^  Defend- 
ants in  both  suits. 

Mr.  Matins  and  Mr.  Elmsley  for  Edvxird  Evans  and  Ri- 
chard Greaves  and  Eliza  his  wife;  and  Mr.  Piggott  for 
Joshua  Cheethamy — Edward  Evans,  Joshua  Cfheethamy  and 
Eliza  OreaveSy  being  the  executors  and  executrix  of  Ben- 
jamin TraviSy  and  Defendants  in  both  suits. 


The  following  authorities  were  cited : — On  the  frame  of 
the  bill,  in  which  the  executors  and  debtors  to  the  estate 
were  made  Defendants  in  the  same  suit:  Newlandv,  Cham- 
pion (a),  where  the  case  of  partnership  was  distinguished, 
though  collusion  was  the  ground  upon  which  such  a  suit 
was  said  to  be  alone  sustainable,  except  in  the  case  of  part- 
nership; Law  V.  Law  (6),  Oedge  v.  Traill  (c),  where  the  cir- 
cumstances, though  not  charged  as  collusion,  were  held  to 
be  substantially  so;  Bowsher  v.  Watkins  (d).  Holland  v. 
Prior  (e),  the  case  of  the  existing  executor  and  the  repre- 


(a)  1  Ves.  105. 

(6)  2  CoU.  41. 

(c)  1  Buss.  &  My.  281,  n. 


(d)  1  Rufls.  &  My.  277. 

(e)  1  My  &  K.  237. 
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sentative  of  the  deceased  executor.  On  the  liability  of  the 
partners  to  the  Plaintiffs  in  the  first  suit,  the  cestui  que 
trusts  under  the  will  of  Benjamin  Travis,  in  respect  of  his 
estate  left  in  their  hands :  Smith  v.  Jameson  (a)  and  Wilson 
v.  Moore  (6).  On  the  liability  of  the  executors,  and  on  their 
rights  as  against  the  Defendant  Misa  Oreaves,  as  a  cestui 
que  trust,  to  be  indemnified  so  far  as  her  share  would  ex- 
tend: Booth  Y.  Booth  (c).  On  the  liability  of  the  Defend- 
ant Joshva  Cheetham,  who  had  not  proved  the  will  until 
1847,  and  long  after  the  breach  of  trust  (if  any)  had  taken 
place:  UrchY.  Walker  (d).  And  on  the  mode  of  dealing  with 
and  ascertaining  the  value  of  the  testator's  share  in  the 
partnership:  Cook  v.  CoUingridge  (e)  and  Wedderbum  v. 
Wedderburfi  (f). 


1851. 


Arffumaii, 


ViCB  Chancellor  (after  stating  the  case  upon  the 
pleadings  and  evidence) : — 

Upon  the  case  being  opened  on  the  part  of  the  Plain- 
tiffs in  the  first  suit,  it  was  anticipated  that  the  frame  of 
the  suit  would  be  objected  to  by  the  Defendants,  upon  the 
ground  of  the  surviving  partners  having  been  joined  with 
the  personal  representatives  of  Benjamin  Travis  as  Defend- 
ants to  the  bill ;  and  the  cases  on  the  subject  of  suits  by  par- 
ties beneficially  interested  in  the  estate  of  a  deceased  part- 
ner against  his  executors  and  surviving  partners  were  refer- 
red to;  but  this  objection  was  not  insisted  upon  by  any  of 
the  Defendants,  and  it  is  unnecessary,  therefore,  further  to 
consider  the  point.  It  may  be  useful,  however,  to  observe, 
that,  upon  an  examination  of  the  authorities,  I  believe  it 


Judgment. 


(a)  5  T.  R  601. 
(6)  1  My.  &  K  127. 

(c)  1  Beav.  125. 

(d)  3  My.  &  Cr.  702. 


(e)  Jac  607. 

(/)  2  Keen,  722;  S.  C,  4  My. 
&  Cr.  41. 
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will  be  found  that  there  is  no  instance  of  such  a  suit  being 
maintained  in  the  absence  of  special  circumstances,  and 
that  collusion  is  clearly  not  the  only  ground  on  wliich 
such  a  bill  can  be  supported.  The  cases,  I  think,  may 
fairly  be  considered  to  go  to  this  extent, — ^that  such  a  bill 
may  be  supported  in  all  cases  where  the  relation  between 
the  executors  and  the  surviving  partners  is  such  as  to  pre- 
sent a  substantial  impediment  to  the  prosecution  by  the 
executors  of  the  rights  of  the  parties  interested  in  the  es- 
tate against  the  surviving  partners.  In  the  present  case  I 
entertain  no  doubt  that  the  special  circumstances  are 
sufficient  to  maintain  the  bill. 


The  suit  then  being  properly  framed,  the  question  first 
to  be  considered  is,  what  is  the  true  construction  of  the 
testator's  will, — whether  he  has  or  has  not  by  his  will 
authorised  his  executors  to  concur  with  his  surviving  part- 
ners in  carrying  on  the  trade, — ^for  this,  I  think,  at  least 
is  clear,  that  if  the  executors  were  by  the  will  authorised 
to  carry  on  the  trade,  I  cannot,  in  the  state  of  the  evidence, 
arrive  at  the  conclusion,  that  they  determined  not  to  do  so, 
and  found  a  decree  against  the  surviving  partners  upon 
that  conclusion. 


Now  the  testator  has  by  his  will  given,  devised,  and  be- 
queathed to  his  trustees,  all  and  singular  his  freehold  and 
leasehold  property,  estate,  and  effects,  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever  the  same 
might  be,  and  whether  the  same  might  be  property  abso- 
lutely vested  in  him,  or  in  him  as  copartner  jointly  or  along 
with  others,  upon  trust,  to  stand  possessed  of  and  interested 
in  his  said  property,  estate,  and  effects, — that  is,  all  his 
property,  whether  absolutely  vested  in  him,  or  vested  in 
him  as  a  copartner  jointly  or  along  with  others, — in  trust, 
to  lay  out  and  invest  two  equal  third  parts  thereof  upon 
real  or  good  personal  securities,  or  to  transfer  the  same 
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and  allow  it  to  remain  in  the  concern  of  which  he  was 
one  of  the  copartners,  in  the  names  of  his  said  trustees, 
or  the  trustees  for  the  time  being  of  his  will,  and  al- 
ter, vaiy,  change,  and  transpose  the  same,  as  and  when 
they  should  think  fit     It  is  from  this  clause  we  have  first 
to  collect  the  intention  of  the  testator:  and  it  is  to  be  re- 
marked upon  it,  that  two-thirds  of  the  property  only  are 
embraced  in  the  trust;  and  that  the  trust  to  invest  upon 
"  real  or  good  personal  securities,"  coupled  with  the  power 
to  vary,  would  extend  to  authorise  the  investment  of  the 
whole  of  the  two-thirds  upon  those  securities;  and  that  it 
is  not  easy  to  see  how  the  testator  could  contemplate  the 
trade  being  carried  on  with  two-thirds  of  the  capital  which 
he  had  in  it,  or  being  carried  on  at  all  on  account  of  the 
estate,  if  the  trustees  were  to  have  power  to  take  out  the 
two-thirds,  whenever  they  thought  fit  to  do  so.     It  is  to  be 
remarked  also,  that  the  words  "  allow  it  to  remain  in  the 
concern,''  seem  to  point  more  to  a  continuing  fund  than 
to  a  fund  embarked  in  trade,  and  subject  to  all  its  contin- 
gencie&    The  provision  for  the  transfer  being  in  the  name 
of  the  trustees,  was  relied  on  in  support  of  the  argument, 
that  power  was  meant  to  be  given  to  continue  the  trade; 
but  I  do  not  think  much  reliance  can  be  placed  upon  it, 
for  it  would  equally  apply  to  the  fund,  whether  considered 
as  a  debt  or  as  a  trade  capital,  and  perhaps  would  apply 
to  it  more  strictly  in  the  former  sense  than  in  the  latter; 
and  besides,  the  sense  in  which  the  testator  has  used  the 
word  "  transfer"  in  other  parts  of  the  will,  and  the  appli- 
cation which  he  has,  I  think,  made  of  the  words  ''in  the 
names  of  my  trustees,"  both  of  the  fund  to  be  invested  and 
of  the  fund  to  be  transferred,  seem  to  me  to  prevent  any  pe- 
culiar meaning  being  attached  to  this  provision.     Some 
reliance  was  also  placed  in  support  of  the  same  aigument, 
upon  the  fact  of  its  having  been  usual  to  allow  the  execu- 
tors of  deceased  partners  to  become  partners  in  the  trade ; 
but  I  think  it  would  be  going  much  too  far  to  hold,  that 
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this  would  be  sufficient  to  warrant  the  Court  in  attaching 
a  conventional  meaning  to  the  words  of  this  clause  in  the 
will.  Upon  this  point  of  the  will,  therefore,  I  think  there 
was  not  enough  to  authorise  the  trustees  in  continuing  the 
trade;  and  I  think  the  rest  of  the  will  confirms  that  view; 
for  the  trust  of  the  remaining  third,  and  the  chaige  of  the 
debts  upon  it,  shews  that  the  testator  contemplated  the 
whole  of  his  property  as  a  fund  immediately  available; 
and  the  power  to  apply  600/.  for  the  advancement  of  each 
of  the  children  out  of  the  capital  of  their  shares,  shews 
that  the  whole  of  the  two-thirds  were  considered  by  him 
as  a  fund  to  which  the  trustees  could  at  once  resort 
Upon  the  whole,  therefore,  I  am  of  opinion,  that  this  will 
did  not  authorise  the  executors  and  trustees  to  continue 
the  testator's  trade. 


This  being  the  construction  of  the  will,  I  have  next  to 
consider  the  consequences  of  that  construction :  and  I  will 
first  consider  them  as  between  the  Plaintiffs  and  the  sur- 
viving partners ;  and  I  think  that  the  surviving  partners, 
dealing  with  the  property  of  the  testator  with  knowledge 
that  it  belonged  to  his  estate,  were  bound  to  inquire  into 
the  trusts  on  which  it  was  held,  and  must  all  be  liable  as 
if  they  had  had  actual  notice  of  those  trusts,  although 
actual  notice  is  proved  against  one  of  them  only. 


I  proceed,  therefore,  next  to  consider  the  extent  of  the 
liability  of  the  surviving  partners.  The  Plaintiffs  have 
contended,  that  the  testator's  share  ought  to  be  taken  at 
51222.  15&  4(i,  the  amount  of  the  valuation  in  January, 
1845;  and  that  the  charge  of  debts  on  the  widow's  third 
gives  them  a  right  to  call  for  the  whole,  and  not  for  two- 
thirds  only  of  the  share.  The  Defendants,  on  the  other 
hand,  have  gone  into  evidence  to  shew  that  the  5122/L15d.4<2. 
exceeded  the  value  of  the  share;  and  they  rely  upon  their 
equity  against  the  widow  to  protect  them  to  the  extent 
of  her  third. 


Travis 
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With  respect  to  the  Plaintiffs'  claim  to  have  the  testa-  i85i. 
tor's  share  taken  at  5122/.  158. 4c{.,  I  think  the  Defendants 
have  sufficiently  proved  that  the  account  of  January,  1 845, 
was  one  of  the  usual  annual  stock-takings;  and  it  is  not,  munb 
I  think,  to  be^  assumed  that  such  stock-takings  truly  re-  ^' 

present  the  value  and  amount  of  the  interests  of  the  seve-         

ral  partners  in  the  concern.    They  may  or  may  not  do  so      •^~^^"»^- 
according  to  the  purposes  for  which  and  the  mode  in  which  Jig^^  ^^ 
they  are  made  up.     If  the  object  of  the  stock-taking  be  ^?^^ 
merely  to  ascertain  the  profit  or  loss  of  the  year,  the  cor-  by  a  partner- 
rectness  of  the  value  set  upon  the  several  items,  and  of  the  pr^ilto  tiiT 
allowance  made  for  the  several  liabilities,  is  of  infinitely  ^J^*!^/^* 
less  importance  than  where  the  object  is  to  ascertain  the  nen  in  the 
exact  value  of  the  partner's  share.     In  the  former  case,  may/ or  may 
any  error  in  the  estimate  would  be  set  right  in  the  final  JStdf^'to^e 
division.     In  the  latter,  there  would  be  no  opportuiuty  of  purposes  for 

which,  and 
correcting  it     The  Plaintiffs  in  this  suit  have  given  no  the  mode  in 

evidence  as  to  the  purposes  for  which,  or  the  mode  in  which  ^^  '^p, 
the  stock-staking  of  1845,  on  which  they  rely,  was  made 
up;  but  the  Defendants,  on  the  other  hand,  have  proved 
that  it  was  made  for  the  purpose  of  ascertaining  the  profit 
or  loss  of  the  year,  and  have  proved,  in  addition,  several 
facts,  firom  which  it  is  clear  it  may  not  have  been  a  cor- 
rect criterion  of  the  value.  I  am  of  opinion,  therefore, 
that  the  Plaintiffs  are  not  entitled  to  have  the  value  of 
Benjamin  Travis  8  share  in  the  partnerhip  taken  at  51222b 
]  5«.  4c2.  It  was  attempted  to  support  this  part  of  the  Plain- 
tiffs' case  upon  the  authority  of  Cook  v.  CoUingridge  (a), 
and  Wedderbum  v.  Wedderbum  (6),  in  which  it  was  said, 
that  there  were  valuations;  but  the  Court  did  not  act 
upon  the  valuation  in  either  of  these  cases,  and  they  do 
not  therefore  assist  the  Plaintiffs'  argument  upon  this 
point. 

With  respect  to  the  Plaintiffs'  claim  to  charge  the  sur- 
(a)  Jac  607.  (6)  2  Keen,  722;  S,  €,,  4  My.  &  Or.  41. 
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yiying  partners  with  the  value  of  the  whole,  and  not  of 
two-thirds  ot  Benjamin  Travis's  share,  I  think  the  ques- 
tion is  not  ripe  for  decision ;  for  the  Plaintiffs  have  nei- 
ther alleged  nor  proved,  that  any  of  the  testator's  debts, 
or  of  the  other  chaiges  upon  the  third,  are  remaining  un- 
paid; and  if  they  have  been  in  fact  paid,  the  Plaintiffs 
can  have  no  claim  in  respect  of  that  third;  and  the  right 
in  respect  of  it  depends  upon  the  equities  between  the 
surviving  partners  and  the  Defendants,  Oreaves  and  his 
wife. 


These  were,  I  think,  all  the  points  of  the  case  as  be- 
tween the  Plaintiffs  and  the  surviving  partners,  with  the 
exception  of  a  point  raised  as  to  a  lien  on  the  remaining 
partnership  property,  which  I  think  must  also  remain  for 
future  consideration.  As  between  the  Plaintiffs  and  the 
executors,  the  considerations  which  apply  to  the  case  are 
in  some  respects  different.  The  executors  have  all  ad- 
mitted the  testator's  interest  in  the  concern,  and  they 
must  be  responsible  to  the  Plaintiffs  in  respect  of  that  in- 
terest, unless  they  have  in  some  manner  discharged  them- 
selves from  the  liability.  None  of  them  have  in  this  suit 
gone  into  any  evidence  for  that  purpose;  but  it  was  con- 
tended, on  the  part  ot  Evans,  and  Greaves  and  his  wife,  who 
have  joined  in  their  defence,  that  the  will  authorised  them 
to  leave  the  monies  in  the  trade;  and  that  the  passage 
read  by  the  Plaintiffs  from  their  answer  (a)  proved,  that 
they  had  done  only  what  they  were  authorised  to  do,  and 
that  the  Plaintiffs  in  this  suit  could  therefore  have  no  re- 
lief against  them.  And  on  the  part  of  the  Defendant  Chest- 
ham,  who  severed  in  his  defence,  the  same  point  was  in- 
sisted upon;  and  it  was  further  insisted,  that,  not  having 
proved  the  will  till  1847,  and  not  having  been  called  upon 
to  act  till  1849,  when  the  concern  was  on  the  point  of 


(a)  Infra,  p.  165. 
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being  stopped,  be  was  no  party  even  to  leaving  tbe  money 
in  the  trade,  and  therefore  cannot  be  held  liable  to  the 
Plaintiffs  in  this  suit 

I  agree  with  the  argument  on  the  part  of  the  executors, 
that  they  were  authorised  to  leave  the  monies  in  the 
trade;  but  I  am  of  opinion,  as  above  stated,  that  they 
were  not  authorised  to  trade  with  the  monies.  The  liabi- 
lity of  these  parties  to  the  Plaintiffs  in  this  suit  depends, 
therefore,  not  upon  whether  the  monies  were  in  fact  left 
in  the  trade,  but  upon  the  circumstances  under  which 
they  were  employed  in  it;  and  referring  to  the  passage 
read  from  the  answer  of  Evans  and  of  Qreaves  and  his 
wife,  I  find  that  after  admitting  that  the  monies  were  left 
in  the  trade,  and  that  the  trade  was  continued  by  the  sur- 
viving partners,  it  states  merely  ^'  that  no  written  or  other 
agreement  or  arrangement  in  reference  to  the  business,  or 
any  articles  of  partnership,  were  ever  made  or  entered 
into  between  them  and  the  surviving  partners;  and  that 
they  took  no  part  in  the  conduct  or  management  of  the 
business,  and  did  not  interfere  therewith,  or  intend  to 
embark  therein,  further  or  otherwise  than  as  authorised 
by  the  will,  and  as  appeared  to  them  necessary  for  the  due 
protection  of  the  testator's  share  and  interest  in  the  capi- 
tal  thereof"  But  the  Defendants  do  not  state  that  they 
did  not  take  to  the  share  of  their  testator,  without  coming 
to  any  actual  agreement  or  arrangement  with  the  surviv- 
ing partners;  nor  do  they  state  to  what  extent  they  took 
part  in  or  interfered  in  the  business,  or  intended  to  em- 
bark in  it;  and  I  cannot  venture  upon  this  passage  in  the 
answer  to  hold,  that  these  Defendants  can,  without  fur- 
ther inquiry,  be  held  discharged  from  the  undoubted  lia- 
bility which  attached  upon  them  from  their  position  as 
executors  and  trustees. 


1851. 


[Ilis  UoNoUB  then  adverted  to  a  portion  of  the  corre- 
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Judgment 


spondence  before  the  bill  was  filed,  and  to  the  terms  of  the 
settlement  made  upon  the  marriage  of  the  Defendants, 
Greaves  and  his  wife,  as  leading  also  to  the  conclusion 
that  further  inquiry  was  necessary.] 

With  respect  to  the  further  point  urged  on  the  part  of 
the  Defendant  Cheethanij  I  think,  that,  having  proved  the 
will  in  1847,  it  became  his  duty  then  to  interfere  if  the  assets 
were  not  properly  invested,  and  that  he  cannot  justify  hav- 
ing taken  no  step  till  the  year  1849;  and  on  this  ground, 
and  on  the  ground  of  the  admission  in  his  answer,  that  he 
attended  meetinp  of  the  partners  in  July  and  December, 
1849,  and  with  respect  to  the  dissolution  of  the  partner- 
ship, I  think  there  must  be  further  inquiry  as  to  this  De- 
fendant also.  This  appears  to  me  to  be  the  result  of  the 
case,  so  far  as  the  first  suit  is  concerned. 


The  bill  in  the  second  suit  brings  forward  much  more 
distinctly  the  facts  Jn  relation  to  the  alleged  partnership 
between  the  executors  and  the  surviving  partners.  [His 
Honour  stated  the  facts  appearing  upon  the  pleadings  and 
in  the  evidence  in  the  second  suit,  with  reference  to  this 
part  of  the  case.] 


Although  the  Plaintiff  has  proved  in  the  suit  the  sig- 
nature by  Mrs.  Oreavea  of  the  stock-taking  and  memoran- 
dum, and  has  also  adduced  much  evidence  leading  to  the 
conclusion  of  a  partnership  having  been  formed  with  the 
executors,  I  think  that,  having  regard  to  the  interest 
which,  in  any  event,  the  executors  had  in  the  business, 
from  the  testator's  capital  being  in  fact  embarked  in  it, 
and  looking  to  the  statements  read  from  the  answers,  and 
to  the  position  of  Mrs.  Oreavea  as  a  married  woman,  the 
evidence  on  the  part  of  the  Plaintiff  in  the  second  suit  is 
not  such  as  would  warrant  me  in  declaring,  that  the  exe- 
cutors did  in  fact  become  partners  in  the  concern ;  but  I 
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think  the  case  is  abundantly  sufficient  for  further  inquiry 
upon  the  subject. 

DscLAUE,  that,  according  to  the  true  coiutraction  of  the  will  of 
the  testator  Benjamin  Travis,  his  executors  and  tmstees  were  not 
authorised  to  continue  and  carry  on  the  said  testator's  trade  or  busi- 
ness in  partnership  with  his  surviving  partners ;  and  therefore  declare 
that  the  Defendants  James  MUne  of  Cheetham  HiU,  and  Joehwx  Ifilne, 
and  the  Defendant  Sarah  MUne,  out  of  the  assets  of  the  said  JavMS 
MUne  of  Heyside,  are  liable  to  the  Plaintiffii  in  the  first  suit  for  two- 
third  parts  of  the  amount  and  value,  to  be  ascertained  as  hereinafter 
directed,  of  the  said  testator's  share  and  interest  in  the  partnership, 
in  so  fiir  as  the  same  may  not  have  been  accounted  for  and  paid  to 
the  said  executors  and  trustees,  or  any  of  them ;  but  these  declara- 
tions are  to  be  without  prejudice  to  any  question  as  to  the  mode  in 
which  any  payments  which  may  have  been  made  to  the  said  execu- 
tors and  trustees,  or  any  of  them,  in  respect  of  such  share  or  interest, 
ought  to  be  applied ;  and  the  Court  reserves  all  questions  as  to  the 
liability  of  the  said  executors  for  the  same  two-third  parts  or  shares 
of  the  said  amount  and  value,  and  interest  thereon ;  and  also  as  to 
the  said  liability  of  the  said  Jwmee  MUne  of  Chetsfham  HiU,  Joshua 
MUne,  and  Sarah  MUne,  to  the  said  Plaintiff  in  the  first  suit,  for  the 
remaining  one-third  part  of  the  said  amount  and  value,  and  interest 
thereon.    Befer  it  to  the  Master  to  take  the  accounts  of  the  partner- 
ship of  MUne,  Travis,  ds  MUne,  from  the  commencement  of  the  part- 
nership in  January,  1843,  down  to  the  time  of  the  death  ot  Benjamin 
Travis;  and  to  ascertain  and  state  what  was  the  amount  and  value 
of  the  testator  Benjamin  Traviis  share  and  interest  in  the  partner- 
ship at  the  time  of  his  decease ;  the  Master  to  make  such  valuation  of 
the  said  share  as  a  share  in  a  going  concern.    Refer  it  to  the  Master 
to  compute  interest  at  51.  per  cent  on  two-thirds  of  what  he  shall 
find  to  be  the  amount  and  value  of  the  said  share  and  interest,  and 
also  to  take  an  account  of  aU  sums  of  money  paid  to  the  executors 
and  trustees,  or  any  or  either  of  them,  in  respect  or  on  account  of 
such  share  and  interest,  and  to  state  when,  and  to  whom,  and  under 
what  circumstances  the  same  were  respectively  paid.    Befer  it  to 
the  Master  to  inquire  and  state,  whether  the  funeral  expenses  and 
debts  of  the  testator  Benjamin  Travis  have  been  paid,  and  if  so,  by 
whom  and  out  of  what  funds.     Dissolve  the  partnership  of  MUne, 
Travis,  d:  MUne,  and  appoint  a  receiver  of  the  partnership  property 
remaining  undisposed  of.     Direct  an  issue  to  try  whether  Joshua 
Cheetham,  Edward  Evans,  and  Richard  Greaves  and  Eliza  his  wife, 
or  any  or  either  and  which  of  them,  at  any  time  and  when,  became 
partners  or  a  partner  in  the  trade  or  business.    James  MUne  to  be 
Plaintiff  in  the  issue, — ^the  executors  Defendants.    Heserve  further 
directions  and  costs. 


1851. 


Minute, 
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,  ,     ,  LINCOLN  V,  WINDSOR. 

July  9th,       ^ 

The  rule  which   XHE  parties  beneficially  interested  in  several  leasehold 

dtoiv^bel^ '     messuages  and  tenements,  and  other  personal  estate,  under 

alio  a  tnwtee    ^  marriage  settlement,  filed  their  bill  against  Windsor  and 

and  a  party  to 

a  caoM,  to        Selby,  the  trustees  of  the  settlement,  for  an  account  of  the 

ooeUs!whert      trust  property,  including  accounts  both  of  the  proceeds  and 

aSt^lTlJ^y  ^^  income,  a  part  of  the  property  having  been  sold  un- 

of  tnuteefl,  of    der  powers  vested  in  the  trustees  for  the  payment  of  in- 
whlchhehim-  *  . 

Mlf  is  one,        cumbrances  upon  it. 
does  not  apply 
to  the  case  of 

faiS'alJS^  The  bill  charged,  that  the  Defendant  Selby  had,  at  dif- 

and  acting  as  ferent  times,  sent  to  the  Defendant  Windsor  some  accounts 

himself  and  relative  to  the  trust  property,  purporting  to  be  the  accounts 

^th^^^^  of  Messrs.  T.  A  0.  SOby,  solicitors,  with  the  trustees  of 

istration  of       the  settlement;  and  that  it  appeared  from  such  accounts, 

the  tnutestate  . 

out  of  Court,     that  various  sums  of  money  had  at  different  times  been  re- 

Suuement.  tained  by  the  Defendant  Sdbj/y  or  by  the  firm  of  T,  Jk  6. 
Sdby,  out  of  the  said  trust  property,  and  applied  in  satis- 
faction of  different  bills  of  costs,  claimed  to  be  due  from 
the  trustees  or  from  the  trust  estate  to  the  said  firm;  that 
the  Defendant  Sdby  was  one  of  the  two  partners  in  the 
.  said  firm  of  T.  Jk  0.  Selby;  that  various  other  bills  of  costs 

had  at  different  times,  since  the  date  of  the  settlement, 
been  retained  by  the  Defendants,  or  by  the  Defendant  Selby, 
or  retained  by  or  paid  to  the  firm  of  T.  <fe  0.  Sdby  out  of 
the  trust  property;  that  the  greater  part  of  the  different 
items  contained  in  the  said  several  bills  of  costs  had  been 
improperly  charged  by  the  trustees,  or  by  the  Defendant 
Oeorge  Selby ,  or  by  the  firm  of  T,  &  G.  Selby,  against  the 
trust  estate,  and  that  the  same  ought  to  be  disallowed. 

The  Defendants  by  their  answer  admitted,  that  the  ac- 
counts which  had  been  delivered  included  certain  items  of 
charge  for  Messrs.  T.  <b  0.  Selby' a  bills,  in  the  years  1832, 
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1834,  and  1835;  and  they  said,  that  the  first  of  such  bills, 
for  the  most  part,  related  to  the  payment  ofi^  of  mortgages, 
and  the  redemption  of  an  annuity  affecting  the  trust  pro- 
perty; and  a  large  proportion,  if  not  the  principal  part,  of 
the  charges  composing  such  items  were  payable  to  the  said 
Messrs.  T.  &  0.  Sdby  as  solicitors  for  the  mortgagees  of, 
and  incumbrancers  upon,  the  trust  property,  and  not  as 
solicitors  for  or  on  behalf  of  the  said  trust  estate,  although 
in  point  of  form  such  charges  were  not  made  out  by  Messrs. 
T.  Jk  0.  SeEby  in  their  character  of  solicitors  to  the  said 
mortgagees  and  incumbrancers;  and  they  admitted,  that 
the  Defendant  SeUby  had  been  a  partner  in  the  firm  of  T, 
A  0.  Sdby  until  some  time  in  1844. 


1851. 


RkfUment 


Mr.  HaUett  for  the  Plaintiffs  submitted,  that,  in  taking 
the  accounts,  the  Master  should  be  directed  to  disallow  all 
charges  for  costs  paid  out  of  the  trust  property  to  the  firm 
in  which  the  trustee  was  a  partner:  Moore  v.  Frowd(a). 
The  principle  which  prevented  a  trustee  from  making  a 
profit  of  his  office  was  clear:  New  ▼.  Jones (J>)',  and  it 
equally  applied  whether  the  trustee  was  acting  alone,  or 
in  partnership  with  another  solicitor:  Christophers  v. 
White  (c). 

The  Solicitor-Oeneral  and  Mr.  Metcalfe  for  the  Defend- 
ants relied  upon  the  case  of  Cradock  v.  Piper  (d),  in 
which  Lord  Cottenham  decided,  that  where  a  trustee  acts 
as  a  solicitor  for  other  parties  as  well  as  himself,  he  is  no 
longer  acting  purely  as  a  trustee ;  and  that  the  rule  as  to 
costs,  which  had  been  theretofore  laid  down,  did  not  apply 
to  such  a  case.  In  this  case,  the  firm  in  which  the  De- 
fendant Sdby  was  a  partner,  had  acted  as  solicitors  for  the 


Arffumeni, 


(a)  3  My.  &  Cr.  51. 
(6)  1  Mac.  &  G.  668>  n.;  S.  T., 
1  H.  &  T.  634^  n. 

VOL.  IX.  M 


(e)  10  Beav.  523. 
(d)  iMac.  &  G.  664;  S.a,l 
H.  &  T.  617. 

H.  w. 
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Defendant  Windfor,  the  other  trustee,  and  for  the  cestui 

que  trusts. 

Vicb-Chancelloe  : — 

The  Defendant  Selby,  one  of  the  trustees,  was  a  solici- 
tor, in  partnership  with  another,  and  the  firm  in  which  he 
was  partner  has  acted  as  solicitors  for  his  co-trustee  and 
for  the  cestui  que  trusts,  in  business  relating  to  the  trust 
estate.  The  firm  have  made  out  their  bills  of  costs  against 
the  estate.  The  question  is,  what  is  to  be  done  with  re- 
gard to  costs,  where  one  of  the  trustees  acts  as  solicitor 
for  himself  and  his  co-trustee  or  the  cestui  que  trusts,  in 
matters  relating  to  the  trust.  According  to  decisions  of 
Lord  Langdale  in  Christophers  v.  White  (a),  and  other 
cases,  if  a  solicitor  acts  either  for  himself  alone,  being  sole 
trustee,  or  for  himself  and  others  who  are  his  co-trustees, 
in  matters  relating  to  the  trust,  he  cannot  be  allowed  to 
charge  the  trust  estate  with  costs,  except  with  costs  out 
of  pocket  In  the  case  of  Cradock  v.  Piper  (6),  however, 
it  was  decided  by  Lord  Cottenham,  that  where  the  trustee 
happens  to  be  a  solicitor,  and  in  a  suit  relating  to  the 
trust  acts  as  a  solicitor  for  himself  and  his  co-trustees, 
appearing  jointly  for  himself  and  them,  he  shall  be  allow- 
ed the  full  costs  which  would  be  properly  chargeable  in 
such  a  case  by  a  stranger  to  the  trust;  the  rule  being  how- 
ever guarded,  by  providing  that  the  costs  are  not  to  be  in- 
creased  by  the  solicitor  being  one  of  those  parties.  Lord 
CoUenham  says  "  that  the  costs  of  the  parties  for  whom  the 
solicitor  appeared,  and  for  whom  he  had  a  right  to  appear, 
and  for  which  appearance,  according  to  the  rule  I  have 
laid  down,  he  had  a  right  to  recover  full  costs,  ought 
not  to  be  diminished  by  the  circumstance  of  his  being 
a  party  associated  with  them,  that  association  not  increas- 
ing the  costs  of  the  client."    This  establishes  a  distinction 


(a)  10  Beav.  623.        (b)  1  Mac.  &  G.  668 ;  S.  (7.,  1  H.  &  T.  617. 


CASES  IN  CHANCERY. 

between  the  case  of  costs  incurred  in  a  suit  and  the  case 
of  costs  incurred  in  the  administration  of  an  estate  with- 
out a  suit  The  general  principle  of  the  rule  disallowing 
professional  charges  by  a  trustee  was,  that  a  trustee  was 
not  permitted  to  profit  by  his  trust,  or  to  place  himself  in 
a  situation  in  which  he  might  be  tempted  to  deal  with  his 
trust  with  a  view  to  his  own  profit  If  a  solicitor,  being 
a  trustee,  be  brought  in  and  made  a  party  to  a  suit,  owing 
to  his  connection  with  the  trust,  and  the  costs  of  the  suit 
are  not  increased  by  any  conduct  of  his  own,  there  does 
not  appear  to  be  any  reason  why  he  should  not  be  allowed 
his  costs.  The  reason  of  the  general  rule  is  inapplicable 
to  the  case  of  a  suit  under  such  circumstances.  I  do  not, 
however,  think  that  this  extends  to  the  case  of  the  costs 
of  administration  out  of  Court.  I  think,  therefore,  that, 
upon  the  general  rule,  the  charges  in  the  bills  of  costs  of 
the  Messrs.  Setby,  in  respect  of  the  trust  estate,  cannot  be 
allowed,  except  in  so  far  as  they  may  be  chargeable  as  costs 
out  of  pocket 
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There  appear  to  be  some  cases  in  which  Messrs.  Selby 
acted  as  solicitors  in  respect  of  the  property  comprised  in 
the  trust,  not  only  for  the  trustees  but  also  for  the  mort- 
gagees. I  do  not  see  any  objection  to  allowing  the  bills 
of  costs  so  far  as  such  costs  are  properly  attributable  to  the 
mortgagees. 


m2 
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^^^  7^^  COLLETT  v.  MORRISON. 

If  upon  a  pro-  XHE  Plaintiff,  as  the  personal  representative  of  ^mma 

m^  fo/aTfo"  GcXlM  his  deceased  wife,  brought  his  bill  against  the  man- 

iniufMicc,  a  aging  director  of  the  Britannia  Life  Assurance  Company, 

policy  be  drawn  ^  ^«/v,  i*  <•  •  ».         «      .  « 

up  by  the  inia«  to  recover  999  J.  upon  a  policy  of  insurance  effected  with 

a^m^wUchT  *^**  Company  on  the  life  of  his  said  wife, 

differs  firom  the 

ag^raVand       I*  appeared,  that,  on  the  9th  of  September,  1844,  W.  J. 

rf^S^^**  -BicAarc&on  (who  also  was  a  Defendant  to  the  bill)  went 

aarored,  equity  to  the  officc  of  the  Company,  and  stated  that  he  wished  to 

and  deal  with  effect  an  assurauce  on  the  life  of  Mrs.  CoUett.    Mrs.  CoUett 

Ibotingof the  ^^ *^®^  ^^^  ^*^  ^^^ ^^^  *™®  ^^^  living  separate  from 

not^™Sat*f^  her  husband,  with  an  allowance  from  him  for  her  separate 

the  policy.  maintenanca    Richardson  having  been,  on  his  applica* 

14  o«)*?^48  ^^^^  furnished  with  one  of  the  ordinary  printed  forms  of 

does  not  prohi-  proposal,  filled  it  up,  and  handed  it  back  to  one  of  the 

bit  a  policy  of  *1    ^  ,       «.  ^ni  .         .         i  /.  i        ,    ,      ^ 

life  inmirance  Company  s  officers.    This  pnnted  form  was  headed  "  Pro- 

gnnted'to^ohe  posal  for  Assurauce,''  and  contained  amongst  others  the 

for'toLtfier"*  ^^^^  following  inquiries :  1 . "  Name,  residence,  and  descrip- 

where  the  tion  of  the  party  proposing  the  assurance.^'    2.  '^  Name, 

persons  appear  residence,  and  rank,  profession,  or  occupation  of  the  party 

rfX tf.^  whose  life  is  to  be  assured.''    3.  "  If  of  sober  and  temper- 

ment;  nor  does  ^te  habits.''    4.  "  If  uow  or  ever  afflicted  with  fits  or  any 

the  eflectmg  of  •' 

auch  an  insur-  of  the  Other  enumerated  disorders,  or  any  other  disorder 

^n^yemft^^  tending  to  shorten  life."    The  Defendant  Richardson  an- 

Jtotute.^^*  swered  these  inquiries  in  the  form,  which  he  then  filled 

An  insurance  up: — To  the  first,  *'Mrs.  Emma  CoUett,  of  8,  Hans-place^ 

SrSa  th^""'  Sloane-street,  by  her  trustee,  W.  J.  Richardson,  61,  York- 

chance  of  a  con-  street,  PoHnuinrsquare."    To  the  second,  "The  daughter 

tract  of  life  in- 

I  taming  of  the  late  Sir  Thonuis  Oage,  Bart.,  and  wife  of  John  Col- 


&Toi*^ot    lett,  Esq.,  M.  P."    To  the  third,  "BotL"    To  the  fourth, 
^^^^     "  Not  that  I  know  of"    And  Richardson  signed  the  pro- 

the  nound  of 

the  inconsistency  of  the  contract  with  their  rules,  to  escape  from  it 
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posaL  The  usual  inquiries  having  been  made  as  to  the 
health  of  Mrs.  CoUett,  the  proposal  was^  on  the  16th  of 
September,  laid  before  the  directors,  who  agreed  to  accept 
the  life,  and  to  insure  it  for  the  amount  proposed.  The 
usual  notice  haying  been  given  to  Richardson  that  the  life 
was  accepted,  and  that  the  premium  was  to  be  paid  within 
thirty  days,  he,  on  the  19th  of  September,  again  went  to 
the  Company's  office,  and  he  then  filled  up  and  signed  an- 
other of  the  ordinary  printed  forms  of  proposal,  in  which 
the  answer  to  the  first  of  the  above  questions  was  not  as 
before,  but  was  simply  "  W,  J.  Richardson,  of  61,  York- 
street,  Portman-square,  in  the  county  of  Middlesex,  Esq. ; 
and  the  answer  to  the  fourth  of  the  above  questions,  in- 
stead of  "  Not  that  I  know  of,''  was  "  No."  The  answers  to 
the  other  questions  were  the  same  as  in  the  former  pro- 
posal On  this  occasion  Richardson  paid  362. 9«.  2dL,  being 
the  first  year's  premium  and  the  stamp  duty  on  the  policy, 
for  which  a  receipt  was  given  by  one  of  the  officers  of  the 
Company, in  the  following  words:  ^*  Britannia  Life  Office, 
1,  Prince' s-street.  Bank,  London.  19th  September,  1844. 
Policy  No.  6194.  Date,  9th  September,  1844.  Sum  as- 
sured, 9992.  Premium,  342.  9s.  id. — ^Sir,  I  beg  to  acknow- 
ledge the  receipt  of  36£  9&  2d,  being  the  first  year's  pre- 
mium and  stamp  duty  for  an  assurance  of  9992.  effected 
by  you  with  the  Britawnia  Life  Assurance  Company  on 
the  life  of  Mrs.  Emma  CoUett,  the  particulars  of  which  will 
be  expressed  on  a  policy  bearing  the  number  and  date 
above  mentioned.  Signed,  James  Brown,  for  Peter  Mor- 
rison, Resident  Director." — ^The  two  proposals,  signed  by 
Richardson,  were  annexed  together;  and  across  the  first 
proposal,  signed  on  the  9th  of  September,  was  written  "  See 
proposal  annexed."  The  first  proposal  was  indorsed  "  Ac- 
cepted, 16th  September,  1844.  Notice  paid  19tL"  The  like 
indorsement  was  made  on  the  second  proposal,  with  the  ad- 
dition of  the  words  "  Dated  9th."  The  second  proposal, 
signed  on  the  19th  of  September  (although  purporting  by 
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the  indorsement  to  have  been  accepted  on  the  16th  of  Sep- 
tember) did  not  appear  to  have  been  laid  before  the  directors. 
The  policy  was  soon  afterwards  issued,  and  was  in  the  fol- 
lowing form : — "  Whereas  W.  J.  Michardaon,  of  &&,  Esquire, 
the  person  assured  by  this  policy,  hath  agreed  to  effect  an 
assurance  with  the  Britannia  Life  Assurance  Company,  in 
the  sum  of  999Z.,  on  the  life  otEmma  CoUeUoi Hana-placey 
Sloane-streetf  in  the  said  county  of  Middleaew,  wife  o{John 
CoUett,  Esquire,  M.  P.,  for  the  whole  continuance  thereof, 
and  hath  caused  to  be  delivered  in  the  office  of  the  said 
Company,  a  declaration  or  statement  in  writing,  signed  by 
him  the  said  assured,  bearing  date  the  9th  day  of  Septem- 
ber, instant,  declaring  that  the  age  of  the  said  person  on 
whose  life  the  assurance  is  effected,  did  not  then  exceed 
forty-six  years ;  that  she  had  had  the  small  pox  or  cow  pox ; 
that  she  was  not  then  and  had  not  ever  been  affected  with 
gout,  asthma,  hernia,  fits,  or  spitting  of  blood;  and  that 
she  was  not  afflicted  with  any  disorder  tending  to  shorten 
life;  and  that  he  the  said  assured  agreed  that  such  declar- 
ation or  statement  should  be  the  basis  of  the  contract  be- 
tween him  and  the  said  Company:  and  whereas  the  said 
assured  hath  paid  the  sum  of  34Z.  9«.  2c2.,  as  a  premium  for 
twelve  calendar  months,  commencing  on  the  day  of  the 
date  of  this  policy,  the  receipt  whereof  is  hereby  acknow- 
ledged, and  the  said  assured  hath  agreed  to  pay  the  like 
premium  at  the  expiration  of  every  twelve  calendar  months 
during  the  life  of  the  said  person,  on  whose  life  the  assur- 
ance is  effected,  as  a  consideration  for  the  sum  hereby  as- 
sured: Now  this  policy  witnesseth,  that  if  the  said  person 
on  whose  life  the  assurance  is  effected,  shall  die  previously 
to  the  expiration  of  twelve  calendar  months,  to  be  comput- 
ed from  the  day  next  before  the  day  of  the  date  of  this  po- 
licy, or  in  the  event  of  her  living  beyond  the  said  term,  if 
the  said  assured  or  his  assigns  shall  pay  the  premium  of 
34/.  9s.  2(f.,  on  or  before  the  expiration  of  twelve  calendar 
months,  to  be  computed  from  the  day  of  the  date  hereof. 
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and  at  the  expiration  of  every  subsequent  twelve  calendar 
months  during  the  life  of  the  said  person  on  whose  life  the 
assurance  is  effected,  the  funds  or  property  of  the  Compa- 
ny shall  be  subject  and  liable  according  to  the  Company's 
deed  of  settlement,  bearing  date  the  1st  day  of  August, 
1837,  to  satisfy  and  pay  unto  the  said  W,  J.  Richardson^ 
his  executors,  administrators,  appointees,  or  assigns,  the 
sum  of  9992.  within  three  calendar  months  next  after  satis- 
factory proof  of  the  death  of  the  said  Emma  CoUett  shall 
have  been  received  at  the  office  of  the  Company:  Provided 
always,  that  if  anything  averred  by  the  assured  in  the  de- 
claration or  statement  hereinbefore  mentioned,  (except  as 
to  the  age  of  the  said  person  on  whose  life  the  assurance  is 
effected,  which  is  hereby  admitted  to  have  been  proved  to 
the  satis&ction  of  the  board  of  directors,)  shall  be  untrue, 
this  policy  shall  be  absolutely  void:  Provided  also,  that 
this  policy  and  the  assurance  hereby  effected  are  and  shall 
be  subject  to  the  conditions  and  regulations  hereupon  in- 
dorsed, so  far  as  the  same  are  and  shall  be  applicable,  in 
the  same  manner  as  if  the  same  respectively  were  repeated 
and  incorporated  in  this  policy.  In  witness,  &c/^  The 
only  material  condition  or  regulation  indorsed  upon  the 
policy  was  the  4th:  "That  in  every  case  where  any  po- 
licy issued  by  the  Company  shall  be,  at  the  time  of  issuing 
the  same,  or  shall  at  any  time  afterwards  become,  subject 
to  any  trusts  whatsoever,  the  receipt  of  the  trustee  or  trus- 
tees for  the  time  being  for  the  sum  assured  by  such  po- 
licy shall,  notwithstanding  any  equitable  claim  or  de- 
mand whatsoever  of  the  person  or  persons  beneficially  en- 
titled to  the  policy  or  sum  assured  thereby,  be  an  effectual 
discharge  to  the  Company  and  proprietors  thereof"  The 
policy,  when  issued,  was  sent  from  the  office  of  the  Com- 
pany to  Mrs.  GoUetL 


Mrs.  CoUett  died  in  June,  1845.     Upon  her  death  liidi' 
ardson  set  up  a  claim  to  the  policy  for  his  own  benefit,. 
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and  brought  an  action  against  the  Company  to  recover 
the  sum  assured,  to  which  the  Company  pleaded  the  ge- 
neral issue; — that  Richardson  had  no  interest  in  the  life 
assured,  and  that  the  policy  was  void  for  fraud  and  mis* 
representation.  The  Plaintiff  thereupon  filed  a  bill  against 
Jtichardson,  praying  that  he  might  be  declared  a  trustee 
of  the  policy,  and  might  be  decreed  to  permit  the  Plaintiff 
to  use  his  name  in  giving  discharges  for  the  sum  assured 
and  in  proceeding  at  law  upon  the  policy;  and  for  an  in- 
junction to  restrain  the  action  in  this  suit,  to  which  the 
Company  were  not  parties.  An  issue  was  directed  to  try 
the  question,  whether  Richardson  was  a  trustee  of  the  po- 
licy;  but  the  issue  was  not  tried,  the  parties  having  agreed 
that  a  verdict  should  be  found  for  the  Plaintiff,  subject  to 
a  reference.  The  arbitrator  made  his  award  on  the  7th 
of  March,  1849,  by  which  he  found  that  the  policy  was  ef- 
fected by  Richardson,  as  a  trustee,  and  for  the  benefit  of 
Mrs.  CoUett,  that  the  verdict  should  stand,  that  no  further 
proceedings  should  be  taken  in  the  suit,  that  Richardson 
was  a  trustee  for  the  Plaintiff,  and  that  the  Plaintiff  should 
be  at  liberty  to  use  Richardson's  name  in  giving  receipts 
for  payment  of  the  money  due  on  the  policy,  the  Plaintiff 
indemnifying  jRicAarcbon,  that  Richardson  should  not  pro- 
ceed in  his  action  against  the  Company  or  receive  or  re- 
lease the  money  due  on  the  policy,  or  do  any  act,  or  inter- 
fere in  any  manner  to  prevent  the  Plaintiff  from  receiving 
such  money. 


In  this  state  of  circumstances  the  bill  was  filed.  The 
bill  stated,  that  the  Plaintiff  was  about  to  proceed  at  law 
for  the  recovery  of  the  amount  due  on  the  policy;  but  that 
any  action  brought  to  recover  the  same  must  be  brought  in 
the  name  of  Richardson,  and  would  fail  by  reason  of  the 
claims  and  acts  of  Richardson  fraudulently  set  up  and  done, 
and  his  fraudulent  collusion  with  the  Company;  that,  as 
a  defence  to  such  action,  the  Company  intended  to  set  up 
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that  Richardson  did  not  effect  the  policy  as  trustee^  but 
for  his  own  benefit,  and  to  plead  that  Richardson  had  no 
interest  in  such  policy.  The  bill  stated,  that  Richardson 
had  furnished  the  Company  with  declarations  and  state- 
ments, and  had  concurred  with  them  in  acts  which  would, 
in  an  action  in  his  name,  be  evidence  that  the  policy  was 
effected  not  as  a  trustee,  but  for  his  own  benefit,  and,  al- 
though contrary  to  the  real  truth  of  the  case,  would  enable 
the  Company  to  defeat  the  action;  and  it  also  charged, 
that  the  Company,  as  part  of  the  case  which  they  intended 
to  set  up  at  law,  insisted,  that  the  proposal  signed  on  the 
19th  of  September  was  in  substitution  of  the  proposal 
signed  on  the  9th  of  September,  and  that  the  policy  was 
granted  on  the  substituted  proposal.  The  bill  charged, 
that  the  proposal  of  the  19th  of  September  was  antedated, 
and  was  signed  by  Richardson  on  that  day,  after  the  pro- 
posal of  Emma  OoUett  by  Ridiardson,  as  her  trustee,  had 
been  accepted;  and  that  such  second  form  of  proposal  was 
never  even  laid  before  the  directors,  and  never  was  ac- 
cepted by  them,  nor  was  any  notice  thereof  ever  commu- 
nicated to  Emma  CoUeU;  that,  after  accepting  the  propo- 
sal made  on  behalf  of  Emma  CoUett  by  her  said  trustee,  it 
was  against  equity  and  good  conscience  for  the  Company, 
dealing  with  Richardson  as  such  trustee,  to  take  from 
him  a  document  such  as  the  second  proposal,  so  as  to  make 
evidence  to  the  injury  otEmma  CoUett^  his  cestui  que  trust. 
The  bill  set  forth  a  letter  from  Richardson  to  the  secretary 
of  the  Company,  dated  the  13th  of  September,  1845,  in 
which  he  asserted  the  policy  to  belong  to  him,  and  to  have 
been  effected  by  him  for  his  own  benefit;  and  charged  that 
he  had  in  other  letters  and  statements,  written  and  made 
to  the  oflicers  of  the  Company  and  others,  repeated  the 
same  assertions,  so  as  to  furnish  conclusive  evidence  to 
that  effect  in  any  action  in  his  name  on  the  policy;  and 
that  the  Company  intended  to  avail  themselves  thereof  in 
any  action  which  the  Plaintiff  might  bring  against  them 
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on  the  policy,  for  the  purpose  of  founding  their  defence  on 
the  want  of  interest  in  Richardson,  who,  in  truth,  had  no 
insurable  interest  on  the  life  of  Emma  CoUett, 

The  bill  then  charged,  that,  immediately  aflber  the  award, 
which  determined  that  Richardson  was  a  trustee  of  the  po* 
licy,  Richardson  put  himself  in  communication  with  the 
Company,  to  assist  them  in  defeating  any  claim  of  the 
Plaintiff  on  the  policy;  and  that  the  Company  and  Richard- 
son had  concerted  together  how  to  get  up  evidence  against 
the  Plaintiff's  claim ;  and  the  bill  set  out  certain  letters 
i){  Richardson  to  the  solicitors  of  the  Company,  written  for 
the  purpose  of  pointing  their  attention  to  such  evidence. 

The  bill  then  suggested,  that  the  Company  alleged  they 
were  not  liable  to  pay  anything  to  the  Plaintiff  in  respect 
of  the  policy,  inasmuch  as  the  same  was  not  consistent  in 
form  with  the  provisions  of  the  statute  14  Qeo.  3,  c.  48, 
whereby  it  is  enacted,  '^  that  it  shall  not  be  lawful  to  make 
any  policy  or  policies  on  the  life  or  lives  of  any  person  or 
persons,  or  other  event  or  events,  without  inserting  in  such 
policy  or  policies  the  person  or  persons'  name  or  names  in- 
terested therein,  or  for  whose  use  or  benefit  or  on  whose 
account  such  policy  is  so  made  or  underwrote."  The  bill 
charged,  that  the  Company  insisted  that  upon  the  policy 
itself  it  must  be  taken  to  be  a  policy  really  effected  by 
Richardson  on  his  own  account  on  the  life  of  Emma  Col- 
lett;  and  that,  if  the  Plaintiff  should  at  law  insist,  accord- 
ing to  the  fact,  that  the  same  was  made  by  RicJiardson  for 
Emma  CoUett  herself,  and  that  it  was  a  policy  by  herself 
on  her  own  life,  then  the  Company  would  insist  that,  ac- 
cording to  the  provisions  of  the  said  statute,  it  ought  to 
have  been  expressly  stated  in  such  policy  that  the  same 
was  effected  for  her  use  and  benefit. 


The  bill  charged,  that  it  was  well  known  to  the  Com- 
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pany,  at  the  time  of  effecting  the  assurance  and  preparing 
the  policy,  that  Richardson  had  no  such  interest  in  the  life 
of  Emma  CoUetty  and  that  the  insurance  was  not  made  on 
the  basis  of  or  with  reference  to  any  such  interest;  that 
the  circumstances  of  the  policy  having  been  framed  so 
as  not  to  express  the  real  truth  and  nature  of  the  trans- 
action, and  so  as  to  make  the  transaction  appear  in  contra- 
vention of  the  provisions  of  the  statute,  when  in  truth  it 
was  not,  arose  either  from  mistake,  or,  if  not  from  mistake, 
then  from  actual  fraud  on  the  part  of  the  Company;  of 
which  mistake  or  fraud  it  was  against  equity  and  good 
conscience  that  they  should  now  avail  themselves;  that 
there  was  in  fact  a  perfect  contract  between  the  Company 
and  Emma  CoUett,  by  Richardson  as  her  trustee,  made  and 
completed  by  such  proposal  and  acceptance  and  payment 
of  the  premium;  and  that  such  contract  did  not,  either  in 
substance  or  form,  contravene  any  statutory  provision  as 
to  policies  of  insurance. 


1861. 


The  bill  prayed  a  declaration  that  the  insurance  was  to 
be  treated  in  equity  as  an  insurance  effected  by  Emma 
CoUett  through  Richardson  as  her  trustee,  for  her  separate 
use,  on  her  own  life;  and  that  the  Plaintiff  was  entitled  to 
have  the  policy  rectified  accordingly,  or  treated  and  con- 
sidered as  if  so  rectified;  and  that  the  Company  might  be 
decreed  to  pay  to  the  Plaintiff  the  9992.  with  interest  from 
the  day  of  the  death  of  Emma  CoUett;  and  that  it  might 
be  declared  that  Richardson  had  been  guilty  of  a  fraudu- 
lent breach  of  trust  in  respect  of  the  policy,  and  in  collu- 
sion with  the  Company ;  and  that  the  Company  and  Ri- 
chardson might  pay  the  costs  of  the  suit 


The  Defendant  Morrison,  on  the  part  of  the  Company, 
by  his  answer  to  the  bill,  stated  that  the  persons  who,  on 
behalf  of  the  Company,  attended  to  the  effecting  of  the 
insurance,  were  Brown  a  clerk,  and  Nayler  the  actuary 
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of  the  Company;  that  he  had  been  informed  and  believed, 
that  the  application  for  the  insurance,  on  the  9th  of  Sep- 
tember, was  made  by  Richardson^  on  his  own  behalf;  that 
it  was,  on  behalf  of  the  Company,  taken  for  granted  that 
the  proposal  filled  up  by  Richardson  on  the  9th  of  Sep- 
tember, was  filled  up  as  being  made  by  Richardson,  simply 
in  conformity  to  the  wish  he  had  expressed  to  effect  an 
insurance  on  the  life  of  Mrs.  GoUett;  but  that  it  was  not  at 
the  time  particularly  noticed  in  what  manner  the  form 
was  filled  up;  that  Nayler  and  Brown  considered  that  the 
form  of  the  proposal  was  objected  to  by  one  of  them  at  a 
subsequent  period,  but  that  neither  of  them  could  speak 
positively  on  the  point:  that  he  could  not  recollect  whe- 
ther the  directors  or  any  of  them  looked  into  all  the  details 
of  the  proposal  of  Richardson,  or  the  form  in  which  it  was 
made;  but  that  it  was  not  the  custom  of  the  directors  to 
do  so;  and  that  it  was  their  custom  merely  to  consider  the 
amount  to  be  insured,  the  age  of  the  person  on  whose  life 
the  policy  was  to  be  granted,  and  the  opinion  of  their  me- 
dical officer  as  to  the  life  proposed ;  and  that  the  directors 
agreed  to  accept  Mrs.  GoUet£s  life,  and  to  insure  it  for  the 
amount  proposed,  believing  the  proposal  to  have  been  made 
by  and  for  the  benefit  of  a  party  really  interested  in  the 
life,  and  to  have  been  filled  up  in  accordance  with  the 
practice  of  the  Company;  that  he  believed  that  Mr.  Broum, 
on  the  19th  of  September,  for  the  first  time,  observed  on 
the  proposal  the  words  ''Mrs.  Emma  GoUett,  by  her  trustee 
TF.  J.  Richardson;"  and  that  it  was  then  that  either  Nay- 
ler, Brown,  or  Francis  the  chief  clerk  of  the  Company, 
stated  to  Richardson,  as  the  fact  was,  that  no  policy  could 
be  granted  of  that  nature,  for  that  the  Company  could  not 
recognise  or  enter  into  any  question  of  a  trust,  but  could 
deal  only  with  the  person  really  to  be  insured,  or  words  to 
that  effect;  and  that  Richardson  thereupon  represented, 
as  he  had  before  done,  that  he  was  himself  the  person  to 
be  insured;  that  he  had  been  informed  and  believed,  that 
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one  of  the  said  three  officers  of  the  Company  thereupon 
said  that  the  proposal  must  be  altered  accordingly,  and 
Brown  then  filled  up,  in  his  own  writing,  another  form  of 
proposal,  which  was  then  signed  by  Richardson;  but  the 
first  of  the  said  forms  was  the  only  one  before  the  directors, 
although  both  were  afterwards  indorsed  as  accepted.  The 
Defendant  said,  he  had  been  informed  by  Brown  and  Nay- 
IcTy  and  he  believed  that  they  understood  and  considered, 
from  the  expressions  of  Richardson^  that  his  object  was  to 
protect  his  own  interest  in  the  life  of  Emma  CoUett,  and 
the  Defendant  had  been  positively  assured  by  Richardson 
that  such  was  the  fact ;  that  although  the  said  form  of 
proposal  was  laid  before  the  directors  on  the  16th  of  Sep- 
tember, yet  the  same  was  so  laid  before  them,  merely  to 
consider  whether  the  life  was  one  which  the  Company 
would  accept,  the  amount  to  be  assured,  and  the  age  of 
the  person  whose  life  was  proposed,  and  not  with  reference 
to  any  other  details  in  the  proposal;  that  the  policy  was  a 
proper  policy  for  the  only  proposal  which  had  been  accepted 
by  or  on  behalf  of  the  Company,  namely,  a  proposal  to 
insure  Richardson  against  the  death  of  Emma  CoUett;  that 
all  policies  of  the  Company  of  the  nature  of  the  one  in 
question  were  made,  and  the  policy  in  question  was  made, 
on  the  supposition  of  an  interest  in  the  person  to  be  in- 
sured, which,  in  this  case,  was  Richardson^  although  the 
Company  were  not  then  accustomed  to  inquire,  and  did 
not  inquire,  into  the  nature  or  amount  of  such  interest 
And  the  answer  insisted,  that  if  it  should  appear  (as  the 
Defendant  and  the  Company  believed)  that  Richardson 
had  no  such  interest  in  the  life  assured,  the  policy  was  for 
that  reason  void  under  the  statute  14  Geo.  3,  c.  48,  and 
nothing  was  recoverable  in  respect  thereof  except  the  pre- 
mium paid;  and  at  all  events  nothing  was  recoverable  in 
respect  thereof  by  the  Plaintiff,  if  it  should  further  appear 
(as  the  Defendant  and  the  Company  believed,)  that  the 
premium  was  not  paid  out  of  the  monies  of  Emma  CoUett. 
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NayleVy  Brown^  and  Francis  were  examined  in  the  cause 
as  witnesses  on  behalf  of  the  Company.  It  is  not  neces- 
sary to  state  the  evidence  further  than  that  the  conclusion 
of  the  Court  upon  it  was,  that  it  fell  far  short  of  what  was 
alleged  by  the  answer;  that  there  was  no  proof  that  the 
application  for  the  insurance  on  the  9th  of  September  was 
made  by  Richardson  on  his  own  behalf,  or  even  that  it 
was  believed  to  be  so;  and  that  it  was  not  proved  that  the 
directors  did  not  examine  into  the  details  of  the  proposal 
(which  the  witness  Francis  stated  it  was  their  practice  to 
do);  and  that  the  evidence  failed  to  support  the  allegation 
of  the  answer  as  to  what  passed  on  the  occasion  of  the  se- 
cond proposal 


Argument,        The  Solicitor-Oenerol  and  Mr. 
Plaintiff. 


W.  M.  James  for  the 


Mr.  RoU  and  Mr.  Cairns  for  the  Defendant  Morrison, 
the  managing  director  of  the  Insurance  Company,  relied 
upon  the  case  raised  by  the  answer.  They  contended,  that 
the  first  proposal  was  abandoned,  and  that  the  policy  was 
founded  upon  the  second  proposal;  that  there  was  nothing 
in  the  fact  of  Richardson  having  at  one  time  made  a  pro- 
posal as  trustee,  to  prevent  the  Company  from  afterwards 
contracting  with  him  on  his  own  account;  and  they  con- 
tended moreover  that  the  policy,  not  being  under  seal, 
might  be  sued  upon  at  law  in  the  name  of  the  Plaintiff;  and 
that  therefore  the  suit  in  equity  was  unnecessary  and  im- 
proper. 


Mr.  BaUy,  for  Richardson,  submitted  that  he  should  be 
treated  as  a  trustee  in  respect  of  costs.  The  Defendant 
had,  it  was  true,  claimed  to  be  the  owner  of  the  policy; 
but  that  claim  had  been  determined  against  hftn  in  an- 
other suit,  and  he  had  made  no  claim  in  this  suit 
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ViCE-CHANCELLOa : — 

The  question  first  to  be  considered  is,  what  is  the  course 
of  the  Court  in  cases  of  this  nature?  And  fortunately  there 
is  no  difficulty  upon  this  point,  as  there  is  direct  authority 
upon  it  In  MoUeux  v.  The  London  Assurance  Company  (a), 
the  insurance  of  a  ship  was  made  by  the  policy  to  com- 
mence from  the  time  of  her  departure  from  Fort  St  Oeorge, 
instead  of  commencing  from  the  time  she  should  arrive  at 
Fort  St  George,  as  according  to  the  label  of  the  agreement 
it  ought  to  have  been.  Lord  Hardwicke  there  says:  "The 
label  is  the  memorandum  of  the  agreement,  in  which  the 
material  parts  of  the  policy  are  inserted."  "  In  the  label 
the  words  are  '  at  and  from.'  This  certainly  includes  the 
continuance  at  Fort  St  George;  and  in  the  first  part  of 
the  policy  the  voyage  is  described  in  the  same  manner; 
but  in  the  latter,  according  to  the  constant  form,  it  points 
out  what  shall  be  called  the  risk ;  and  the  adventure  there 
is  confined  to  the  departure  only  from  Fort  St  George. 
It  has  been  contended  on  the  part  of  the  Plaintiffs,  that  it 
ought  to  be  construed  equally  the  same  as  if  the  words  '  at 
and  from'  were  actually  inserted  in  this  part  of  the  policy. 
It  is  pretty  difficult  to  reconcile  the  first  part  of  the  policy 
and  the  latter,  but  the  label  makes  it  very  clear ;  for  that 
considers  the  voyage  and  the  risk  as  the  same;  and  there- 
fore it  was  only  the  mistake  of  the  clerk,  which  ought  to 
be  rectified  agreeable  to  the  label." 


1851. 


June  I6th, 
Judgment. 


This  case  appears  to  me  fully  to  establish,  that  if  there 
be  an  agreement  for  a  policy  in  a  particular  form,  and  the 
policy  be  drawn  up  by  the  office  in  a  different  form,  va- 
rying the  right  of  the  party  assured,  a  Court  of  Equity  will 
interfere  and  deal  with  the  case  upon  the  footing  of  the 
agreement  and  not  of  the  policy.  Authority  perhaps  was 
not  wanted  upon  the  point,  as  it  is  the  constant  course  of 


(rt)  1  Atk.  545. 
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the  Court  to  rectify  mistakes,  and  the  decisions  upon  that 
subject  would  seem  to  govern  the  question ;  but  it  is  sa- 
tisfactory to  find  a  case  which  in  principle  so  nearly  re- 
sembles the  present. 

Adopting,  then,  the  principle  of  the  case  and  of  the  de- 
cisions to  which  I  have  referred,  I  hare  next  to  consider 
whether  there  was  in  this  case  an  agreement  to  grant  the 
policy  to  Richardson  in  trust  for  Mrs.  GoUett. 


It  is  said  on  the  part  of  the  Company  that  there  was  no 
such  agreement  First,  because  the  examination  of  the 
directors  extended  only  to  the  age  and  the  health  of  the 
party  on  whose  life  the  insurance  was  proposed,  and  to 
the  amount  of  the  insurance;  and  secondly,  because  the 
approval  of  the  directors  was  subject  to  its  being  after- 
wards found  by  the  officers  of  the  Company  that  the  pro- 
posal approved  could  be  carried  into  effect  consistently 
with  its  rules  and  regulations.  But,  with  reference  to  the 
first  of  these  grounds,  one  of  the  Defendant's  own  witnesses 
states,  that  the  directors,  in  considering  proposals,  looked 
to  the  names  of  the  proposers;  and  another  of  their  wit- 
nesses states,  that  it  was  impossible  to  have  read  the  first 
proposal  without  seeing  the  words  "Mrs.  Emma  CoO€U, 
by  W.  J.  Richardson,  Esq.,  her  trustee;"  and  I  cannot  im- 
pute to  these  directors  that  they  did  not  in  this  case  look 
to  a  matter  to  which  it  was  their  habit  to  look,  or  that 
they  overlooked  what  so  clearly  appeared  on  the  face  of 
the  proposal;  and  with  reference  to  the  second  ground, 
which  is  very  loosely,  if  at  all,  alleged  by  the  answer,  I  do 
not  find  that  the  evidence  goes  nearly  so  far,  or  at  all 
shews  that  it  was  not  the  duty  of  the  officers  of  this  Com- 
pany to  act  upon  any  proposal  approved  by  the  directors, 
if  it  could  in  any  way  be  carried  out  Even  supposing 
that  the  officers  had  a  more  extended  power,  and  could 
alter  the  substance  of  the  agreement,  and  not  merely  the 
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form  of  carrying  it  out,  surely  the  agreement  of  the  di- 
rectors remained  if  the  officers  acted  upon  it,  and  meant 
to  alter  it  in  form  only  and  not  in  substance. 

It  is  to  be  seen,  therefore,  what  was  the  opinion  of  the 
officers  of  the  Company  with  reference  to  the  proposal  in 
question  in  this  case.  Did  they  or  did  they  not  take  the 
second  proposal,  and  prepare  the  policy  in  its  present 
form,  for  the  purpose  of  carrying  out  the  first  proposal? 
The  evidence,  I  think,  leaves  no  doubt  upon  this  subject. 
The  witnesses  on  the  part  of  the  Company  do  not  state 
that  the  policy  was  prepared  with  any  different  view;  and 
indeed  the  point  raised  by  the  answer  is,  that  there  was 
no  original  contract,  not  that  there  was  a  substituted  one. 
The  original  proposal  is  not  cancelled,  but  it  is  annexed 
to  the  second  proposal  The  payment  of  the  premium  is 
indorsed  upon  it.  The  second  proposal  is  not  even  sub- 
mitted to  the  directors,  by  whom,  and  not  by  the  officers, 
any  contract  binding  upon  the  Company  would  be  to  be 
made;  and  the  policy,  when  issued,  is  sent  to  Mrs.  GoUett, 
I  am  of  opinion,  therefore,  that  the  directors  must  be  held 
to  have  accepted  the  first  proposal  wholly,  and  not  in  part 
only;  and  that,  at  the  time  when  this  policy  was  issued, 
the  agreement  made  with  the  directors  by  the  acceptance 
of  the  first  proposal  remained  in  force — conclusions  at 
which  I  arrive  the  more  readily,  from  its  appearing  by  the 
fourth  condition,  indorsed  upon  the  policy,  that  it  was 
contemplated  that  policies  might  be  issued  which  were 
subject  to  trusts  at  the  time  of  being  granted. 

It  may  be  said,  indeed,  that,  taking  the  rules  and  regu- 
lations of  the  Company  and  the  provisions  of  the  statute 
together,  the  agreement  made  upon  the  first  proposal  could 
not  by  any  means  have  been  carried  out;  and  that  the 
Court,  therefore,  ought  not  now  to  act  upon  it;  but,  in- 
dependently of  what  I  have  already  observed  as  to  poli- 

VOL.  IX.  N  H.  w. 
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cies  in  trust  being  contemplated,  I  think  that  the  Com- 
pany, having  had  the  chance  of  the  agreement  turning 
out  in  their  favour,  cannot  be  permitted  to  escape  from  it 
now  that  it  has  turned  out  against  them. 

With  reference  to  the  questions  raised  upon  the  statute, 
I  do  not  think  it  necessary  to  enter  into  them.  If  the 
statute  had  prohibited  any  policy  being  granted  to  one 
person  in  trust  for  another,  where  both  names  appeared 
upon  the  face  of  the  policy,  or  if  the  effecting  such  an  as- 
surance had  in  any  manner  contravened  the  policy  of  the 
statute,  I  might  have  felt  myself  bound  to  abstain  from 
any  interference;  but  I  am  of  opinion  that  the  statute  has 
no  such  operation,  and  is  directed  to  a  wholly  different 
object 

It  was  suggested,  on  the  part  of  the  Company,  that,  the 
policy  not  being  under  seal,  the  Plaintiff  might  bring  an 
action  upon  it  in  his  own  name.  I  much  doubt  whether, 
under  the  circumstances  of  this  case,  such  an  action  could 
be  maintained;  and,  at  all  events,  I  think  it  would  be  at- 
tended with.many  difficulties;  and  the  Plaintiff  having,  in 
my  opinion,  a  sufficient  case  in  equity,  I  see  no  ground  for 
exposing  him  to  difficulties  at  law. 


CireomBtancM 
in  which  iniar- 
ance  compaiuet 
preparing  and 
iBSuing  policies 
not  in  oonronn- 
ity  with  the 
agreement  upon 
which  the  in- 
surance was 
accepted,  may 
be  liable  in 
equity  on  the 
ground  of  fiand. 


In  dealing  with  this  case  I  have  abstained  from  entering 
into  the  question  of  fraud,  as  I  do  not  believe  that  any 
actual  fraud  was  intended;  but,  in  having  taken  this 
course,  I  must  not  be  understood  to  give  any  countenance 
to  the  notion  that  insurance  companies,  preparing  and  is- 
suing policies  under  such  circumstances  as  occur  in  the 
present  case,  would  not  be  held  liable  in  equity  on  the 
ground  of  fiuud.  The  case  of  fraud  is  more  strong  for  the 
interference  of  the  Court  than  the  case  of  mistake.  Lord 
Eldofiy  in  Ex  parte  Wright  (a),  refers  to  the  distinction  in 

(a)  19  Ves.  267. 
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cases  where  the  duty  of  perfecting  an  instrument  rests  on 
the  party  who  is  to  become  liable  under  it;  and  the  dis- 
tinction is  clearly  well  founded  in  principle,  and  I  believe 
supported  by  authority. 

I  have  abstained  also  firom  entering  into  the  case  of  col- 
lusion; but  I  certainly  must  not  be  understood  to  express 
any  favourable  opinion  of  the  conduct  which  has  been 
pursued  in  this  case,  either  by  the  Defendants  or  by  their 
l^al  advisers. 

In  the  result^  I  am  of  opinion  that  an  issue  or  issues 
must  be  directed  upon  the  question  as  to  the  health  of 
Mrs.  OoUM  at  the  time  when  the  first  proposal  was  made. 
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BASSIL  V.  LISTER 
A  PETITION  of  reliearing. 

The  testator  effected  certain  policies  of  insurance  on  the 
lives  of  two  of  his  sons,  and  by  his  will  in  effect  directed 
the  premiums  on  the  policies  to  be  paid  out  of  the  rents 
and  incomes  of  his  property,  and  gave  the  residue  of  the 
income  to  his  wife  and  daughter  for  their  lives ;  and  in  case 
of  the  marriages  of  the  sons,  he  directed  the  policies  to  be 
settled  for  the  benefit  of  their  widows  and  children  (a). 

The  principal  question  was,  whether  the  directions  in 
the  will  for  the  payment  of  the  premiums  on  the  policies 
of  life  assurance  brought  the  case  within  the  ITieUTison 

(a)  See  Tidd  v.  Lister,  6  Madd.  ministration  of  the  same  estate 
429,  where  a  question  on  the  ad-     came  before  Sir  J.  Leach,  Y .  C. 

N  2 


July  2^nd^ 
2ard,db28th, 

A  direction  by 
wiU,to  pay  oat 
of  the  testator** 
property  the 
premiumt  upon 
a  policy  of  in- 
ninmce,  efieci- 
ed  by  the  teetar 
tor  upon  the 
life  of  another 
person,  is  valid 
fer  the  whole 
life  insured,  and 
is  not  an  accu- 
mnlation,  by 
the  TMhuom 
Act,  (39  k  40 
Geo.  S,  c  98), 
restricted  to 
twenty-one 
years  only. 
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Act  (a) ;  and  whether,  therefore,  the  payment  of  the  pre- 
miums out  of  the  income  of  the  estate  ought  not  to  be  re- 
stricted to  the  period  prescribed  by  that  Act. 


Mr.  BetheU,  Mr.  RoU,  and  Mr.  Eddis,  in  support  of  the 
petition  of  rehearing,  contended,  that  under  the  TheUuson 
Act  (39  &  40  Geo.  3,  c.  98)  the  direction  for  the  payment 
of  the  premiums  on  the  policies,  beyond  the  term  of  twen- 
ty-one years,  was  void,  and  that  beyond  that  period  the  in- 
come belonged  to  the  tenant  for  life.  The  case  was  with- 
in the  statute  where  it  contained  either  of  these  two 
elements: — ^firs't,  where  the  enjoyment  was  postponed  for 
a  period  of  time  beyond  twenty-one  years;  or  secondly, 
where  accumulation  was  directly  or  indirectly  prescribed 
or  sought  to  be  obtained  for  a  period  beyond  twenty-one 
years.  The  case  might  be  supposed  of  a  testator  directing 
that  a  certain  annual  sum  should  be  placed  in  a  box  or 
place  of  safety  or  deposit  for  upwards  of  twenty-one  years. 
Such  a  case  would  be  within  the  statute,  although  nothing 
was  derived  by  way  of  interest  or  profit  It  was  not  neces- 
sary in  fact,  that  the  mode  of  dealing  with  the  fund,  dur- 
ing the  period  of  suspension,  should  be  one  of  a  profitable 
character.  Suppose  the  case  of  a  testator  directing  a  sum 
of  money  to  be  paid  annually,  for  a  period  exceeding  twen- 
ty-one years,  to  a  third  party,  upon  a  contract  that  such 
third  party  should,  at  the  end  of  the  period,  repay  the 
amount  with  simple  or  compound  interest,  wr^uld  not  such 
a  mode  of  accumulation  be  prevented  by  the  statute?  If 
so, — suppose  the  direction  to  be,  that  an  annual  sum  be 
paid  during  a  like  period  to  a  third  party,  upon  a  contract 
that  such  third  party  should,  at  the  end  of  the  time,  pay 
to  the  testator's  representatives  a  certain  sum.  That  was 
precisely  the  case  now  before  the  Court, — ^and  in  principle 
it  was  not  distinguishable  from  the  previous  case  which 


{a)  39  &  40  Geo.  3,  c.  98. 
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bad  been  supposed, — ^tbat  of  tbe  repayment  of  tbe  monies 
*with  interest,  whicb  was  direct  accumulation.  It  was  idle 
to  answer,  tbat  tbe  enjoyment  of  the  income  was  not  post- 
poned, because  tbe  Insurance  Company  bad  tbe  benefit  of 
tbe  annual  payment  Tbe  same  answer  migbt  be  given,  if 
tbe  money  were  directed  to  be  laid  out  in  tbe  Government 
funds  from  time  to  time, — ^tbe  money  was  tben  paid  for 
tbe  purchase  of  tbe  stock,  and  somebody  bad  tbe  use  of 
tbe  money  wbicb  was  laid  out  A  testator  migbt  direct 
tbe  application  of  a  fund  in  tbe  insurance  of  tbe  lives  of 
bis  children  and  grandchildren, — ^be  might  multiply  tbe 
number  of  lives  to  be  insured,  and  thus  postpone  the  en- 
joyment by  any  object  of  tbe  gift  for  eighty  or  ninety  years. 
This  mode  of  accumulation,  it  was  true,  might  not  be  so 
profitable  as  tbe  direct  addition  of  sum  to  sum,  for  a  simi- 
lar period;  but  it  was  not  the  greater  or  less  productive- 
ness of  tbe  investment  which  would  make  the  case  obnox- 
ious to  tbe  provisions  of  the  statute:  Shiw  y.  Rhodes  ((i)^ 
M^Dimald  v.  Bryce  (6),  Eyre  v.  Marsden  (c),  Curtis  v.  Lu- 
kin  (d),  EJhome  v.  Ooode  (e),  The  Corporation  of  Bridge* 
north  V.  Collins  (/),  Ealford  v.  Stains  (jg). 

The  Solicitor-Oeneralf  Mr.  Stuart,  Mr.  Russell,  Mr.  Bacon, 
Mr.  Shapter,  Mr.  Bagshawe,  Mr.  Leach,  Mr.  Hobhouse,  Mr. 
Borton,  Mr.  Headlam,  and  Mr.  J.  Smith,  for  other  parties. 


1851. 


ATffument 


Vicb-Chancbllor  : — 

The  testator  in  the  cause  died  very  many  years  ago,  and 
this  suit  being  instituted  for  the  administration  of  his  es- 
tate, a  receiver  was  appointed;  and  by  the  decree  in  the 
cause,  made  in  the  year  1820,  and  by  several  subsequent 
orders,  one  of  which  was  made  more  than  twenty  years 


(a)  1  My.  &  Qt.  135. 
(h)  2  Keen,  276. 
(c)  Id.  5H4. 
(<J)  5  Bcav.  147. 


{e)  14  Sim,  165. 
(/)  15  Sim.  538. 
{g)  16  Sim.  488. 
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1851.  after  the  death  of  the  testator,  the  receiver  has  been  di- 
rected to  pay  the  premiums  upon  the  policies  of  insurance 
out  of  the  income.  The  petition  of  rehearing,  which  is 
presented  by  an  incumbrancer  on  the  life  interest  of  the 
daughter,  the  widow  being  dead,  complains  of  the  decree 
and  orders  in  respect  of  those  directions. 

Several  points  were  argued  upon  the  rehearing.  It  was 
contended,  on  the  part  of  the  Petitioner,  that  the  orders 
were  erroneous,  because  the  provisions  of  the  will  for  keep- 
ing up  the  policies  were  in  contravention  of  the  stat  39 
&  40  Geo.  3,  c.  98,  commonly  called  the  ThMusm  Act; 
and  that  the  case  did  not  fall  within  the  exception  of  the 
Act  as  to  portions.  And  on  the  part  of  the  Respondents, 
these  positions  were  controverted;  and  it  was  further  in- 
sisted, that,  even  if  the  provisions  of  the  will  were  void  as 
to  the  premiums  on  the  policies,  the  Petitioner,  as  assignee 
of  the  life  interest  of  the  daughter,  was  not  entitled  to 
the  residting  benefit;  and  that  a  petition  of  rehearing  for 
error  apparent  could  not  be  presented  after  the  lapse  of 
twenty  years.  My  opinion  being  unfavourable  to  the  Pe- 
titioner upon  the  question,  whether  the  directions  of  the 
will  contravene  the  provisions  of  the  statute  in  question, 
it  is  unnecessary  to  determine  the  other  points  which  have 
been  argued,  and  I  therefore  abstain  from  giving  any  opin- 
ion upon  them. 

The  dry  question  I  propose  to  determine  is,  whether  a 
direction  given  by  a  will,  to  pay  out  of  the  income  of  the 
testator's  property  the  premiums  upon  a  policy  of  insur- 
ance, effected  by  the  testator  upon  the  life  of  another  per- 
son, is  valid,  for  the  whole  of  the  life  insured,  or  only  for 
the  term  of  twenty-one  years'  after  the  death  of  the  testa- 
tor. The  question  depends  wholly  upon  the  statute,  for 
there  is  no  doubt  that  at  common  law  the  direction  would 
have  been  perfectly  good,  a  circumstance  not  to  be  disre- 
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garded  in  construing  the  statute^  although  not,  I  think,  1351, 
too  much  to  be  relied  on, — as  the  Court,  I  apprehend,  in 
putting  a  construction  upon  the  statute,  must  have  r^;ard 
not  merely  to  tJie  pre-existing  state  of  the  law,  but  to  the 
evil  which  had  arisen  from  it^  and  which  the  statute  was  ^^^^^n*^- 
intended  to  remedy.  Bearing  in  mind  these  views,  it  is 
necessary,  I  think,  in  order  to  arrive  at  a  sound  conclu- 
sion upon  the  present  question,  to  consider  the  statute 
with  reference  to  its  origin,  its  enactments,  and  its  spirit 
and  intent 

With  reference  to  the  origin  of  the  statute,  we  are  for- 
tunately in  no  difficulty.  The  law,  as  it  stood  before  the 
statute,  having  put  no  restriction  upon  the  accumulation 
of  property,  so  long  as  the  vesting  could  be  suspended.  If  r. 
ThdUatm  had  by  his  will  directed  his  personal  property  to 
be  invested  in  land,  and  the  rents  and  profits  of  the  land  to 
be  purchased  and  of  his  real  estate  to  be  accumulated  during 
the  lives  of  all  his  descendants  who  should  be  living  at  the 
time  of  his  death;  and  then  limited  the  accumulated  pro- 
perty in  favour  of  certain  of  his  descendants  who  might  be 
then  living;  and  this  disposition  being  upheld  by  the  Courts, 
it  was  deemed  necessary  by  the  legislature  to  interpose  fi>r 
the  purpose  of  restricting  such  dispositions  for  the  future: 
we  have  here,  therefore,  the  key  to  the  statute.  It  had  its 
origin  in  dispositions  for  the  accumulation  of  rents  uid  pro- 
fits quit  rents  and  profits,  and  not  in  dispositions  having  any 
reference  whatever  to  any  bargains  or  contracts  entered  into 
for  other  purposes  than  the  mere  purpose  of  accumulation. 
What,  then,  are  the  enactments  of  the  statute?  It  is  en- 
acted, '^  that  no  person  or  persons  shall,  after  the  passing 
of  this  Act,  by  any  deed  or  deeds,  surrender  or  surrenders, 
will,  codicil,  or  otherwise  soever,  settle  or  dispose  of  any 
real  or  personal  property,  so  and  in  such  manner  that  the 
rents,  issues,  profits,  or  produce  thereof  shall  be  wholly  or 
partially  accumulated  for  any  longer  term  than  the  life  or 
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1661.  ^^^  of  <^y  such  grantor  or  grantors,  settler  or  settlers, 
or  the  term  of  twenty-one  years  from  the  death  of  any  such 
grantor,  settler,  devisor,  or  testator,  or  during  the  minori- 
ty or  respective  minorities  of  any  person  or  persons  who 
Judffmeiu.  g^^g^^  y^  living,  or  in  ventre  sa  mere,  at  the  time  of  the 
death  of  such  grantor,  devisor,  or  testator,  or  during  the 
minority  or  respective  minorities  only  of  any  person  or 
persons  who,  under  the  uses  or  trusts  of  the  deed,  surren- 
der, will,  or  other  assurance  directing  such  accumulation, 
would,  for  the  time  being,  if  of  full  age,  be  entitled  unto 
the  rents,  issues,  and  profits,  or  the  interest,  dividends,  or 
annual  produce  so  directed  to  be  accumulated ;  and  in  every 
case  where  any  accumulation  shall  be  directed,  otherwise 
than  as  aforesaid,  such  direction  shall  be  null  and  void, 
and  the  rents,  issues,  profits,  and  produce  of  such  property, 
so  directed  to  be  accumulated,  shall,  so  long  as  the  same 
shall  be  directed  to  be  accumulated  contrary  to  the  pro- 
visions of  this  Act,  go  to  and  be  received  by  such  person 
or  persons  as  would  have  been  entitled  thereto,  if  such  ac- 
cumulation had  not  been  directed'"  By  the  2nd  section 
it  is  provided,  "  that  nothing  in  this  Act  contained  shall 
extend  to  any  provision  for  payment  of  debts  of  any  gran- 
tor, settler,  or  devisor,  or  other  person  or  persons,  or  to  any 
provision  for  raising  portions  for  any  child  or  children  of 
any  person  taking  any  interest  under  any  such  conveyance, 
settlement,  or  devise,  or  to  any  direction  touching  the  pro- 
duce of  timber  or  wood  upon  any  lands  or  tenements,  but 
that  all  such  provisions  and  directions  shall  and  may  be 
made  and  given  as  if  this  Act  had  not  passed/' 

It  was  said  in  argument  that  the  payment  of  the  income 
to  the  Insurance  Company  in  the  present  case  was  of  itself 
an  accumulation;  that  the  Company  are  recipients  of  the 
income  for  the  purpose  of  accumulation;  that  what  was 
done  was  the  same  thing  as  if  the  rents  were  paid  to  an 
individual,  to  accumulate  in  his  hands,  and  to  be  paid  over 
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at  the  death  of  the  life  insured ;  and  the  ease  was  presented  1851. 
to  the  Court  in  many  similar  points  of  view:  but  I  do  not 
see  how  the  payment  of  the  premiums  to  the  Insurance 
Company  out  of  the  income  is  an  accumulation  of  the  in- 
come. The  premiums  when  paid  to  the  Insurance  Com- 
pany become  part  of  their  general  funds,  subject  to  all 
their  expenses;  and  although  it  is  true  that  the  funds  in 
the  hands  of  the  Companies  do  generally  produce  accumu- 
lations, it  is  impossible  to  say  what  accumulations  arise 
from  any  particular  premium. 

It  was  said  that  it  was  an  accumulation  as  to  the  estate, 
because  the  estate  receives  back  a  certain  sum  upon  the 
death  of  the  party  whose  life  was  insured;  but  what  the 
estate  receives  back  is  not  the  accumulation  of  the  income, 
but  a  sum  payable  by  the  office  by  contract  with  the  tes- 
tator; and  is  this  an  accumulation  within  the  meaning  of 
the  statute?  The  history  of  the  statute  goes  far  to  shew 
that  it  is  not;  and  I  think  the  language  of  the  enactment 
confirms  that  view. 

The  enactment  is,  that  no  person  shall  settle  or  dispose 
of  real  or  personal  estate  so  and  in  such  manner  as  that 
the  rents,  profits,  income,  or  produce  shall  be  accumulated 
beyond  the  prescribed  periods;  and  these  are  words  which 
admit  of  a  clear,  plain,  common  sense  interpretation,  as 
referring  to  the  accumulation  of  rents,  profits,  and  income, 
qu£l  rents,  profits,  and  income.  Why  is  the  Court  to  put  a 
strained  construction  upon  them,  and  cut  down  the  un- 
doubted right  which  existed  before  the  statute,  beyond 
what  the  language  of  the  statute,  in  its  ordinary  interpre- 
tation, imports?  It  is  said,  that  the  Court  ought  to  do  so, 
because  the  spirit  and  intent  of  the  statute  was  to  prevent 
accumulations  and  the  suspension  of  the  beneficial  enjoy- 
ment; but  this  argument  appears  to  me  to  beg  the  ques- 


184  CASES  m  CHANCERT. 

1861.  tion;  for  it  assumes  that  what  the  Petitioner  here  calls  an 
accumulation,  suspending  the  beneficial  enjoyment^  was  an 
accumulation  intended  to  be  prevented  hj  the  statute. 

JudgmanL  Much  reliance  was  placed  in  the  argument  upon  the 
mischief  which  might  ensue  firom  policies  of  insurance 
being  resorted  to  for  the  purpose  of  evading  the  statute, 
if  the  dispositions  of  this  will  were  upheld;  but  I  enter- 
tain no  apprehension  of  anj  such  mischief  I  think  that 
settlors  and  testators  who  contemplate  accumulations  are 
far  too  keen  sighted  to  incur  the  risks  to  which  such  a 
course  of  proceeding  would  be  exposed.  On  the  other 
handy  I  see  enormous  mischiefs  which  would  arise  from 
the  construction  for  which  the  Petitioner  contends.  The 
case  before  us  is  but  one  instance  of  the  difficulties  to 
which  such  a  construction  would  lead.  If  it  be  supported, 
what  is  to  become  of  partnership  agreements  for  long  terms 
of  years,  where  certain  sums  are  to  be  drawn  out  annu- 
ally, and  the  remaining  profits  are  to  accumulate  and  be 
divided  at  the  end  of  the  terms?  What  is  to  done  with 
policies  of  insurance  on  the  lives  of  debtors?  And  how  is 
the  case  put  by  Mr.  JEToMouse,  of  a  settlement  of  policies 
of  insurance,  with  stock  transferred  in  trust  to  pay  pre- 
miums out  of  the  dividends,  to  be  dealt  with? 

The  absence  of  any  provision  in  the  Act  for  these  and 
many  other  such  cases  which  might  be  put,  leads  strongly 
to  the  conclusion  that  such  cases  were  not  intended  to  fall 
within  the  Act;  and  having  regard  both  to  the  origin  of 
the  enactments  and  the  spirit  of  the  Act,  I  am  of  opinion 
that  the  case  of  the  Petitioner  wholly  fails,  and  that  this 
petition  of  rehearing  must  be  dismissed  with  costs. 
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Ih  the  Matteb  of  STRACHAN'S  ESTATE,  and  op  the   i%  20^  k 
METROPOLITAN  IMPROVEMENT  ACTa  ^^• 

X  HE  petition  was  presented  by  Ann  Strachan,  the  ten  The  ootu  in- 
ant  for  life,  under  the  wiU  of  WiUtam  Strcu^an,  of  certain  n^nt  for  Kfe,*b 
premises  in  Wheeler-street,  Spitaifidda,  which  were  taken  JJ^p^^!^ 
by  the  Commissioners  of  Woods  &c.,  under  the  stat  9  &  10  taken  by  the 
Vict  c.  34,  for  enabling  the  said  Commissioners  to  construct  of  Woodi  &<x, 
a  new  street  from  SpitaifiOds  to  Shoreditch.    The  petition  ^Hi^  iST 
prayed  for  the  investment  of  the  purchase-money  which  p«>^«m«»tA«ts, 

f  ,  -  .  are  not,  upon 

had  been  paid  into  the  Bank,  the  payment  of  the  dividends  the  conitrucdon 
to  the  Petitioner  during  her  life,  and  for  the  payment  of  the  Act  s  &  4 
the  costs  of  the  Petitioner,  and  in  particular  the  bill  of  ^^^j^ihl'de- 
costs  of  her  solicitor  in  respect  of  the  sale  and  the  deduc-  ^v^^  of 

ezpenaes  of 

tion  and  proof  of  her  title.  the  purchaaei,** 

payable  by  the 

The  right  of  the  Petitioner  to  the  costs  depended  on  the  c^T*^ 

49th  section  of  the  stat  3  &  4  Vict  c.  87,  which  was  refer-  has  no  joriadic- 
red  to  by  the  later  Act,  and  which  provided,  that  where,  Met^i^ 
by  reason  of  any  disability  or  incapacity  of  the  person  or  J^to^TpMr. 
persons  entitled  to  any  houses,  &c.,  to  be  purchased  or  tion  the  co«ta  of 

ft  tenant  lor  lue 

taken  under  the  authority  of  the  Act,  the  purchase-money  in  making  out 
should  be  required  to  be 'paid  into  the  Buik  in  the  name  perty  taken  im- 
&c  of  the  Accountant-General,  and  to  be  applied  in  the  ^^^J^^ 
purchase  of  other  land,  &a,  to  be  settled  to  the  like  uses,  teunt  for  ufo 
in  pursuance  of  that  Act, — ^it  should  be  '' lawful  for  the  entitled mre- 
said  Court  to  order  the  expenses  of  all  purchases  from  time  ^^  ^^J^t 
to  time  to  be  made  in  pursuance  of  this  Act,  or  so  much  of  ^^'^fj^l^^ 
such  expenses  as  the  said  Court  shall  deem  reasonable,  to  pa*  of  the  pur- 
be  paid  by  the  said  Commissioners;  who  shall  from  time  which  i^pud 
to  time  pay  such  sum  or  sums  of  money  out  of  the  monies  j^to^^' 
applicable  to  the  purposes  of  this  Act  as  the  said  Court  ^^  ^eS^ 

shall  direct"  parties  entitled. 


Mr.  F.  J.  Wood,  for  the  Petitioner,  asked  for  the  order     Argument. 
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as  to  costs,  according  to  the  prayer;  or,  if  any  portion  of 
the  costs  should  not  be  ordered  to  be  paid  by  the  Commis- 
sioners of  Woods  &c.,  then  that  such  part  of  the  costs 


In  re 
Straciuk's 

MxTBopoLiTAir   might  be  paid  out  of  the  corpus  of  the  purchase-money, 
MPBoviMEw   j^^  ^^^^  ^Yie  residue  might  be  invested.    He  cited  an  un- 


ACTSb 

ArffurnenL 


reported  case,  in  which  an  order  for  the  payment  of  the 
expenses  incurred  by  the  tenant  for  life  out  of  the  corpus 
of  the  fund  had  been  made  by  the  late  Vtce-ChanceUor  of 
England. 

Mr.  W,  M,  James,  for  the  Commissioners  of  Woods  &c., 
objected  to  the  order  sought  as  against  them,  so  far  as  it 
related  to  the  costs  of  the  Petitioner  in  respect  of  the  sale 
and  in  making  out  her  title;  and  referred  to  the  construc- 
tion of  the  early  Railway  Acts  on  that  point. 


Judgment      ViCE-ChaNCKLLOE  : — 

I  cannot  order  that  the  Petitioner  s  costs  of  the  sale  be 
paid  by  the  Commissioners  I  doubt  very  much  whether  I 
have  power  under  the  Act  to  make  the  order,  which  has 
been  suggested,  for  the  payment  of  those  costs  out  of  the 
corpus  of  the  fimd.  I  do  not  think  the  Act  enables  me 
to  administer  any  equities  between  the  parties.  I  am 
sensible  of  the  hardship  of  the  case  as  respects  the  tenant 
for  life;  and  I  will  endeavour  to  ascertain  whether  the 
practice  of  the  other  Judges  of  the  Court  is  to  relieve  the 
tenant  for  life  from  any  portion  of  the  costs  which  are  not 
borne  by  the  parties  taking  the  land. 


May  ^Oth,     Vice-Chancellor  : — 

I  am  informed  by  the  Registrars  that  the  practice  is 
always  to  make  the  order  for  the  payment  of  the  costs  ac- 
cording to  the  terms  of  the  xVct  of  Parliament.     I  have 
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also  referred  to  the  authorities;  and  it  appears  to  me,  that  i85l. 

the  case  of  Mitchell  v.  NeweU  (a),  in  which  the  Court  re-  "  j^^  " 

fused  to  depart  from  the  literal  construction  of  the  Act,  Stkachak's 

•               !•          •           TTT                 •v»/f\              ••  Estate,  lvd 

IS  exactly  m  pomt    In  Ex  parte  Gooke\p)  a  petition  was  Mitbopolitav 

presented  by  the  tenant  for  life  of  lands  taken  by  a  Rail-  *' aot""* 


way  Company,  praying  the  interim  investment  in  the 
funds  of  the  purchase-money  which  had  been  paid  into 
Court  by  the  Company.  By  the  terms  of  the  Act  in  that 
case,  the  Court  had  power  to  order  the  expenses  of  "  all 
purchases''  made  in  pursuance  of  the  Act  to  be  paid  by 
the  Company;  and  it  was  there  held,  that  the  Court  had 
no  power  to  order  the  payment  of  the  costs  of  that  invest- 
ment It  was  considered  that  the  subsequent  Railway  Acts 
had  put  a  statutory  construction  upon  the  words  referring 
to  the  expenses  of  purchases  used  in  the  former  Acts,  by 
the  insertion  of  a  clause  in  the  subsequent  Acts,  directing 
the  costs  of  such  interim  investments  to  be  borne  by  the 
Company.  So  in  Ex  parte  Molyneux  (c),  the  Vice-Chan- 
ceUor  Knight  Bruce  reluctantly  declined  to  make  any  order 
as  to  the  costs  of  an  application  by  the  vendors,  to  have 
payment  out  of  Court  of  part  of  the  purchase-money  paid 
in  by  the  Liverpool  and  Manchester  Railway  Company,  and 
for  the  investment  of  the  remainder.  He  was  of  opinion 
that  he  was  bound  by  the  terms  of  the  Act  as  they  had 
been  construed  by  this  Court  in  a  series  of  cases. 

In  Ex  parte  Cooke  the  Court  said,  that  the  costs  in 
question  in  that  case  must  be  borne  by  the  tenant  for  life; 
this  was  in  effect  a  decision  that  they  were  not  to  be 
charged  upon  the  capital  of  the  fund.  The  principle  of 
these  decisions  is,  that  the  Court  has  no  power  except 
that  which  it  derives  from  the  Act  of  Parliament;  and 
the  Act  has  not  given  the  Court  jurisdiction,  upon  peti- 
tion, to  apportion  or  otherwise  deal  with  the  costs  as  be- 
tween the  tenant  for  life  and  the  remainder-man. 

(a)  3  Railw.  Cm.  616.  (6)  Id.  135.  (c)  2  Coll.  273. 
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July  ^rd,  8th,  CHADWICK  V.  MADEN. 

B.  became  the  X  HE  bill  was  filed  bv  the  Plaintiffs,  as  yendors,  against 

pnrchiieF  of 

premiies  st  an  Henry  Moden  and  Robert  Lees,  for  the  specific  performance 

kg^^Mif  the  ^^  <^  agreement  for  the  purchase  of  an  estate.    The  estate 

gwit  of  c.  in  in  question  was  put  up  to  sale  by  public  auction  on  the 

lmt&eTend(»rt*  4th  of  October,  1848,  and  the  Defendant  Maden  was  the 

ed  B.  to  d^^  highest  bidder,  and  was  declared  the  purchaser  at  the  aiic- 

md^^to  ^^^'    ^^^  *^^^  *^®  auction  he  signed  the  agreement  of 

•nbstitate  the  purchase,  and  also  signed  a  memorandum  written  at  the 

name  of  Cm 

CommimicA-  foot  of  a  duplicate  of  the  agreement,  purporting  to  acknow* 

^piaoe  be-  l^dge  that  in  making  the  purchase  he  acted  as  a  trustee 

dcw^i^^"  ^^^  *^®  Defendant  Lees.   Lees  was  present  and  paid  the  de- 

and  a,  with  posit.     The  communications  with  reference  to  the  title 

title.  The  yen-  wore  for  a  short  time  carried  on  by  the  vendors'  solicitors 

brooghttibdr^  with  Mr.  Beod,  a  solicitor,  as  to  whom  it  was  disputed  by 

biu  againat  B.  which  of  the  Defendants  he  was  employed ;  but  after  a  short 

and  C  for  ape-  '^    ^ 

dfic  perfonn-  time  the  investigation  of  the  title  was  taken  up  by  another 

co^iiet:—  solicitor,  Mr.  Hayworihy  who  was  employed  by  Lees  only, 

Sfl^^  *2r  and  with  whom  alone  the  vendors'  solicitors  communicated. 

poaing  XI.  to  be 
IheuentofC, 

ton  of  J9.  to  The  Defendants  differed  very  materially  in  their  state- 

made  him  per-  meiits  in  relation  to  the  pnrcliase.    The  Defendant  Maden 


j»j%^u.bieto  bj  his  answer  Stated,  that  he  had  bid  and  became  the  pur- 

That  the  com-  chascr  merely  as  the  agent  oiLees;  and  the  Defendant  Lees, 

t^^^^  on  the  other  hand,  wholly  denied  the  agency  of  Maden, 

dors'  toiidtor  and  Stated,  that,  after  Maden  had  become  the  purchaser, 

andtheaoUci-  r  i 

tor  of  a  with 

reference  to 

the  title,  waa  not  an  adoption  of  C.  as  the  purchaser  in  the  pkce  of  B^  but  should  be  assumed  to 

be  made  in  furtherance  of  the  original  contract,  in  which,  according  to  B.''i  representation,  he  was 

(as  between  himself  and  C.)  only  a  formal  partjr. 

That  the  bill  of  the  renders  baring  been  dismissed  against  Cj  at  his  instance,  C  would  not  be 
allowed  to  set  up,  in  a  suit  by  B.  against  himself  that  Uie  decree  against^,  in  the  suit  of  the  Ten- 
dors  had  been  nnproperly  obtained  in  his  absence. 

That  the  acceptance  of  the  title  by  C.  in  such  communications  would  not  be  binding  upon  B.y 
for  such  acceptance  would  be  r^azded  as  having  been  made  in  CL*«  own  right,  as  claiming  through 
B.,  and  not  as  agent  for  B. 

^  A  parb^  claiming  an  interest  in  a  purchase  by  rirtue  of  a  contract,  as  having  been  entered  into  on 
his  behalj^  is  a  proper  party  to  a  suit  bv  the  vendor  for  the  specific  performance  of  the  contract;  other- 
wiae,  if  he  claim  merdy  as  a  sub-purchaser— iS!9iii52f. 
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he  agreed  to  purchase  from  him  at  a  less  price  thui  he 
had  giyeiiy  provided  he  was  satisfied  as  to  the  title. 


Mr.  RM  and  Mr.  W.  M.  James  for  the  Plaintifik 

Mr.  Betkdl  and  Mr.  Pitmom^  for  the  Defendant  Maden, 
contended  that  he  was  in  the  situation  of  a  party  who 
had  declared  that  he  was  dealing  only  as  agent,  and  was 
therefore  not  personally  answerable:  Ex  parte  Hariop  (a), 
Johnson  y.  OgHby  (b).  The  discussion  as  to  the  title  with 
the  solicitors  of  Lees  had  amounted  to  a  discharge  of 
Maden^  and  an  adoption  of  Lees:  Maclean  t.  2)imn(c). 
The  fact  of  the  agency  might  not  appear  on  the  contract, 
but  it  was  a  fact  which  admitted  of  parol  proof:  Wilson  y. 
HaH(d). 

Mr.  Bacon  and  Mr.  OsbomSy  for  the  Defendant  Lees, 
contended  that  Lees  was  not  a  necessary  party  to  the  suit 
Zees  entered  into  no  contract  with  the  Plaintiffs,  he  had 
treated  only  with  Maden:  Tosher  y.  SmaU  (e). 


The  cases  of 


y.  Walford  (/)  and  Taylor  y.  Sal- 


fn^on  {g)  were  also  cited. 


Viob-Chakcellob  : — 

In  this  case  each  of  the  Defendants  has  insisted,  that 
the  bill  ought,  as  against  him,  to  be  dismissed.  The  De- 
fendant Lees  contended,  that  it  should  be  dismissed  against 
him  upon  the  ground  that  there  was  no  contract  between 
him  and  the  Plaintiffs;  and  I  think  the  bill  must  be  dis- 
missed against  this  Defendant  upon  that  ground.     The 


(a)  12  Yes.  358. 
(6)  3  P.  Wma.  279. 
\e)  4  Bing.  722. 
(<0  IJ.  R  Moore,  45. 


(0)  6  Sim.  633;  S.  O,  3  My.  k 
Cr.63. 
(/)  4  RuflB.  372. 
ig)  4  My.  k  Cr.  134. 
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Defendant  repudiating  any  trust  in  Maden  for  his  benefit, 
the  Court  cannot  in  this  suit  determine  the  question,  whe- 
ther such  a  trust  exists  or  not  If  Maden  be  compelled  to 
perform  the  contract,  he  must  seek  his  remedy  against  Lees 
in  another  suit;  and  the  dismissal  of  this  suit  as  against 
Lees  will  not  affect  that  remedy;  for  the  question  between 
Maden  and  Lees  will  be,  not  whether  Maden  was  bound 
to  perform  the  agreement,  but  whether,  having  been  com- 
pelled to  perform  it,  he  is  entitled  to  be  indemnified  by 
Lees;  and  Lees,  having  insisted  on  being  dismissed  from 
this  suit,  could  not  be  allowed  to  set  up  against  Maden 
that  the  proceedings  were  improperly  had  in  his  absence. 
But,  although  I  think  the  bill  must  be  dismissed  against 
Lees,  I  think  it  must  be  dismissed  against  him  without 
costs,  for  the  evidence  clearly  proves  that  the  memorandum 
signed  by  Maden  was  signed  in  his  presence ;  and  there  be- 
ing no  proof  on  his  part  that  he  at  any  time  communicated 
to  the  Plaintiffs  the  parol  contract  with  Maden,  which  he 
now  sets  up,  if  in  truth  it  ever  existed,  his  conduct  through- 
out must  have  led  the  Plaintiffs  to  believe  that  he  claimed 
under  the  contract;  and  I  am  of  opinion,  that,  if  he  had 
claimed  under  the  contract,  he  would  have  been  a  proper 
party  to  the  suit 


The  Defendant  Maden  contended,  that  the  bill  should 
be  dismissed  as  against  him  upon  three  distinct  grounds: 
first,  that  the  case  made  by  the  bill  was  not  the  case  of 
purchase  by  him  alone;  secondly,  that  he  bought,  and  was 
known  by  the  Plaintiffs  to  have  bought,  merely  as  the 
agent  of  Lees;  and  thirdly,  that  if  he  was  ever  liable  on 
the  contract,  the  Plaintiffs  have  discharged  him  from  the 
liability  by  adopting  Lees  as  the  purchaser.  But  I  am  of 
opinion  that  the  case  of  the  Defendant  Maden  cannot  be 
maintained  upon  any  of  these  grounds. 


As  to  the  first,  the  bill  distinctly  alleges  that  Maden  be- 
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came  the  purchaser  at  the  auction,  and  signed  the  agree- 
ment, and  that  Leea  claims  an  interest  in  the  contract  un- 
der some  agreement  entered  into  with  Maden;  and  it  does 
not  appear  to  me  that  the  next  allegation,  which  was  most 
relied  on  in  the  argument  on  this  point, — ^that,  in  fact, 
Maden  entered  into  the  agreement  as  well  on  behalf  of 
Leea  as  of  himself, — ^is  inconsistent  with  Maden  s  being  the 
sole  purchaser,  as  it  may  well  be  that  he  alone  purchased 
from  the  Plaintiffs,  though  he  made  the  purchase  on  his 
own  as  well  as  pn  Leee'  behalf;  and  the  succeeding  allega- 
tion proves  that  this  was  intended  by  the  bill ;  for  it  is  that 
Maden  has  by  writing  declared  himself  to  be  a  trustee  for 
Lees  in  respect  of  some  interest  in  the  contract;  and  in 
addition  to  this,  the  bill  charges  that  the  Plaintiffs  have 
never  been  parties  to  any  substitution  of  Lees  for  Maden^ 
and  that  Maden  is  the  person  liable  under  the  contract. 


18dl. 


Judgment, 


As  to  the  second  ground,  it  no  doubt  appears  that  Maden 
immediately  after  the  auction  represented  Lees  to  be  the 
purchaser,  and  therefore  himself  to  be  an  agent  merely ; 
but  it  distinctly  appears  by  the  evidence  that  the  Plain- 
tiffs' solicitor,  on  being  requested  to  insert  the  name  of 
Lees  in  the  agreement  as  the  purchaser,  declined  to  do  so, 
and  insisted  on  retaining  Maden  as  the  purchaser,  and 
drew  up  the  agreement  of  purchase  in  his  name  accord- 
ingly; and  that  Maden  then  signed  the  agreement:  and  I 
think  that,  assuming  Maden  to  have  been  an  agent  merely, 
and  independent  of  the  fact  of  his  having  become  the  pur- 
chaser at  the  auction,  the  signature  of  the  agreement  was 
sufficient  to  subject  him  to  the  liability  of  performing  it, 
it  being  clear  that  an  agent  may  become  liable  upon  his 
own  undertaking. 


As  to  the  third  point  insisted  upon  in  Maden  s  behalf:  I 
think  that,  in  point  of  fact,  the  communications  upon  the 
title  have,  at  all  events  since  Mr.  Haywoiih  was  concerned, 
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been  had  with  him  as  the  solicitor  of  Lees;  but  I  am  of 
opinion  that  Maden  is  not  thereby  discharged  from  the 
contract;  for  Maden  signed  the  memorandum  to  which  I 
have  referred  at  the  very  time  when  he  signed  the  agree- 
ment, and  thereby  and  otherwise  represented  to  the  Plain- 
tiffs that  Lees  was  entitled,  through  him,  to  the  benefit  of 
the  contract.  And  in  this  state  of  circumstances,  I  think 
the  communications  had  with  Lees  must  be  taken  to  have 
been  had  in  furtherance  of  the  original  contract,  and  not 
upon  any  new  or  substituted  contract.  Maden,  as  between 
himself  and  the  Plaintifis,  had  represented  himself  to  be 
placed  in  the  position  of  a  formal  party;  and  he  cannot,  I 
think,  claim  to  be  discharged  upon  the  ground  that  the 
Plaintifis  so  treated  him.  I  think,  therefore,  there  must 
be  a  decree  against  Maden  for  specific  performance. 


It  was  argued  on  the  part  of  the  Plaintiffs  that  Lees  had 
accepted  the  title,  and  that  the  decree  therefore  ought  to 
proceed  upon  that  footing:  but  it  is  one  thing  to  hold  that 
Maden  is  not  discharged  by  the  dealings  with  Lees,  and 
another,  that  he  is  bound  by  all  that  was  done  by  Lees  in 
the  course  of  those  dealings.  I  think  that  the  communi- 
cations had  with  Lees  upon  the  title  were  had  with  him  in 
his  own  right  as  claiming  through  Maden,  and  not  as  the 
agent  of  Maden;  and  that  Maden,  therefore,  is  not  bound 
by  any  acceptance  of  the  title  by  Lees,  if  he  in  fact  ac- 
cepted it,  as  to  which  I  entertain  some  doubt  There  must, 
therefore,  be  the  usual  reference  as  to  title. 


Another  point  which  was  raised  on  the  part  of  the 
Plaintiffs  was,  as  to  some  machinery  which  was  to  be 
taken  by  the  purchaser  at  a  valuation,  to  be  made  by  two 
arbitrators,  to  be  nominated,  one  by  the  vendors,  and  the 
other  by  the  purchaser,  or,  upon  the  purchaser's  default, 
by  the  vendors;  and  in  case  the  arbitrators  did  not  agree, 
by  an  umpire  to  be  appointed  by  them.     Notice  having 
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been  ^ven  to  Maden  to  name  an  arbitrator  to  value  this 
machinery,  he  omitted  to  do  so,  and  therefore  the  Plain- 
tiffs, the  vendors,  named  an  arbitrator  for  him ;  and  the 
arbitrators  having  named  an  umpire,  and  not  having 
agreed  in  their  valuation,  the  machinery  was  valued  by 
the  umpire.  The  question  was,  whether  Maden  ought  to 
be  held  bound  by  this  valuation ;  and  I  think  that  he  ought 
not.  It  was  made  at  a  time  when  the  Plaintiffs  were  in 
treaty  with  Lees,  and  when  Maden  might  well  expect  that 
the  contract  would  be  performed  by  him. 


1861. 


JvdgmefU, 


WILKINSON  V.  FOWKES. 


July  16<A, 

T2Qth, 
HE  bill  was  brought  by  the  son  and  heir-at-law  of  Mary  a  suppiemen- 

WUkinson,  who  was  the  widow  and  devisee  of  Matthew  Slfthe^^- 

WiUcinson,  for  the  purpose  of  setting  aside  the  conveyance  ^^  *^^  ^?*® 

of  a  freehold  estate  made  by  Matthew  WiUcinson  to  the  de-  brought  before  , 

fendant.     The  bill  alleged,  that  the  conveyance  was  obtain-  the  suppienwn- 

ed  by  fraud,  and  that  the  consideration  expressed  to  have  ^J^g.  ^"^ 

been  paid  for  the  same,  had  never,  in  fact,  been  paid ;  and  Court  to  deal 
_      -    -        ,         ,  .  .         .1.1    ^^^^  ^^  p^" 

it  prayed  a  declaration,  that  a  paper  writing,  signed  with  ties  to  both  re- 

the  mark  o{  Matthew  Wilkinson,  and  also  certain  inden-  wero''a5'pL^eT 

to  the  tame 
record. 
A  Defendant  to  an  original  suit  is  not  to  be  made  a  party  to  a  supplemental  suit,  on  the  mere 

ground  of  a  right  to  question  the  representatiYe  character  of  a  Defendant  to  the  supplemental  suit; 

fat  his  title  to  sustain  that  character  cannot  be  tried  in  this  Court 

The  original  Defendants  are  necessary  parties  to  a  supplemental  bill,  where  the  supplemental 
suit  is  occasioned  by  an  alteration  after  the  original  bill  is  filed,  affecting  the  rights  and  interests  of 
the  original  Defendants  as  represented  on  the  record ;  but  they  are  not  necessary  parties  to  a  sup- 
plemental bill,  where  there  may  be  a  decree  upon  the  supplementcil  matter  against  the  new  Defend- 
ants, unless  the  decree  will  affect  the  interests  of  the  original  Defendants;  nor  are  they  necessary  par- 
ties, where  the  supplemental  bill  is  brought  merely  to  introduce  formal  parties. 

To  a  bill  filed  by  the  heir  to  set  aside  a  purchase  from  his  ancestor,  on  the  ground  of  fraud,  stat- 
ing, also,  that  the  purchase-money,  or  alleged  consideration,  was  not  paid, — t^e  personal  represen- 
tative of  the  ancestor,  having  an  interest  in  the  question  whether  the  contract  is  valid  or  not,  is  a 
necessary  party;  and  if  sucn  personal  representative  be  brought  before  the  Court  by  supplemental 
biU,  the  original  Defendant  should  be  made  a  party  to  such  supplemental  bilL 
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tures  of  lease  and  release,  marked,  sealed,  and  delivered 
by  him,  were  obtained  by  fraud,  and  ought  to  be  set  aside ; 
and  that  the  defendant  Fowkea  might  be  decreed  to  deliver 
up  the  same  to  the  Plaintiff,  together  with  all  other  the 
title  deeds  entrusted  by  Matthew  Wilkinaan  to  the  Defend- 
ant, and  all  other  the  deeds  and  writings  in  the  possession 
of  the  Defendant,  relating  to  the  title  of  the  said  freehold 
hereditaments;  and  that  the  said  paper  writing  and  inden- 
tures, sealed  and  delivered  by  Matthew  WUkinsanf  might 
be  cancelled,  or  otherwise  that  Fowkea  might  be  decreed 
to  reconvey  the  said  freehold  hereditaments  unto  and  to 
the  use  of  the  Plaintiff  in  fee  simple,  freed  from  any  charge 
created  by  the  Defendant  Fowkes. 


The  answer  of  Fowkea  denied  the  alleged  fraud,  and  in- 
sisted that  the  conveyance  was  the  result  of  a  fair  and 
valid  agreement,  and  that  the  consideration  had  been  duly 
paid 


ArgumerU, 


Mr.  BeOuU  for  the  Plaintiff. 


The  Solicitor-Oenerai  and  Mr.  IT.  M,  Jamea,  for  the  De- 
fendant, objected,  that  the  personal  representative  of  Mat- 
ihew  WUkinaoTiy  the  vendor,  was  a  necessary  party.  The 
Defendant  was  entitled  to  have  the  suit  so  framed,  that  he 
might  be  discharged  in  respect  of  the  matter  in  question 
once  for  all.  Now,  the  bill  alleged  that  the  purchase  mo- 
ney had  not  been  paid: — if  so,  and  the  fraud  should  not  be 
substantiated,  as  the  defendant  had  a  right,  for  the  purpose 
of  this  argument,  to  assume  it  would  not  be,  the  Defend- 
ant would  be  liable  to  a  further  suit  by  the  representative 
of  Matthew  WHkinaoUy  for  the  purchase  money  which  the 
Plaintiff  alleged  to  be  unpaid.  The  Defendant  might  in- 
sist, that  the  question,  both  as  to  the  land  and  the  purchase, 
should  be  definitively  settled  in  this  suit. 


CASES  IN  CHANCERY. 
Mr.  Bethell  and  Mr.  KinglaJee  contrlL 

The  Plaintiff  has  nothing  to  do  with  the  personal  repre- 
sentative in  this  smt  No  question  can  in  this  suit  be  de- 
termined between  the  real  and  personal  representative. 
The  Defendant  alleges,  that  the  purchase  money  was  paid: 
bow,  then,  can  he  take  an  objection  founded  on  the  contra- 
ry supposition  ?  And  if  the  purchase  money  had  been  paid, 
as  the  Defendant  alleges,  the  Plaintiff,  in  setting  aside  the 
sale,  will  submit  (as  the  Court  might  require)  to  the  repay- 
ment to  the  Defendant  of  what  he  shall  prove  to  have  been 
paid. 


195 
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Wilkinson 

V, 
FoWKKfk 

ArgumetiL 


The  Vicb-Chaitcbllob  allowed  the  objection. 


Judgment 


The  personal  representative  of  Matthew  Wilkinaon,  who 
was  also  the  personal  representative  of  his  widow  and  de- 
visee, was  brought  before  the  Court  by  supplemental  bill; 
and  the  cause  again  stood  for  hearing. 


SUUemenL 


The  SdiciUn^Oeneral  and  Mr.  TT.  M.  James  objected,  Argument. 
that  the  suit  was  still  imperfect,  inasmuch  as  the  Defend- 
ant  Fowkes  was  not  made  a  party  to  the  supplemental 
bilL  All  parties  should  be  bound  by  the  decree;  but  if  a 
decree  were  made  in  this  suit,  and  a  subsequent  suit  was 
brought  against  the  defendant  by  the  personal  representa- 
tive of  WUkinson^  the  Defendant  could  not,  in  his  defence 
to  such  a  suit,  plead  the  decree  made  in  another  suit  to 
which  he  was  not  a  party.  It  was  not  enough  to  say,  that 
both  of  the  suits  would  come  on  to  be  heard  together;  that 
did  not  give  the  Defendant  in  one  suit  an  interest  in  the 
other.  It  was  substantially  the  same  as  if  the  Plaintiff  had 
filed  two  bills,  one  against  each  Defendant,  and  had  pro- 
cured the  two  suits  to  be  heard  together,— could  he  there- 
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FowKU. 
Argument, 


fore  say,  that  a  party  to  one  suit  must  be  taken  to  be  a 
party  to  the  other?  The  Defendant  Fowkea  had  no  oppor- 
tunity of  claiming  to  have  his  purchase  money  returned 
out  of  the  personal  estate  of  Matthew  WUkinsoriy  if  the 
Plaintiff  should  succeed  in  impeaching  the  sale.  Nor  had 
he  any  opportunity  of  ascertaining  or  contesting  the  fact  of 
whether  the  Defendant  to  the  supplemental  bill  was  in 
truth  the  personal  representative  of  Wilkinson, 

Mr.  FoUett  appeared  for  the  personal  representative  of 
Matthew  Wilkinson,  who,  as  such  personal  representative, 
was  the  Defendant  in  the  supplemental  suit,  and  submit- 
ted to  be  bound  by  any  decree  which  the  Court  might 
make. 

Mr.  BetheUj  Mr.  JBoft,  and  Mr.  Kinglake,  for  the  Plaintiff. 
— The  only  ground  on  which  the  objection  for  want  of 
parties  had  been  sustained,  was  in  respect  of  the  interest 
which  the  representative  of  Wilkinson  had  in  the  purchase- 
monies  :  whether  he  were  the  party  to  receive  or  pay,  he 
was  now  present,  and  would  be  bound  by  the  decree.  The 
later  cases  on  the  subject  of  making  the  original  Defend- 
ants parties  to  supplemental  bills  had  been  the  result  of 
modern  refinements,  arising  out  of  the  exercise  of  a  too 
subtle  ingenuity,  unknown  to  the  more  simple  pleading  of 
a  previous  time.  The  rule  twenty  years  ago  was  expressed 
by  Sir  John  Leach,  in  BignaU  v.  Atkins:  "If  any  purpose 
of  justice  requires  that  the  original  Defendant  should  be 
at  liberty  to  join  issue  with  the  Plaintiff  on  the  supple- 
mental facts,  then  it  is  fit  that  he  should  be  made  a  De- 
fendant (a)."  Whsit  purpose  of  justice  in  this  case  requir- 
ed that  the  original  Defendant  should  be  a  party  to  the 
supplemental  bill?  That  bill  was  tied  on,  as  it  were,  and 
made  one  with  the  original  cause,  and  had  all  the  effect,  as 


(a)  6  Madd.  371. 
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to  concluding  the  rights  of  the  parties  and  otherwise,  as  if        is^i. 
the  Defendants  were  parties  to  the  same  bill 

Most  of  the  cases  mentioned  in  the  judgment,  and  also 
Lyne  v.  PenneU  (a),  were  cited.  Argument. 


Viob-Chancbllor: — 

In  this  case  an  objection  was  raised  to  the  cause  being  Judffmem. 
heard,  upon  the  ground  that  the  original  Defendant  had  not 
been  a  party  to  a  supplemental  bill;  and  the  question  was 
much  argued,  in  what  cases  original  Defendants  were  ne- 
cessary parties  to  supplemental  suits.  I  have  thought  it 
right,  therefore,  to  examine  the  authorities  upon  the  sub- 
ject The  earliest  case  is,  I  believe,  Jones  v.  Jones  (6), 
where  Lord  Hardtuickey  after  some  observations  which 
seem  to  refer  to  the  particular  circumstances  of  that  case, 
and  to  the  period  at  which  the  objection  may  be  taken, 
states  his  opinion,  that  the  original  Defendants  are  not  ne- 
cessary parties  to  a  supplemental  bill  merely  introducing 
formal  partiea  Lord  Redesdale,  in  his  Treatise  on  Plead- 
ing, referring  to  this  ca8e(c),  which,  from  his  weU-known 
accuracy,  I  have  no  doubt  he  had  examined  with  the  Re- 
gistrar's Book,  deduces  from  it  more  general  rules:  First, 
that  where  an  event  occurs  after  the  filing  of  the  original 
bill,  and  there  is  a  consequent  alteration  with  respect  to 
the  parties  in  general,  the  Defendants  to  the  original  suit 
must  be  parties  to  the  supplemental  suit;  the  reason  as- 
signed being,  that  the  supplemental  suit  must  be  heard 
with  the  original  suit;  or,  if  the  original  suit  has  been 
heard,  then  upon  the  supplemental  matter  (d).  From  which 
reason  I  think  it  is  to  be  collected,  that  what  he  means  by 

(a)  1  Sim.,  N.  S.,  113.  nal  references  are  altered^  and 

(b)  3  Atk.  217.  cases  are  referred  to,  which  have 

(c)  Vide  p.  69,  2nd  edit ;  p.  68,      no  bearing  on  the  subject 

3rd  edit. ;  and  p.  76,  4th  (Mr.  Je-  (d)  Tr.  PL,  p.  69,  2nd  edit. ;  p. 

remy's)  edit.,  in  which  the  origi-      59^  3rd  edit. 
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a  consequent  alteration  with  respect  to  the  parties,  is  any 
alteration  which  may  affect  the  rights  or  interests  of  the 
original  Defendants,  as  represented  on  the  record.  Why 
is  the  cause  to  be  heard  as  to  them,  unless  their  interests 
may  be  affected  by  the  alteration  which  has  taken  place? 
Secondly,  Lord  Redesdcde  says,  that  the  original  Defend- 
ants need  not  be  made  parties  to  the  supplemental  suit, 
where  there  may  be  a  decree  upon  the  supplemental  mat- 
ter against  the  new  Defendants,  unless  the  decree  will  af- 
fect the  interests  of  the  original  Defendants  (a) ;  and 
thirdly,  he  adopts  Lord  Hardwickes  proposition  as  to  for- 
mal Defendants  (6). 


The  question  seems  to  have  rested  thus  on  Lord  Redea- 
dale's  authority,  till  we  come  to  the  decisions  of  Sir  /. 
Leach  in  BignaU  y.  Atkins  (c),  and  of  the  late  Vice-chan- 
cellor of  England  in  Qreenwood  y.  Aikinson^d) ;  and  neither 
of  these  cases  seems  to  me  to  have  altered  the  law  of  the 
Court  as  laid  down  by  Lord  Redesdale.  In  both  of  them 
the  original  Defendant  had  already  set  up  the  case  he  in- 
sisted upon  against  the  new  Defendant,  whom  he  required 
to  be  made  a  party;  and  neither  of  them,  therefore,  fell 
within  Lord  Redesdale's  first  class  of  cases.  It  is  to  ob- 
served, however,  as  to  those  cases,  that  each  of  them,  and, 
as  I  apprehend,  most  correctly,  adopts  the  principle  that 
the  supplemental  suit  grafts  the  new  parties  into  the  ori- 
ginal suit,  and  enables  the  Court  to  deal  with  the  parties 
to  both  records  as  if  they  were  all  parties  to  the  same  re- 
cord ;  and,  further,  that  BignaU  v.  Atkins  wholly  negatives 
the  idea  that  a  Defendant  to  the  original  suit  can  require 
to  be  made  a  party  to  the  supplemental  suit,  upon  the 
ground  of  a  right  to  question  the  representative  character 
of  the  new  Defendant,  an  idea  for  which  I  apprehend  there 


(a)  Tr.  PL,  p.  70,  2nd  edit. ;  p. 
69,  3rd  edit. 
(6)  lb. 


(c)  6  Madd.  369. 

(d)  6  Sim.  419. 
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can  be  no  foundation,  as  the  title  cannot  be  tried  in 
this  Court. 

The  next  case  was,  I  believe,  Feary  v.  Stephenson  (a), 
before  Lord  Langdaie,  a  case  in  which  his  Lordship,  whe- 
ther correctly  or  not  is  not  material  to  consider,  went 
upon  the  ground  that  the  interests  of  accounting  Defend- 
ants might  be  materially  affected  by  a  change  in  the  par- 
ties by  whom  they  were  called  to  account;  and  the  case 
thus  fell  within  Lord  Redesdale'a  first  class  of  cases,  and 
required  the  original  Defendants  to  be  made  parties  to  the 
supplemental  suit  Feary  y.  Stephenson  has  been  suc- 
ceeded by  the  series  of  cases  cited  from  Mr.  Hanle  Re- 
ports: Dyson  v.  Morris  (6),  Jones  v.  Howdls  (c),  and  Bol- 
land  V.  Baker  (d) ;  to  which  may  be  added,  Pa/rher  v.  Car- 
ter (e),  and  Parker  v.  Parker  (f);  in  some  of  which  cases 
the  original  Defendants  were  required  to  be  made  Defend- 
ants to  the  supplemental  suit,  and  in  others  not.  They 
were  not  required  to  be  made  parties  to  the  supplemental 
suit  in  Dyson  v.  Morris  or  in  Parker  v.  Carter,  because 
their  rights  and  interests,  as  represented  on  the  record,  re- 
mained the  same  as  before;  and  the  graft  of  the  parties 
into  the  original  suit  by  the  supplemental  suit,  enabled 
those  rights  and  interests  to  be  worked  out.  They  were 
required  to  be  parties  in  the  other  cases,  because  their 
rights  and  interests  might  be  affected  by  the  alteration 
which  had  taken  place.  Different  reasons  are  assigned  in 
these  cases  for  the  different  decisions;  but,  in  substance, 
the  question  in  all  of  them  has  been,  whether  the  altera- 
tion in  the  record  affected  the  position  or  the  interests  of 
the  original  Defendants.  The  language  of  Lord  Redesdale 
has  been  varied;  but  his  distinctions  do  not  appear  to  me 
to  have  been  shaken.     By  those  distinctions  I  shall  abide 
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(a)  1  Beav.  42. 
(6)  1  Hare,  413. 
(c)  2  Id.  342. 


(d)  3  Hare,  68. 
(«)  4  Id.  406. 
(/)  9  Beav.  144. 
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Judgment, 


in  deciding  the  present  case,  believing  that  the  attempt 
to  lay  down  more  definite  rules  upon  a  matter  which  must 
in  all  cases  be  governed  by  circumstances,  varying  in  each 
particular  case,  only  lead  to  increased  confusion. 

Adopting,  then,  Lord  Redesdale's  positions,  I  have  to 
consider  whether,  in  this  particular  case,  the  interests  of 
the  original  Defendant  can  be  affected  by  the  alteration 
introduced  by  the  supplemental  bill.  Now  the  original 
bill  is  filed  by  an  heir  against  the  Defendant  as  purchaser 
from  his  ancestor,  for  the  purpose  of  setting  aside  his  con- 
tract and  deeds  of  purchase.  At  the  hearing,  it  was  ob- 
jected, that  the  personal  representative  of  the  ancestor  was 
a  necessary  party  to  the  suit;  and  I  held  the  objection  to 
be  good,  as  the  bill  alleged  the  purchase*  money  to  be  in 
part  unpaid;  and  I  therefore  considered  that  the  personal 
representative  had  an  interest  in  the  question,  whether  the 
contract  was  good  or  not.  The  objection  having  been  al- 
lowed, the  supplemental  bill  has  been  filed  by  the  heir 
against  the  personal  representative  only;  the  purchaser, 
therefore,  has  no  opportunity  of  raising  any  question  be- 
tween himself  and  the  personal  representative  which  may 
not  have  been  raised  in  the  original  suit.  His  interest, 
therefore,  may  be  affected  if  the  nature  of  the  suit  admits 
of  any  such  question  being  raised.  It  will  not,  indeed,  be 
affected  if  this  bill  be  dismissed ;  but  if  the  transaction  be 
set  aside,  may  not  the  purchaser  have  rights  to  insist  upon 
against  the  personal  representative,  which  may  be  preli- 
minary to  any  decree  against  him.  May  he  not  have  rights 
against  the  Plaintiff  himself  which  could  not  be  set  up  in 
the  absence  of  the  personal  representative.  I  think  that 
he  may,  or,  at  all  events,  that  he  is  entitled  to  state  the 
grounds  on  which  he  contends  that  he  may;  and,  there- 
fore, though  most  reluctantly,  I  feel  myself  compelled  to 
allow  this  objection. 
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I  would  gladly  have  acted  on  the  offer  made  on  the  part 
of  the  personal  representative,  to  submit  to  any  decree 
which  might  be  thought  proper;  but  I  think  the  state  of 
the  authorities  precludes  me  from  doing  so;  for,  on  refer- 
ring in  my  copy  of  the  Reports  to  the  case  of  Jones  ▼. 
HoweOs  (a),  in  which  the  same  offer  was  made,  I  find  a 
note  against  it,  that  it  was  affirmed  by  the  Lord  Chan- 
cellor. 

(a)  2  Hare,  346. 
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Jvdgmenl, 


GREENWAY  v.  BROMFIELD. 
HANDLEY  v.  WOOD. 

X  HE  bill  in  the  first  cause  was  filed  in  March,  1840,  by 
judgment  creditors  of  WiUiam  Edwards,  to  enforce  the 
chaises  they  had  acquired  by  virtue  of  their  judgments, 
against  the  interest  of  the  debtor  in  a  real  estate  in  War- 
wickshire. The  estate  was  subject  to  several  charges  prior 
to  the  interest  of  the  debtor,  and,  among  others,  to  a  sum 
of  oOOOt,  appointed  by  the  will  oijohn  Edtvards,  the  father 
of  the  debtor,  in  execution  of  a  power  for  that  purpose. 
John  Edwards  died  in  October,  1835.  A  receiver  of  the 
estate  was  appointed  in  the  first  cause,  in  April,  1840,  and 
a  decree  was  made  in  March,  1842,  referring  it  to  the 
Master,  among  other  things,  to  inquire  and  state  what 
charges  and  incumbrances  there  were  upon  or  affecting 
the  estate  in  question. 

The  executors  oiJohn  EdwardSy  who  were  not  parties  to 
the  first  cause,  on  the  11th  of  June,  1845,  carried  in  a  state 
of  facts,  and  claim,  under  the  decree  in  that  cause,  for 
the  50002.  and  interest,  charged  on  the  estate  by  his  will. 

The  Master  by  his  report,  dated  in  January,  1850,  found 
that  the  5000i.,  with  interest  thereon  at  4/.  per  cent,  from 


Augtut  2nd 
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the  decease  of  John  Edwards,  was  a  charge  on  the  es- 
tate. 

The  bill  in  the  second  cause  was  filed  in  May,  1851,  by 
the  executors  of  John  Edwards,  for  the  purpose  of  enforc- 
ing the  charge  of  5000/.,  and  interest,  on  the  estate. 

Upon  a  petition  presented  by  the  Plaintiffs  in  the  first 
cause,  and  intituled  in  both  causes,  for  the  distribution 
of  the  fund  paid  into  Court  by  the  receiver,  and  the  pro- 
duce of  a  portion  of  the  estate  taken  by  a  Railway  Com- 
pany, the  question  arose,  as  to  the  period  from  which  the 
arrears  of  interest  on  the  charge  of  5000Z.  should  be  calcu- 
lated. 


Argument  Mr.  Schomberg,  for  the  executors  of  John  Edwards,  con- 
tended,  that  the  arrears  should  be  allowed,  either  from 
the  death  of  John  Edivards,  when  the  charge  accrued,  or 
at  least  from  six  years  prior  to  the  carrying  of  the  state 
of  facts  into  the  Master's  office.  He  cited  Hunter  v. 
Nockolds  (a). 

Mr.  /.  Russell,  Mr.  Bacon,  Mr.  Wright,  Mr.  Metcalfe^  and 
Mr.  Smaie,  for  other  parties,  relied  on  the  42nd  section  of 
the  Stat.  fS  &  4  Will  4,  c.  27,  by  which  the  land  was  ex- 
empted from  arrears  of  rent  or  other  charges  for  more 
than  six  years:  Hunter  y.  Nockolds  (J>)  differing  from  Du 
Vigier  y.  Lee  (c) ;  and  contended  that  the  proceedings  be- 
fore the  Master  would  not  take  the  case  out  of  the  statute: 
Harrisson  y.  Duignan  (d). 


(a)  IMac.  &0.654;  S.C,  1 
H.  &T.651. 
(6)  1  Mac.  &G.  640;   S,C^\ 


H.  &  T.  644. 
(c)  2  Hare,  326. 
{d)  2  D.  &  War.  295. 


CASES  IN  CHANCERY. 


203 


Vicb-Chancbllor  : —  is^i- 

The  question  upon  this  petition  was,  whether  the  exe- 
cutors of  John  Edwards  were  entitled  to  have  the  interest 
upon  a  sum  of  500021,  charged  upon  estates  affected  by  the 
suit,  paid  out  of  a  fund  in  Court,  which  had  arisen  from 
rent«  and  profits  of  the  estates  got  in  by  a  receiver  ap-  Judgment, 
pointed  in  the  cause;  and,  if  so,  from  what  period  the  in- 
terest was  to  be  computed. 


The  Plaintiffs  in  the  suit  being  judgment  creditors,  ob- 
tained the  appointment  of  the  receiver  in  the  year  1840; 
and  by  the  decree,  in  184f2,  it  was  referred  to  the  Master 
to  inquire  as  to  charges  and  incumbrances  upon  the  estate. 
The  parties  entitled  to  the  5000L  carried  in  a  charge  be- 
fore the  Master  in  June,  1845,  and  the  report  has  found 
the  50002.  to  be  due,  with  interest  from  the  death  of  John 
Edwards,  on  the  5th  of  October,  1835. 

It  was  argued  in  opposition  to  the  claim,  that  no  inter- 
est, or  at  all  events  no  interest  for  a  period  exceeding  six 
years  from  the  present  time,  was  payable  out  of  the  rents; 
and  HarrUson  v.  Duignan  (a)  was  cited  upon  the  point :  but 
in  Earrisson  v.  Duignan  the  party  entitled  to  the  charge 
had  been  no  party  to  the  report  which  found  the  charge, 
and  had  carried  in  no  claim  under  the  order  on  which  the 
report  was  founded;  and  the  case  goes  no  further  than 
that  a  report  of  an  infant's  maintenance,  in  which  the 
Master  upon  the  inquiry  as  to  the  infant's  portion  finds  a 
charge  upon  the  infant's  estate,  and  which  is  followed  by 
the  appointment  of  a  receiver,  will  not  take  the  charge 
out  of  the  Statute  of  Limitations  as  to  interest,  a  point 
on  which  I  should  have  thought  there  could  have  been 
no  doubt.  In  the  present  case,  however,  I  think  that  the 
interest,  from  whatever  period  it  may  run,  must  be  paid 


(a)  2  D.  &  War.  895. 
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out  of  the  rents;  for  the  Court  on  further  directions  could 
never  have  parted  with  the  rents  without  satisfying  the 
interest  on  the  charge. 

The  question  then  is,  from  what  period  the  interest  is  to 
be  computed?  And  I  am  of  opinion,  upon  the  authorities, 
Judgment.  ^^^  ^^  must  be  computed  from  six  years  antecedent  to 
the  claim  carried  in  before  the  Master.  The  case  upon 
this  point  appears  to  me  to  be  entirely  governed  by  Hun- 
ter  v.  Nockold8{a)  and  by  Henry  v.  8mith{b)y  in  which  Sir 
Edward  Sxigden  arrived  at  the  same  conclusion  as  was  ar- 
rived at  by  Lord  CoUenham  in  Hunter  v.  Nockolds. 

(a)  1  Mac.  &  G.664;  S.  C,  1  H.  &  T.  651.  (6)  2  D.  &  War.  381. 


July  I2th, 

A  petition  in 
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WILKINSON  V.  WILKINSON. 

A.  CLAIM  for  a  sum  of  7452.  18^.  lid.,  alleged  to  have 
been  expended  in  the  maintenance  of  K  P.  WUkinaorij  a 
lunatic,  by  the  Plaintiff,  who  was  his  committea  The 
lunatic  died  in  1843,  and  the  Defendants  were  the  admi- 
nistrator of  his  personal  estate  and  his  heiress  at  law. 
In  May,  1844,  after  the  death  of  the  lunatic,  a  petition  had 
been  presented  by  the  present  Plaintiff  in  the  lunacy, 
upon  which  a  reference  had  been  directed,  to  inquire  what 
sums  had  been  expended  by  the  Plaintiff,  for  the  mainten- 
ance of  the  lunatic,  beyond  an  allowance  of  1002.,  which 
had  been  paid  by  the  receiver  in  a  cause,  out  of  the  property 
to  which  the  lunatic  was  entitled.  The  report  was  made 
on  the  21st  of  December,  1844,  finding  that  the  sum  now 
claimed  had  been  so  expended.  The  claim  was  filed  on  the 
22nd  of  July,  1850.  The  report  and  the  Plaintiff's  affidavit 
were  the  only  evidence  tendered  of  the  debt  The  heiress 
at  law  filed  an  affidavit,  stating  Only,  that  she  insisted  upon 
the  Statute  of  Limitations  as  a  defence  to  the  claim. 
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Mr.  MalinSy  for  the  Plaintiff,  submitted  that  the  time         i85i. 
should  run  only  from  the  date  of  the  report.  wilkin8on 

V. 

Mr.  WiUcodc,  for  the  personal  representative  of  the  luna-         

tic,  did  not  object  to  the  order  sought  by  the  claim.  ArsruTMnt. 

Mr.  Sdwyn,  for  the  heiress  at  law,  submitted,  that  the 
report  was  entirely  ex  parte,  so  far  as  related  to  the  real 
representative,  and  was  not  in  any  respect  binding  upon 
her;  and  that,  even  if  it  had  been,  the  petition  and  report 
in  the  lunacy  could  have  no  effect  in  keeping  alive  the 
demand. 


The  Vicb-Chancbllob  said,  that  the  petition  and  report  Judffmeru. 
in  the  lunacy,  after  the  death  of  the  lunatic,  could  have  no 
effect  in  binding  the  estate  of  the  lunatic,  or  in  preventing 
the  operation  of  the  statute.  There  had  been  nothing  to 
prevent  the  claimant  from  proceeding  against  the  estate 
of  the  lunatic  immediately  after  his  death,  as  he  had  now 
done.  But,  independently  of  the  statute,  there  was  not 
even  prima  facie  evidence  of  the  debt  as  against  the  real 
estate.  •  The  admission  of  the  executor  was  no  evidence 
against  the  heiress  at  law;  and,  as  against  her,  the  claim 
must  be  dismissed  with  costs. 


The  cases  of  Marten  v.  Whichelo  (a)  and  Putnam  v. 
Bates  (b)  were  referred  to. 

(a)  1  Cr.  &  Ph.  267.  (b)  3  Russ.  188. 
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J^ay  6th  &  CHESTERMAN  t;.  MANN. 

Equity  wiu  not  JjY  a  lease,  dated  the  7th  of  August,  1 819,  Mann  demised 

cific  perfonn-  to  Westmocott  Certain  tenements  in  the  VauxhaU  Bridge 

S^t  by*th^^**"  ^^^  ^^1^  ^^^^^  *^«  Dean  and  Chapter  of /St  Peter's,  West- 

"^v^^*^  ^*'**^'  ^^  same  being  part  of  more  extensive  premises 

Ibr  the  renewal  Comprised  in  a  lease  of  the  28th  of  February,  1814f,  from 

afterAnSiee  ^^  Dean  and  Chapter  to  Rowles,  for  forty  years  from 

has  wiMiy  Christmas,  1813,  and  demised  by  Ratdee  to  Mann,  by  a 

n^lected  or  '  '  ■'  '      ^ 

refaaed  to  n-     lease  of  the  26th  of  November,  1817,  for  the  residue  of  the 

new;  and  the  ,         .  t        \    ^        -t  ^i.         <• 

non-payment,  same  term  wanting  three  days),  for  the  term  of  thirty-four 
of  AelSe*^     and  a  quarter  years  wanting  six  days  from  Michaelmas, 

ui^orf  uT**  ^^^^'  **  *  ^^^^  ^^ ^^^  *  y^*^'  ^^  ^^^  thereby,  for  him- 
paid  to  the  an-  Self,  his  heirs,  executors,  administrators,  and  assigns,  co- 
mmits to  anch  tenanted  with  Westmocott,  his  executors,  administrators, 
n^ect  or  re-  j^j  assigus,  that  it  Mann,  his  executors  or  administrators. 
An  under-  should  obtain  from  the  Dean  and  Chapter,  or  their  sue- 
noThimseif*  cessors,  any  new  lease  of  the  premises  thereby  demised,  or 
bound  to  take  term  therein  beyond  the  term  he  then  held,  which  would 

a  renewal  of  his 

leaM,  but  who  expire  three  days  before  Christmas-day,  1853,  then  and  in 

the  benefit  of  a  ^^^^  CBse  Mo/nn,  his  executors  or  administrators^  should 

hiJllMwr^r  *^^  would,  on  the  request  of  Westmocott,  his  executors, 

the  renewal  administrators,  or  assigns,  grant  and  execute  unto  him  or 

of  his  under- 

lease,  upon  pay-  them  a  new  and  fresh  lease  of  the  same  premises,  for  such 
^rtionofthe*^  further  term  or  number  of  years  as  Mann,  his  executors 
fines  and  ex-     ^p  administrators,  might  have  therein,  wanting  six  days 

penses  oi  a  r^ 

nowai  by  the  thereof,  until  the  term  of  seventy-four  and  three  quarters 
lord,  ought,  if    ycars  from  Michaelmas,  1819,  should  have  been  granted, 

he  complains  of 

the  amount  of  such  proportion  required  firom  him  by  the  mesne  landlord,  to  apply  without  delay  to 
a  Court  of  equity  to  assess  the  sum  which  he  ought  to  pay,  submitting  himself  to  the  jurisdiction  of 
that  Court,  to  compel  him  to  pay  a  reasonable  sum;  and  if  instead  of  making  such  application,  and 
after  notice  from  his  mesne  landlord  that  the  fine  must  be  paid  in  a  certain  time  or  lus  right  will  be 
excluded,  he  should  deky  the  payment^  the  objection  that  the  sum  demanded  from  him  was  unrea- 
sonable, will  not  excuse  his  laches. 

The  time  from  which  the  lessee  will  be  deemed  to  have  neglected  or  refused  to  renew,  is  not  to 
be  computed  from  the  latest  time  at  which  the  mesne  landlord  might  have  procured  a  renewal;  but 
fitmi  the  time  at  which  he  applies  to  the  under-lessee  to  contribute  to  the  fine  and  expense  of  the 
renewal  which  he  is  about  to  obtain,  or  has  obtained. 
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but  upon  this  condition^  nevertheless,  that  Westmacott,  his 
executors,  administrators,  or  assij^ns,  should  pay  and  con- 
tribute a  just  and  fair  proportion  of  the  fines,  fees,  and  ex- 
penses, which  Manny  .his  executors,  administrators,  or  as- 
signs, should  pay  or  expend  in  procuring  or  obtaining  such 
renewal  or  grant  beyond  the  term  which  he  then  had  in 
the  same  premises,  and  of  any  increase  of  rent  reserved  in 
or  by  such  renewed  leases,  (if  any),  beyond  the  rent  which 
he  then  paid;  and  that  Westmacott,  his  executors,  adminis- 
trators, or  assigns,  should  execute  a  counterpart  of  such 
fresh  lease  to  him  or  them,  in  which  should  be  reserved 
the  same  rent  as  was  reserved  by  this  lease;  and  it  was 
thereby  declared,  that  such  new  lease  or  leases,  and  the 
counterpart  thereof,  should  be  prepared  by  the  solicitor  of 
Mann,  his  executors,  &c.,  and  paid  for  by  the  lessee  thereof, 
and  should  contain  the  like  covenants  as  in  this  lease,  ex- 
cept the  covenant  for  renewal,  and  also  such  other  cove- 
nants as  might  correspond  with  those  in  the  then  existing 
lease  to  Mann;  and  it  was  thereby  provided,  that  nothing 
therein  contained  should  extend  to  bind  his  executors, 
&c.,  to  renew  his  then  present  or  any  future  lease  with 
Rowles,  nor  to  obtain  an  original  grant  from  the  Dean  and 
Chapter;  but,  if  he  should  refuse  or  neglect  so  to  do,  it 
should  be  lawful  for  WestnmcoU,  his  executors,  &c.,  at  any 
time  during  the  last  six  months  of  the  term  thereby  grant- 
ed, to  apply  for  or  obtain  a  lease  of  the  same  premises 
frt>m  Rowles,  or  the  Dean  and  Chapter,  discharged  from  all 
interest  of  Mann,  his  executors,  &c.,  therein. 
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By  another  lease,  dated  the  30th  of  November,  1819, 
Mann  demised  to  Westmacott  some  tenements  adjoining 
those  comprised  in  the  demise  of  August,  1819,  and  which 
were  also  part  of  the  premises  comprised  in  the  same  ori- 
ginal and  prior  leases,  for  the  term  of  thirty-four  and  a 
quarter  years  wanting  six  days,  from  Michaelmas,  1819,  at 
a  rent  of  37Z.  a  year;  and  Mann  thereby  entered  into  a 
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Mann. 

Statement. 


like  covenant  for  renewal  of  the  term  to  WestmacoUy  as  in 
the  demise  of  August,  1819. 

By  an  indenture,  of  the  1st  of  November,  1842,  WestrrKi' 
cott  assigned  the  premises  comprised  in  the  leases  of  Au- 
gust and  November,  1819,  to  the  Plaintiff  Chesterman,  for 
the  unexpired  residues  of  the  said  terms,  subject  to  the 
rents  and  covenants. 


In  1842,  Rowles  and  Mann,  being  both  dead,  the  execu* 
tors  of  Mann,  with  the  concurrence  of  the  executors  of 
Rowles,  obtained  a  renewal  of  the  lease  of  the  premises 
comprised  in  the  two  demises  of  August  and  November, 
1819,  by  Westmacott  to  Mann,  and  also  of  other  premises 
The  new  lease  from  the  Dean  and  Chapter  to  the  executors 
of  Mann  was  dated  the  24th  of  July,  1842,  and  was  made 
in  consideration  of  a  fine  or  foregifl  of  29002.,  and  of  the 
surrender  of  the  previous  lease,  and  was  for  a  term  of  forty 
years  from  Christmas,  1841,  subject  to  the  rents  and  cove- 
nants therein  contained. 


A  correspondence  between  the  respective  solicitors  of 
the  Plaintiff  and  the  Defendants,  on  the  subject  of  the  re- 
newal by  the  latter  of  the  leases  of  the  premises  which  the 
Plaintiff  had  taken  from  Westmacott,  commenced  in  Janu- 
ary, 1844.  The  substance  of  this  correspondence  is  stated 
in  the  judgment. 

Chesterman  filed  the  bill  in  August,  1849,  against  the 
executors  of  Mann,  stating  that  he  did  not  know  of  the 
renewal  of  the  lease  by  the  Dean  and  Chapter;  and  that 
the  same  was  effected  by  the  Defendants  at  an  unusual 
time,  and  was  concealed  from  the  Plaintiff;  and  that,  when 
he  discovered  the  same,  he  applied  to  the  Defendants  for  a 
new  lease  of  his  portion  of  the  premises,  according  to  the 
covenant,  offering  to  pay  his  fair  proportion  of  the  fines 
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and  expenses,  and  requiring  such  information  as  would 
enable  him  to  compute  the  same;  that  the  Defendants 
refused  to  give  him  any  such  information;  that  they  af- 
terwards promised  to  grant  him  a  new  lease,  and  at  first 
demanded  6o7L  as  the  Plaintiff's  proportion  of  the  fines 
and  expenses,  and  afterwards  raised  their  demand  to  10232., 
and  gave  notice  that,  unless  the  amount  was  forthwith 
paid,  they  would  not  grant  any  new  lease  to  the  Plaintiff. 
The  bill  alleged,  that  6572.  greatly  exceeded  the  Plaintiff's 
fair  proportion  of  the  fines  and  expenses;  and  it  prayed 
that  the  Defendants  might  be  decreed  specifically  to  per- 
form the  covenants  contained  in  the  said  leases  of  August 
and  November,  1819;  and  might  be  decreed  to  grant  and 
execute  to  the  Plaintiff  a  new  and  fresh  lease  or  new  and 
firesh  leases  of  the  said  premises,  according  to  the  terms 
of  the  covenant,  the  Plaintiff  being  ready  and  willing  and 
thereby  offering  to  pay  to  the  Defendants  and  to  contri- 
bute a  just  and  fair  proportion  of  such  fines,  fees,  and  ex- 
penses, and  to  execute  a  counterpart  or  counterparts  of 
such  new  or  fresh  lease  or  leases  according  to  the  terms  of 
the  covenant 


1851. 


SkUemmU, 


The  answer  stated  the  correspondence.  The  Defendants 
said,  they  had  not  communicated  the  renewal  to  the  Plain- 
tiff as  they  knew  nothing  of  his  interest,  and  he  had,  in 
fact^  then  no  interest  in  the  premises.  They  said  that  the 
renewal  had  not  been  made  at  an  unusually  early  time, 
but,  on  the  contrary,  rather  later  than  it  ought  to  have 
been  according  to  custom;  and  they  relied  on  their  notice 
to  the  Plaintiff  of  the  Srd  of  December,  1845,  and  the  other 
facts  (adverted  to  in  the  judgment),  and  declined  to  renew 
the  leases  to  the  Plaintiff. 


Mr.  MalvM  and  Mr.  Sdwyn  for  the  Plaintiff. — The  co- 
venant is  in  general  terms,  giving  the  Plaintiff  a  right 

p2 
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at  anj  time  to  call  for  a  renewal,  if  his  lessor  should 
himself  obtain  a  renewal.  There  is  nothing  in  the  con- 
tract which  enabled  the  lessor  arbitrarily  to  fix  a  time 
beyond  which  he  would  not  renew.  Even  if  he  might  fix 
a  time  by  a  notice,  still  it  could  only  be  accompanied  by 
terms  upon  which  he  was  entitled  to  insist  The  Defendants 
should  have  placed  themselves  in  the  position  of  a  party 
offering  to  renew  for  a  proper  fine,  before  they  could  be  in 
a  condition  to  exclude  the  right  of  the  Plaintiff  by  impos- 
ing an  arbitrary  period  for  the  exercise  of  that  right.  The 
Defendants,  instead  of  doing  this,  required  an  unreason- 
able sum  to  be  paid  by  the  Plaintiff,  a  sum  which  had 
fluctuated  from  657^  to  10232.  without  any  explanation 
of  the  diversity.  The  Plaintiff  had  throughout  the  corre- 
spondence sought  in  vain  to  discover  the  principle  upon 
which  the  charge  was  computed  Until  the  question  of 
the  amount  of  the  fine  and  expenses  to  be  borne  by  the 
Plaintiff  had  been  settled,  laches  could  not  be  attributed 
to  him.  But  there  had,  in  fact,  been  no  laches;  for  the 
basis  of  the  contract  between  Mann  and  WestmacoU  was, 
that  the  time  of  renewal  should  be  before  the  expiration  of 
the  lease  from  the  Dean  and  Chapter,  and  the  lease  would 
not  expire  until  1853.  The  Defendants  had  the  whole  of 
that  time  to  renew,  and  the  Plaintiff  therefore  had  the 
same  time.  The  Defendants  might,  for  their  own  conve- 
nience, have  anticipated  the  time  of  renewal;  but  they  could 
not  thereby  accelerate  the  obligation  of  the  Plaintiff,  or 
deprive  him  of  any  portion  of  the  time  which  the  covenant 
gave  him. 


The  Solicitor-Oeneral  and  Mr.  Shadwdl,  for  the  Defend- 
ant& — ^The  grounds  of  defence  to  the  suit  are  both  legal  and 
equitable.  The  legal  ground  is,  that  the  Plaintiff's  case  is 
one  where,  being  under  the  reciprocal  obligation  to  per- 
form his  own  part  of  the  contract,  he  has  come  for  the  aid 
of  the  Court  to  enforce  performance  by  the  Defendants, 
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nithout  avening  performance  or  anTtking  equivalent  to 
performance  bj  himself.  The  payment  of  the  fine  by  the 
Plaintiff  and  the  renewal  by  the  Defendants  are  concurrent 
acts,  the  covenants  are  dependent  on  each  other.  The  doc- 
trine is  stated  in  Selwyn's  Nisi  Prius,  voL  1,  p.  527,  11th 
edit  tit  '* Concurrent  Acts;''  aqd  is  supported  by  many 
authorities:  OlazArook  y.  Woadrow  (a),  Heard  v.  Wad- 
ham  (b)y  Rvbery  ▼.  JervoUe  (c).  The  condition  of  paying 
the  fine  as  the  title  to  renewal,  is  not  one  which  the 
Plaintiff  has  .an  indefinite  time  to  perform ;  it  must  be 
done  immediately,  viz.  in  convenient  time:  Comyn.  Dig. 
tit  ''Condition,"  (O)  5.  Regarding  the  payment  of  the  fine 
either  as  a  concurrent  act  or  as  a  condition,  the  case  of 
the  Plaintiff  fails.  Not  only  is  there  the  absence  of  a  right 
in  point  of  law,  but  the  delay  of  the  Plaintiff  has  disenti- 
tled him  to  any  assistance  in  a  Court  of  equity  as  against 
the  Defendants.  This  is  equally  clear  upon  the  authorities 
on  the  question  of  the  right  to  renewal:  Jackson  v.  Saun^ 
dera  (d),  Deane  v.  Marquis  ofWai/erford  (e)\  as  upon  the 
general  principle  of  the  Court  in  refusing  to  enforce  spe- 
cific performance  where  there  has  been  laches:  Heaphy  v. 
HUL  (/),  Carter  v.  Dean  and  Chapter  of  Ely  ((g). 


1861. 


Argum$nL 


Mr.  Sdwyn  in  reply. — The  law  as  to  concurrent  acts 
has  no  application.  In  order  to  obtain  the  benefit  of  that 
principle,  the  Defendants  must  have  been  in  this  position 
— they  must  have  intimated  their  intention  to  renew  to 
the  Plaintiff,  and  stated  to  him  that  his  proportion  of  the 
payment  was  a  certain  sum,  and  that  such  sum  must  be 
paid  at  a  certain  time  or  he  would  lose  his  right  to  re- 
newal. Instead  of  this,  without  any  information  to  the 
Plaintiff,  the  Defendants  make  a  voluntary  payment  of 


(a)  8  T.  R  360. 
(6)  1  East^  619. 
(c)  1  T.  R  229. 
{d)  1  Bch.  &Lef.  443;  S.C.,  2 


Dow,  437,  462,  per  Jjord  Eldon, 
(6)  Id.  461,  n. 
(/)  2  S.  &  S.  29. 
iff)  7  Sim.  211. 
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1851.  the  whole  amount  of  the  fine.     The  existence  of  any  con- 

Chestjbrman  c^^^^t  duty  or  obligation  in  such  a  case  is  rendered  im- 

,,*'•  possible  by  the  acts  of  the  Defendants. 

Mann. 


Vicb-Chancellor  : 
Ju^menL  What  the  legal  rights  of  the  Plaintiff  may  be,  is  a  ques- 
tion that  it  is  not  in  any  manner  my  intention  to  decide. 
If  he  has  rights  in  a  Court  of  law,  he  may  assert  those 
rights  in  that  Court;  but  he  has  come  here  for  the  exer- 
cise of  the  equitable  jurisdiction  of  this  Court  in  a  suit 
for  specific  performance, — ^the  exercise  of  that  jurisdic- 
tion being  always  subject  to  the  discretion  of  the  Court; 
which,  although  not  an  arbitrary  discretion,  is  undoubt- 
edly to  be  exercised  with  proper  care  and  attention,  in 
looking  to  the  conduct  of  the  parties  and  to  the  circum- 
stances of  each  particular  case.  If  there  be  a  case  in 
which  this  discretion  as  to  specific  performance  is  to  be 
carefully  exercised,  it  is  a  case  like  the  present, — ^where 
there  is  no  mutuality, — ^where  the  Plaintiff  asserts  a  right 
to  call  for  the  specific  performance  of  the  covenant,  and 
the  Defendants  have  no  means  of  enforcing  that  covenant 
against  him. 

It  has  been  very  strongly  urged  by  Mr.  Sdwyn,  that 
there  was  an  improper  amount  of  fine  charged  upon  the 
Plaintiff.  If  he  so  thought,  he  should  have  then  come 
into  a  Court  of  equity  for  the  specific  performance  of  the 
covenant,  and  put  himself  in  the  power  of  the  Court,  so 
as  to  enable  the  Court  to  compel  him  to  pay  a  reasonable 
sum.  If  the  Plaintiff  has  the  equity  which  he  asserts,  and 
that  without  applying  to  a  Court  of  equity  to  assess  the 
amount  of  the  fine,  he  might  hold  that  equity  not  only  for 
the  three  years  for  which  it  has  been  attempted  to  be 
held,  but,  for  aught  I  can  see,  for  twenty  years  longer,  or 
an  indefinite  time,  by  simply  saying,  "You  have  imposed 
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V. 

Mann. 


an  unreasonable  fine  upon  me;  I  will  not  subject  myself        i85i. 

to  the  jurisdiction  of  a  Court  of  equity  to  ascertain  the    chbotrmIm 

proper  amount  of  the  fine  I  ought  to  pay,  and  you  have 

no  means  of  resorting  to  a  Court  of  equity." 

Judgment. 

I  might,  it  is  possible,  have  had  more  doubt  upon  the 
case,  if  the  question  had  not  been,  as  I  conceive  it  to  be, 
certainly  concluded  by  the  authoritiea  Mr.  Sdwyn  has 
argued  the  question  as  if  it  depended  upon  the  time  for 
the  original  renewal  of  the  lease  by  the  first  lessee,  and 
not  on  the  time  of  making  an  application  ta  the  under- 
lessee  to  contribute  to  the  payment  of  the  fine.  But  that 
is  not  the  view  taken  in  the  Irish  cases  upon  the  subject, 
nor  are  those  Irish  cases,  as  the  argument  has  assumed, 
dependent  upon  the  Irish  statute,  but  many  of  them 
are  anterior  to  the  existence  of  that  statute;  and  in  the 
case  of  Lennon  v.  Napper  (a),  the  doctrine  is  distinctly 
laid  down  by  Lord  Redesdctle.  He  distinguishes  the  case 
of  mere  neglect,  which  will  not  exclude  the  party  from  the 
right  of  renewal,  from  the  case  of  wilful  neglect  or  refusal 
to  renew,  after  which  a  Court  of  equity  will  not  inter- 
fere (&).  Then  what  is  a  wilful  neglect  and  refusal,  which 
will  exclude  the  equity?  In  the  other  cases,  the  non-pay- 
ment of  the  proportion  of  the  fine  after  demand  made  for 
the  payment  by  the  lessor,  is  so  defined. 

Now  let  us  see  what  the  facts  of  this  case  are:  This 
lease  was  renewed  in  1842.  Nothing  appears  to  have  oc- 
curred between  the  parties  till  about  the  month  of  De- 
cember, 1843,  when  application  was  made  to  Mr.  Westmor 
cotty  who  was  the  lessor  of  the  Plaintiff,  to  know  whe- 
ther he  could  renew  the  lease.  Through  the  medium  of 
that  application,  the  Defendants  come  into  communication 
with  the  Plaintiff  in  the  month  of  January,  1844;  and  as 


(a)  2Sch.&Le£682. 


(6)  Id.  686, 
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early  as  July,  1844,  the  Defendants  write  throttgh  their  so- 
licitor to  the  Plaintiff,  apprising  him  that  they  are  advis- 
ed by  counsel,  that  the  mode  of  bringing  the  matter  to  a 
termination  is,  to  give  notice  to  the  Plaintiff  that  he  must 
pay  the  fine  within  a  certain  time,  or  that  they  will  not 
hold  themselves  bound  by  the  covenant  to  renew.  A  cor- 
respondence goes  on  between  the  parties  throughout  the 
remainder  of  the  year  1844.  Nothing  definite  or  conclu- 
sive appears  in  that  correspondence;  but  I  cannot  say  it 
at  all  impresses  my  mind  with  a  notion  that  there  was, 
throughoutHhat  year,  any  bon&  fide  intention  on  the  part 
of  the  Plaintiff  to  renew.  On  the  24th  of  October,  1845, 
the  Plaintiff  writes,  stating,  that  it  was  his  intention  to 
renew;  and  the  Defendants  then  offered  to  renew  upon 
payment  by  the  Plaintiff  of  102oZ.  for  the  fine  and  ex- 
penses. Now,  what  is  the  conduct  which  the  Plaintiff 
pursues  upon  that  occasion?  He  desires  to  know  what 
has  been  paid  to  the  superior  landlord,  he  having  been  in 
possession  of  the  information  ever  since  the  early  part  of 
1844.  He  is  then  told  that  he  has  had  that  information  al- 
ready furnished  to  him  through  his  solicitor;  to  which  the 
reply  in  effect  is,  "  that  it  will  cost  nothing  to  give  it  to  him 
again."  On  the  3rd  of  December,  1845,  the  Defendants, 
very  sensibly  I  think,  brought  the  matter  to  a  termination, 
by  giving  the  Plaintiff  notice  that  they  did  not  consider 
themselves  bound  to  renew  at  all;  but  that  they  would 
renew  if  he  would  pay  the  stated  proportion  of  the  fine 
and  expenses;  and  that  if  the  amount  was  not  paid  with- 
in one  month,  they  would  decline  to  renew  upon  any 
terms.  The  Plaintiff  did  not  think  proper  to  make  that 
payment  He  did  not  file  a  bill  for  the  purpose  of  putting 
himself  under  the  control  of  this  Court,  which  would  have 
enabled  him  to  pay  his  reasonable  proportion  of  the  fine; 
but  he  lies  by  from  October,  1845,  to  some  time  in  July, 
1848,  when  he  makes  a  fresh  demand  for  renewal  Having 
made  that  fresh  demand  for  renewal,  he  is  quiet  again  till 
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August,  1849,  and  then  he  files  the  present  bill.    Under        isoi. 
those  circumstances  I  think  I  have  rarely  seen  a  more   ^^^^^^^ 
clear  case  for  dismissing  a  bill,  and  dismissing  it  with  «• 

Mann* 
costs.  

JudgmeiU, 


ECCLES  V.  CHEYNE. 


Jidy  lecA. 

TAuffuMSth. 
HE  claim  stated,  that  John  Btbby,  hj  indentures  of  TUb  Orden  of 

lease  and  release  of  the  Ist  and  2nd  of  July,  1831,  conveyed  ^,^i^850,  n- 
and  assigned  certain  real  and  leasehold  and  personal  es-  lAting  to  claimi, 

*"  were  intoidod 


tate  to  Thomas  Oouthwaiie  and  Thomas  Beay,  upon  trust,  to  apply  to  can 
to  sell  and  convert  the  whole  of  such  property  into  money;  ^J^onid  haT« 
and,  after  payment  of  the  costs  incident  thereto,  as  to  one-  ^^^^"^ 
fourth  of  the  proceeds  and  the  income  therefrom,  upon  bill  bringing 
trust,  for  Mary  Btbby  his  wife,  and  after  her  decease,  as  ties  before^ 
she  should  by  deed  or  will  order  or  direct;  and  as  to  one  ^'^ 
other  fourth  part,  in  trust,  for  the  absolute  use  of  his  son  tiom  in  the  Oe- 
WiUiam;  and  as  to  another  fourth  part,  in  trust,  for  the  Sr^d^  ^ 
absolute  use  of  his  son  Thomas;  and  as  to  the  remaining  ^P"^  }^^*  ■■ 

°   topartiea,are 

fourth  part,  in  trust,  to  pay  the  income  for  the  benefit  of  designed  to 
his  son  Henry  for  life;  and  after  his  decease,  upon  trust  peme  of  brings 
for  all  and  every  the  child  or  children  of  the  said  John  "^^^^ 
Btbby  living  at  his  death,  and  the  issue  of  any  of  them  l»««ing,  m  Um 

MiBA^  to  which 


who  might  be  then  dead  (such  issue  taking  a  parent's  claims  wen  in- 
share),  as  tenants  in  common:  that  the  deed  provided,  w'Jsons^whSe^* 
that  the  rents  of  the  property,  until  the  sale,  should  be  ^n^^Jn^Jf^^j, 
applied  in  like  manner  as  the  income  would  be  applicable;  those  of  the 
and  also  provided  for  the  change  of  trustees:  that  Henry  to  restore  the 
died  in  January,  1832,  at  which  time  there  were  five  lI^hm^^ 
children  of  John  Btbby  living;  John  his  eldest  son,  Tho-  "^^'^^^ 
mas,  WiUtamy  Elizabeth,  and  Mary;  that  John  Btbby  sur-  rach  parties  to 
vived  Mary  his  wife,  and  died  in  1849 ;  that  the  Plaintiff  beforeX  ^ 
was  the  administrator  of  Mary  the  daughter,  who  died  in  *^^' 
1840;  that  the  Defendants,  Cheyne  and  Chard,  had  been 
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fome  years  ago  appointed  trustees  in  the  place  of  Oauihr 
waite  and  Reay,  and  had  accepted  such  office. 

The  claim  stated,  that  portions  of  the  property  only  had 
been  sold;  and  that  Cheyne  and  Chard  refused  to  execute  the 
trusts  or  appoint  new  trustees  And  the  Plaintiff  claimed 
to  have  new  trustees  appointed;  an  account  of  the  trust 
property  received  by  Cheyne  and  Chard,  or  which,  without 
their  wilful  default,  they  might  have  received;  the  admi- 
nistration of  the  trust  under  the  direction  of  the  Court; 
and  a  receiver. 


The  trustees,  Cheyne  and  Chard,  were  the  only  De- 
fendanta 

The  affidavit  of  the  Defendants  stated,  that  Mary  Bibby, 
the  wife  of  the  settlor,  had  made  two  wills,  purporting  to 
execute  her  power  of  appointment,  one  of  which  wills  was 
dated  in  July,  1832,  and  the  other  in  June,  1844;  and 
that  the  Defendants  were  advised  that  it  was  doubtful  whe- 
ther the  latter  operated  to  revoke  the  former;  but  it  stated 
that  the  latter  wiU  only  had  been  proved. 


Jvly  16M. 
Argument 


Hr.  RoU  and  Mr.  Danid  for  the  Plaintiff. 


Mr.  Molina  and  Mr.  Cottine,  for  the  Defendants,  con- 
tended, that  the  claim  should  be  dismissed. — First,  it 
did  not  appear  upon  the  facts,  necessarily,  that  the  Plain- 
tiff had  any  title  whatever;  for,  if  the  limitation  of  the 
share  of  Henry  to  the  children  of  the  settlor  living  at  hxa 
decease,  and  their  issue,  were  construed  to  refer,  in  point 
of  time,  to  the  decease  of  the  settlor  (the  last  antecedent), 
Mary,  the  daughter,  who  died  in  1840,  would  have  taken 
no  interest,  and  the  Plaintiff  only  claimed  as  her  adminis- 
trator; that  the  other  children  of  the  settlor  were  not 
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parties  to  the  claim;  and  therefore  there  were  no  parties 
before  the  Court  to  discuss  the  question  of  construction, 
and  it  could  not  be  decided  in  their  absence.  Secondly, 
that  the  Court  would  not,  on  a  claim,  remoye  the  trus- 
tees, or  deprive  them  of  the  power  of  appointing  other 
trustees  in  their  place:  In  re  Hodaon's  Settlement  (a) ;  or, 
at  least,  the  Court  would  not  do  so  upon  the  facts  appearing 
upon  the  affidavits,  which  negatived  any  misconduct  on 
the  part  of  the  trustees.  Thirdly,  that  the  charges  of 
misconduct  and  default,  and  of  the  refusal  of  the  trustees 
to  act,  having  been  negatived,  the  Court  would  not  make 
a  decree  for  the  execution  of  the  trust,  which  was  only 
sought  on  the  ground  and  as  a  consequence  of  such  miscon- 
duct and  default:  Johns  v.  Mason  (b),  Penny y.  Penny  (c). 
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Argument 


Mr.  RoUy  in  reply,  submitted  to  the  dismissal  of  so  much 
of  the  claim  as  sought  to  remove  the  trustees  and  to  charge 
them  with  wilful  neglect  and  default;  and  asked  leave  to 
amend  the  claim,  by  stating  that  the  Plaintiff  was  one  of 
the  children  of  Mary  the  daughter,  as  well  as  her  adminis- 
trator. 


Vige-Chancellob  : 

I  hope  it  will  not  be  understood,  that,  in  taking  the 
course  I  propose  to  take  in  this  case,  I  am  deviating  from 
the  course  I  laid  down  in  Johns  v.  Mason  (b)  and  in  Penny 
V.  Penny  (c).  The  question  in  cases  of  this  description  ap- 
pears to  me  to  resolve  itself  into  this,  whether  the  Court 
can,  upon  the  case  stated,  make  a  decree?  It  was  intended 
by  the  Orders  of  April,  1850,  to  prevent  the  inconvenience 
and  expense  occasioned  by  bringing  a  number  of  parties  in 
the  first  instance  before  the  Court  [His  Honob  stated 
the  7th  and  8th  Orders.]     It  is  perfectly  clear,  from  these 

(a)  Ante,  p.  118.  (6)  Ante,  p.  29.  (c)  Ante,  p.  39. 


Judgment, 
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1851.        Orders,  that  one  of  the  objects  for  which  they  are  designed 

"«j  is,  to  avoid  the  expense  which  is  occasioned  by  making  nu- 

«.  merous  parties  to  a  bill  in  respect  of  concurrent  interests 

with  that  of  the  Plaiatiff  in  the  subject  of  the  suit  (a),  and 

Judgmetu.  ^  revert  to  the  practice  of  the  Court  which  existed  and  was 
acted  upon  in  Lord  Hardwickes  time,  when  it  was  said  of 
parties  having  such  interests,  that  they  might  come  in  be- 
fore the  Master.  I  think  the  Orders  were  made  for  simple 
cases, — cases  where  the  decree  would  be  of  course,  accord- 
ing to  the  case  made  by  the  claim,  upon  a  bill  filed,  pro- 
vided all  proper  parties  were  before  the  Court  The  pre- 
sent claim,  perhaps,  sins  against  that  rule,  in  seeking  to  re- 
move trustees,  which  would  not  be  a  decree  of  course;  and 
it  also  goes  beyond  a  decree  of  course,  as  to  wilful  neglect 
and  default.  I  do  not  mean  to  lay  down  the  rule,  that  the 
Court  will  not,  in  any  case,  remove  trustees  on  these 
claims,  or  that  it  will  not  entertain  a  charge  of  wilful 
neglect  and  default ;  but  they  must  be  exceptional  casea 
If  the  claim  resolves  itself  into  a  simple  claim  for  adminis- 
tration, I  think,  the  absence  of  the  parties  constitutes  no 
objection  to  the  decree  being  made;  for  the  Court  may 
take  care  that  all  proper  parties  are  summoned  before  the 
Master,  and  that  the  trustees  have  that  indemnity  to 
which  they  are  entitled. 

I  say  nothing  upon  the  question  of  construction,  in  the 
absence  of  the  parties,  beyond  this, — ^that  the  question 
arises  upon  the  will,  whether  the  time  at  which  the  gift 
over  is  to  take  effect  is  the  death  of  Henry  or  the  death 
of  the  testator.  Undoubtedly  the  children  living  at  both 
periods  must  be  represented;  and  the  parties  also  must  be 
summoned,  who  would  be  entitled  if  Mary  the  widow  has 
not  by  her  will  made  a  valid  appointment  of  the  fourth 
share. 

(a)  Sm  Waiawa  ▼.  Toung^  1  Sim.  N.  S.  114. 
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The  daim  was  amended  bj  adding  the  statement^  that        1851 
the  Plaintiff  was  one  of  the  children  of  Mary  the  daughter 
of  the  settlor. 


DiBBOBS  the  daim  as  to  the  appointment  of  new  trustees,  and  as  to        MinuU, 

the  prayer  for  wilfhl  neglect  and  default ;  and  let  the  Plaintiff  pay  the  

ooetB  of  80  much  of  the  affidavits  as  relates  to  the  charges  of  wilful 
ne^ect  and  default  or  misconduct  on  the  part  of  the  trustees.  Inquire 
whether  Hewry  is  living  or  dead,  and,  if  dead,  when  he  died;  what 
diildren  of  John  Btbby  the  settlor  were  living  at  the  time  of  the 
death  (A  Henry,  and  at  the  time  of  the  death  of  John  the  settlor; 
whether  any  and  which  of  the  children  living  at  the  date  of  the  set- 
tlement have  died,  and  when,  and  whether  leaving  any  and  what  is- 
sue. Inquire  whether  McMry  BUbby  exercised  the  power  of  appoint- 
ment given  to  her  by  the  settlement,  otherwise  than  as  the  same  may 
have  been  exercised  by  the  will  of  June,  1844 ;  and  who  is  her  per- 
'  sonal  representative;  and  who  is  the  heir  at  law  and  legal  personal  re- 
presentative of  the  settlor.  If  the  Master  should  find  that  the  parties 
as  to  whom  inquiries  are  directed  are  before  the  Court,  or  when  they 
shall  have  been  duly  served  with  writs  of  summons,  and  have  appeared 
before  him,  direct  the  accounts  under  the  trust : — take  an  account  of 
all  the  personal  estate  comprised  in-  the  deed,  received  by  the  trus- 
tees, in  the  usual  form,  also  an  account  of  the  rents  and  profits  of  the 
estate,  freehold,  leasehold,  and  copyhold,  comprised  in  the  deed; 
whether  any  and  what  parts  have  been  sold ;  when  and  by  whom, 
and  to  whom,  and  for  what  sum  of  money ;  and  an  account  of  the 
purchase-money  received  by  the  trustees ;  and  direct  a  sale  of  the  un- 
sold trust  property.    Beserve  further  directions  and  costs. 
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Jvly  25(A. 


Fonn  of  order 
appointing  a 
tniAtee  in  the 
place  of  a  trus- 
tee oat  of  the 
Jurisdiction, 
where  there  i« 
another  and 
continoinff  trot- 
tee,  and  ue 
▼eflting  order  ib 
not 


Ik  thb  Matter  op  FLYER'S  TRUST,  and  of  thb 
TRUSTEE  ACT,  1850. 

viN  a  petition  for  the  appointment  of  a  trustee  in  the 
place  of  one  out  of  the  jurisdiction,  there  being  another  and 
continuing  trustee,  the  vesting  order  was  not  deemed  ap- 
plicable (a),  and  the  order  was  made  in  the  form  below. 


Mr.  Pryor  for  the  petition. 


Order,  This  Court  doth  order,  that  Samuel  Botnnan,  in  the  petition  nam- 

—  ed,  be  appointed  a  new  trustee  of  the  will  of  William  Plyer^  the  te»- 

tator  in  the  petition  named,  in  substitution  for  Charles  Plyer^  and  in 
.addition  to  the  petitioner  William  Plyer,  And  it  is  ordered,  that  Tho- 
mas Veasey,  of  ftc,  the  petitioner's  solicitor,  be  appointed  to  join  and 
concur  with  the  said  William  Plyer  in  conveying  the  messuage,  cot- 
tage, or  tenement  in  the  said  testator's  will  mentioned,  and  thereby 
devised  upon  tmst  as  therein  mentioned,  so  that  the  same  may  be- 
come vested  in  the  petitioner  William  Plyer  and  the  said  Samuel 
Bowmany  for  an  estate  of  inheritance  to  them  and  their  heirs  in  fee 
simple,  as  joint  tenants,  upon  the  trusts  of  the  said  testator's  will. 
And  it  is  ordered,  that  the  said  Thomas  Veasey  do  convey  or  join  and 
concur  in  conveying  the  said  hereditaments  accordingly. 


(a)  See  /n  rv  WaU's  SetOement,  ante,  p.  106. 
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I»  THE  Matter  of  HEYS'  WILL,  and  op  the  Auguatia. 

TRUSTEE  ACT,  1860. 

X  HE  petition  was  presented  under  the  Trustee  Act,  1850,  Form  of  order 
for  the  appointment  of  a  new  trustee  of  a  copyhold  estate,  new  ^ui^^f  a 
in  the  place  of  deceased  trustees.    Under  the  28th  section  ^^^p^i^^ 
of  the  Act,  the  Court  is  empowered  to  make  a  vesting  or^  »  pe"®"  *; 

*  complete  tbe 

der,  with  the  consent  of  the  lord  of  the  manor,  or  other-  assunmceofthe 
wise  to  appoint  a  person  to  do  all  necessary  acts  for  com-  q^w  xxvj^, 
pleting  the  assurance.    The  order,  in  this  case,  was  asked 
for  under  the  second  alternative,  and  was  made  in  the  sub- 
joined form. 


Mr.  J.  BaUy  for  the  petition. 


Tms  Court  doth  order,  that  Tliomaa  Rawsiran  of  Lanende  near  Order. 
Eadingdeny  in  the  county  of  Xanccufor,  oottonHspinner,  be  appointed 
trustee  of  the  will  of  James  HeySy  dated  the  26th  day  of  January, 
1830,  in  substitation  for  and  in  the  place  oiJwmee  BeTuon  otherwise 
ffeys  and  William  Robineon,  both  deceased.  And  it  is  ordered,  that 
the  copyhold  hereditaments  and  premisea  devised  by  the  said  testa- 
tor's will,  and  now  remaining  unsold,  do  vest  in  Thomas  Bawetron 
for  sach  estate  and  interest  as  the  said  James  Benson  otherwise  ffeys 
and  WiUiam  Robinson^  if  living,  would  have,  or  as  the  said  Thomas 
TattersaU  Bohinson,  the  customary  heir  of  the  said  William  Roibinson 
deceased,  now  has  therein.  And  the  said  Thomas  TaUersaR  Robinson 
declining  to  act  in  the  execution  of  the  trusts  of  the  will  of  the  said 
Thomas  Heys^  it  is  ordered,  that  Thomas  Woodcock  of  Hadingden 
aforesaid,  in  the  place  of  the  said  Thomas  TattersaU  Robinson,  do  all 
such  acts  as  maybe  necessary  to  vest  the  said  copyhold  estate  in  the 
said  Thomcu  Rawstron, 
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-,'{^^l^.u  DEVEY  V.  THORNTON. 

A  suggestion  -^^  Y  a  Settlement  on  the  marriage  of  Wittiam  Devey  and 

of  a  fan^S?  -^^^  Thornton,  in  1809,  the  sum  of  SOOOt  SL  per  cent  Re- 

the  adminUtra-  duced  Annuities  was  settled,  upon  trust,  for  Ann  Thorn- 

the  cestui  que  ton  foT  life,  and  then  for  WiUiam  Devey  for  life,  and  then 

SHharacte™  ^^'  ^  ^^^  every  or  any  one  or  more  of  the  children  of 

was  entitled  to  the  marriage,  as  William  Devey  and  Ann  Thornton  should 

adistnbutive       ,   ,  ^  ^ 

■hare  of  the  jointly  appoint;  and  in  default  of  appointment,  upon  trust, 
fiJrij  obtained  for  all  the  children  of  the  marriage  equally,  the  shares  of 
Ste^htotion  ^^^  ^  ^®  vested  at  twenty-one,  and  of  daughters  at 
under  which  ha  tweuty-ouc  or  marriage. 

claimed  such 
share,  is  no  de- 

Cwnio the  There  was  issue  of  the  marriage  four  children :  the 

claim  of  the  ad-  Plaintiff /(W«)i,  the  Defendants  WiUiam  and  Ann  Agnes, 

mmistrator;  nor  ^  \  if       ' 

is  it  a  defence  and  a  fourth  child,  Thornton  Devey,  who  attained  twenty- 
suggest  that  a  one  and  married,  but  afterwards  died  on  the  28th  of 
thkhthePiain-  March,  1841.    Ann  Devey,  the  mother,  died  in  1835. 

tiff  derires  his 
title  from  the 

cestui  que  trust,  IJpon  the  death  of  Thornton  Devey,  some  disputes  arose 
SlIiBk^or  is^  between  his  widow  Margaret  and  his  father  William  Devey; 
?»rt*tofcBdSl^  the  father  claiming  to  be  entitled  to  some  real  estate  as 
placed;  for  it  is   heir  of  his  son,  and  to  some  personal  property  by  gift  from 

contraiT  to  the 

course  of  the  him;  and  Margaret  the  widow,  on  the  other  hand,  al- 
an  kiquLy  as  l^^^gi  t^*^*  there  was  a  will  of  the  son  in  her  favour;  and 
OT  SvJSdiS*^  *^*^*»  ^  ^®  ^^  intestate,  she  was  entitled  to  a  moiety  of 
of  a  deed,  upon  the  personal  property  claimed  by  the  fiither,  as  well  as  of 
tiieumreror  the  Other  personal  estate  of  the  son.  These  disputes  ended 
SMteeiTof^e**  ^  ^  Compromise  between  the  widow  and  the  father,  which 

fund  to  which 

it  relates,  where  the  ascertainment  of  the  Talidity  or  invaliditj  of  the  deed  is  not  essential  to  the 
iafetj  of  the  Defendants;  and  the  feet  of  a  bill  having  been  filed  to  set  aside  the  deed  under  which 
the  claim  is  made,  or  exclude  the  fund  in  question  from  its  operation,  is  not  a  ground  upon  which 
the  trustees  can  resist  the  legal  title  to  reoeiTe  the  fund;  for  the  Court  cannot  gire  the  Plaintiff  in 
such  other  suit  the  benefit  of  an  injunction  to  protect  the  fund  upon  the  suggestion  in  the  answer 
of  the  trustees;  but  the  existence  of  such  other  suit  entitles  the  trustees  to  retain  such  a  portion  of 
the  trust  fund  as  may  be  sufficient  to  answer  their  costs  of  such  other  suit 
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was  carried  into  effect  by  a  deed,  dated  the  4th  of  May,  1841. 
By  this  deed,  which  was  made  between  the  widow  of  the 
one  part,  and  the  father  of  the  other  part,  after  reciting 
the  disputes  above  mentioned,  and  that  other  disputes  had 
arisen  between  the  parties  with  respect  to  the  claims  set 
up  by  the  widow  to  the  real  and  personal  estate  of  the  son, 
and  also  reciting  an  agreement  by  the  father  to  secure  an 
annuity  to  the  widow,  and  to  give  up  some  parts  of  the 
property  to  her,  and  that  the  agreement  had  been  carried 
into  effect  on  the  part  of  the  father, — ^the  widow,  in  con- 
sideration thereof,  released  her  interest  in  the  real  estate 
of  the  son,  and  in  the  personal  estate  of  the  son  claimed 
by  the  father,  and  in  all  other  his  personal  estate.  But 
this  deed  made  no  express  mention  of  the  reversionary 
interest  in  the  5000Z.  stock  held  upon  the  trusts  of  the  set- 
tlement 


1851. 


Statement. 


After  the  execution  of  this  deed,  and  on  the  4th  of  May, 
1843,  administration  to  the  estate  of  Thornton  Devey  was 
granted  to  William  Devey  the  father,  the  widow  having 
renounced;  and  the  assets  of  the  son  were  then  sworn  to 
be  under  the  value  of  50Z. 


Wmiam  Devey  the  father  died  in  November,  1849;  and, 
upon  his  death,  and  on  the  23rd  of  February,  1850,  ad- 
ministration de  bonis  non  to  the  estate  of  Thornton 
Devey  was  granted  to  the  Plaintiff,  upon  the  formal  re- 
nunciation of  the  widow;  and,  on  this  occasion,  it  was 
found  necessary  to  increase  the  duty  which  had  been  paid 
upon  the  letters  of  administration  granted  to  the  father; 
and  an  affidavit  was  made  by  the  Plaintiff,  in  which  he 
stated,  that,  since  the  grant  of  the  former  letters  of  admi- 
nistration, the  true  value  of  the  estate  of  Thornton  Devey 
had  been  ascertained,  and  it  had  been  discovered  that  too 
little  stamp  duty  had  been  paid  thereon;  for  that,  since 
the  death  of  William  Devey,  the  marriage  settlement  had 
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been  discovered,  by  which  it  appeared  that  Thornton 
Devei/,  as  one  of  the  issue  of  the  marriage,  took,  on  attain- 
ing twenty-one,  a  vested  interest  in  one  fourth  of  the  SOOOf. 
stock  payable  on  the  death  of  his  parents,  in  default  of 
any  exercise  of  the  joint  power,  which  he  believed  had  not 
been  exercised. 


The  Plaintiff,  after  the  letters  of  administration  to  the 
estate  of  Thornton  Devey  had  been  granted  to  him,  applied 
to  the  trustees  to  divide  the  fund ;  and  thereupon  the  so- 
licitor of  the  trustees,  on  the  26th  of  February,  1850,  wrote 
to  the  solicitor  of  the  Plaintiff,  inquiring  whether  the 
Plaintiff  would  take  a  transfer  of  his  one-fourth  share  as 
one  of  the  children,  leaving  the  other  one-fourth  claimed 
by  him  as  administrator  to  be  dealt  with  thereafter;  and 
also  inquiring  for  copies  of  the  letters  of  administration 
granted  to  the  Plaintiff  and  to  William  Devey ;  and  whe- 
ther the  trustees'  costs  would  be  discharged  at  the  time  of 
the  settlement,  or  whether  the  trustees  should  sell  stock 
and  defray  the  costs  out  of  the  proceeds.  Between  the  date 
of  this  letter  and  the  1st  of  March,  1850,  the  solicitor 
of  the  trustees  inspected  the  letters  of  administration; 
and  on  the  Ist  of  March,  1850,  the  Plaintiff's  solicitor 
wrote  to  the  solicitor  of  the  trustees,  requesting  to  know 
whether  he  was  satisfied,  and  whether  the  trustees  in- 
tended to  settle  the  claims  of  the  parties  without  further 
delay;  and  in  this  letter  the  Plaintiff's  solicitor  stated, 
that  if  the  trustees  still  objected  to  transfer  a  moiety  of 
the  funds  to  the  Plaintiff,  that  gentleman,  in  order  to  save 
unnecessary  litigation  and  expense,  would  withdraw  the 
distringas  put  upon  the  stock,  and  enable  the  trustees  to 
transfer  the  three-fourths,  to  which  the  Plaintiff  and  WU- 
liam  and  their  sister  were  entitled,  leaving  the  other 
fourth,  claimed  by  the  Plaintiff  as  administrator,  to  be 
dealt  with  thereafter.  According  to  the  suggestion  of  the 
trustees'  solicitor,  and  with  reference  to  the  costs,  he  add- 
ed, that  he  apprehended  that  no  difficulty  would  arise,  but 
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that  it  could  be  easily  arranged.  No  answer  having  been 
returned  to  this  letter,  the  Plaintiff's  solicitor  again  wrote 
to  the  solicitor  of  the  trustees,  on  the  11th  of  March,  1850, 
to  the  same  effect;  and,  this  letter  having  been  also  left 
unanswered,  he  again  wrote  on  the  14th  of  March,  1850, 
to  the  effect,  that,  his  letter  not  having  been  answered, 
the  Plaintiff  intended  to  file  a  bill  to  enforce  the  distri- 
bution of  the  fund,  unless  the  trustees  distributed  it  on  or 
before  the  next  Monday,  and  that,  in  that  case,  he  should 
seek  to  charge  the  trustees  with  the  expenses  of  the  suit; 
and  in  this  letter  the  Plaintiff's  solicitor  again  repeated 
the  Plaintiff's  offer,  to  accept  one-fourth  of  the  fund  to 
which  the  Plaintiff  was  entitled  as  one  of  the  children, 
leaving  the  one-fourth  originally  belonging  to  Thornton 
Devey  for  future  disposal;  and  added,  that  he  was  ready 
to  allow,  on  his  part,  all  proper  costs  up  to  that  time  in- 
curred by  the  trusteea  On  the  18th  of  March,  the  soli- 
citor of  the  trustees  replied,  that  in  consequence  of  the 
claims  set  up  by  the  Plaintiff  to  a  moiety  of  the  fund, 
costs,  charges,  and  expenses  had  been  incurred  by  the  trus- 
tees, which  they  were  advised  were  not  chargeable  on  the 
trust-fund  generally,  but  on  the  Plaintiff's  share  thereof; 
that  the  trustees  were  perfectly  ready  to  transfer  the 
whole  fund  to  the  parties  entitled,  but  were  advised  not 
to  dispose  of  it  by  piecemeal  That  they  were  ready  to 
adopt  any  means  which  the  Plaintiff's  solicitor  could  sug- 
gest for  ascertaining  the  parties  interested  in  the  one- 
fourth  of  the  fund,  which  was  claimed  by  the  Plaintiff  as 
administrator,  but  which  claim,  the  letter  suggested,  was 
apparently  waived  or  abandoned.  And,  on  the  same  18th  of 
March,  the  Plaintiff's  solicitor  wrote  to  the  solicitor  of  the 
trustees  in  reply,  stating,  that  the  Plaintiff  was  ready  to 
allow,  out  of  the  one-fourth  part  which  he  claimed  as  admi- 
nistrator, all  such  costs  as  the  trustees  might  have  properly 
incurred  in  respect  of  that  one-fourth,  in  addition  to  such 
costs  as  might  be  properly  chargeable  on  the  general  fund. 

q2 


1851. 


State  unnt. 
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Statement, 


That  the  solicitor  of  the  trustees  was  mistaken  in  suppos- 
ing that  the  Plaintiff  ever  intended  to  waive  or  abandon 
his  claim  as  administrator;  that  he  merely  desired  to 
meet  the  suggestion  of  the  solicitor  of  the  trustees,  for 
immediate  distribution  of  the  other  three-fourths  of  the 
trust  fund,  leaving  the  remaining  one-fourth,  derived 
through  Thornton  Devey,  for  subsequent  disposal.  And  in 
this  letter  the  Plaintiff's  solicitor  again  called  on  the  trus- 
tees to  distribute  the  three-fourths  without  further  delay, 
and  stated,  that  his  client  would  then  take  proceedings 
against  the  trustees  for  the  remaining  fourth,  in  case  they 
should  still  be  advised  to  resist  the  transfer. 


The  bill  was  filed  on  the  17th  of  April,  1850,  against 
the  trustees  (who  were  the  original  trustees  of  the  settle- 
ment) and  against  the  other  surviving  children  and  a 
mortgagee  of  the  Plaintiff's  share,  praying,  either  to  re- 
move the  trustees  or  to  have  the  trusts  executed  under 
the  direction  of  the  Court,  and  one  moiety  of  the  fund 
transferred  to  the  Plaintiff,  and  the  other  moiety  to  the 
Defendants,  the  surviving  children. 


The  answer  stated  the  facts  relating  to  the  release  and 
administration;  and  that  the  Defendants  had  been  in- 
fonned  and  believed  that  it  had  been  then  lately  admitted 
by  the  Plaintiff's  solicitor,  that  the  share  and  interest  of 
Thornton  Devey  in  the  trust  funds  under  the  settlement 
was  not  disclosed  to  the  widow  of  Thornton  Devey  at  the 
time  of  the  execution  of  the  release,  and  that  she  did  not 
intend  to  release  her  right  in  the  trust  funds.  That,  after 
the  Plaintiff  claimed  to  be  entitled  to  Thornton's  share, 
they  caused  inquiries  to  be  made  as  to  how  the  Plaintiff 
had  obtained  the  letters  of  administration  to  Thornton 
Devey  to  be  granted  to  him ;  and  that  they  had  been  in- 
formed and  believed,  that  it  was  not  disclosed  by  the 
Plaintiff,  that  Thornton  Devey  had  left  a  widow,  and  that 
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the  widow  was  still  living;  nor  was  the  widow  cited.  That 
they  believed  that  the  widow  of  Thornton  Devey  had  been, 
by  the  Plaintiff  and  his  solicitor,  kept  in  ignorance  as  to 
the  share  of  Thornton  Devey  in  the  trust  funds;  and  that 
the  Plaintiff  had  obtained  administration  to  her  husband's 
estate  to  prevent  her  disputing  the  Plaintiff's  right  to 
Thornton  Devey's  share,  which  she  would  do  if  she  were 
aware  of  the  circumstancea  That  they  believed  the  Plain- 
tiff's solicitor  was  cognizant  and  had  notice  of  the  fact 
of  the  arrangement  made  with  the  widow  of  Thornton 
Devey,  and  that  she  was  still  living  and  resided  in  the 
neighbourhood  o(  London;  and  that  the  Plaintiff  and  his 
solicitor  had  lately  admitted,  that  Thornton  Devey'a  inter- 
est under  the  settlement  was  not  taken  into  consideration 
at  the  time  the  release  was  executed,  and  that  they  knew 
where  the  widow  lived;  but  that  the  Plaintiff's  solicitor, 
though  applied  to  by  their  solicitor  for  the  purpose,  had 
not  disclosed  her  address.  The  answer  also  stated,  that 
the  Defendants  requested  the  Plaintiff 's  solicitor  to  pro- 
cure the  consent  of  Thornton  Devey's  widow  to  the  trftisfer 
of  his  share  in  the  trust  funds,  or,  at  the  least,  to  apprise 
her  thereof;  but  that  the  Plaintiff  and  his  solicitor  refused 
or  neglected  so  to  do.  And  the  Defendants  said,  that  they 
acted  under  the  advice  of  counsel  in  refusing  to  distribute 
the  tnist  funds  without  the  assent  of  the  widow  of  Thorn- 
ton Devey. 

The  funds  were  transferred  into  Court  It  was  stated, 
at  the  hearing  of  the  cause,  that  the  widow  of  Thornton 
Devey  had  lately  filed  a  bill  to  set  aside  the  release  of 
May,  1841. 


The  ^SoZicitor-Gcw^oZ  and  Mr.  Spe<?d  for  the  Plaintiff     •    ^'•^^««- 

Mr.  WhiUyread  for  the  Defendants,  William  Devey  and 
Ann  Agn^  Devey, 
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1351.  Mr.  BetheU  and  Mr.  Ol<i83e  for  the  Defendants,  the  trus- 


tees. 


TuoaRTON.        The  case  of  Lyse  v.  Kingdon  (a)  was  referred  to. 
Arffument,  • 


Vice-ChakcbIiLor  : — 
Judfrmetu,         Two  questions  arise  in  the  case:  first,  as  to  the  distri- 
bution  of  the  funds;  secondly,  as  to  the  costs  of  the  suit. 

No  doubt  can,  I  think,  be  entertained,  that  it  would 
have  been  the  duty  of  the  Court  to  have  made  a  distribu- 
tion of  these  funds,  if  the  widow  of  Thornton  Devey  had 
not  filed  a  bill  for  the  purpose  of  impeachihg  the  release. 
In  the  absence  of  such  a  bill,  there  would  have  been  no- 
thing more  upon  the  records  of  the  Court,  than  the  mere 
suggestion  by  the  trustees  that  the  administration  was  not 
fairly  obtained.  This  Court  could  not  of  course  try  the 
question,  whether  the  administration  was  fairly  obtained 
or  nJt;  and  although  the  Court  would  have  power  to  try 
the  validity  of  the  release  on  which  the  administration  is 
said  to  be  grounded,  I  apprehend  that  it  is  quite  contrary 
to  the  course  of  the  Court  to  direct  an  inquiry  as  to  the 
validity  or  invalidity  of  a  deed  upon  a  suggestion  in  the 
answer  of  Defendants,  at  all  events,  in  cartes  where  the 
ascertainment  of  the  validity  or  invalidity  of  the  deed  is 
not  essential  to  the  safety  of  the  Defendants.  It  is  not 
suggested  that  the  widow  of  Thornton  Devey  ever  gave  any 
notice  to  these  Defendants  not  to  pay  over  his  share  to  his 
administrator.  It  is  not  even  suggested  that  these  Defend- 
ants had  not  the  means  of  communicating  with  the  widow 
of  Thornton  Devey;  although  it  is  artfully  suggested  in  the 
answer,  that  the  Plaintiff's  solicitor  refused  to  inform 
them  of  her  residence.     If,  in  such  a  state  of  circumstau- 

(a)  1  Coll.  184. 
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ces,  the  Court  refiised  to  pay  over  the  fund  to  an  adminis- 
trator, the  consequences  would,  I  think,  be  most  serious. 
Suppose  an  inquiry  directed,  and  a  report  unfavourable  to 
the  administrator,  but  yet  no  bill  filed,  is  the  Court  still 
to  withhold  payment,  or  when  is  the  payment  to  be  made? 
If  the  ground  which  in  this  case  is  suggested  for  impeach- 
ing the  letters  of  administration  be  admitted  as  sufficient 
to  induce  the  Court  to  suspend  the  payment,  other  grounds 
for  impeaching  probates  and  letters  of  administration 
must  also  be  admitted ;  and  I  see  no  limit  to  the  delay, 
expense,  and  inconvenience  which  would  ensue  from  the 
Court's  entertaining  such  questions  in  such  a  mode. 


1861. 


Judf/nvent. 


Then,  does  the  fact  of  the  widow  of  TJwrnton  Deveij 
having  filed  a  bill  to  set  aside  the  release  make  any  dif- 
ference in  the  case?  I  am  of  opinion  that  it  does  not.  It 
has  been  decided,  that  the  mere  fact  of  a  bill  having  been 
filed  by  an  adverse  party,  impeaching  the  title  to  an  es- 
tate, do^s  not  of  itself  prevent  the  Court  from  enforcing 
the  specific  performance  of  an  agreement  for  the  purchase 
of  the  estate.  It  has  also  been  decided,  that  where  pro- 
bate or  administration  has  been  granted  by  the  Ecclesias- 
tical Court,  this  Court  will  not,  upon  the  mere  fact  of  a 
suit  being  instituted  in  the  Ecclesiastical  Court  to  recal 
the  probate  or  administration,  interfere  by  injunction  to 
restrain  the  administrator  from  getting  in  the  asseta  A 
special  case  must  be  made  for  the  purpose.  These  cases, 
and  I  may  refer  particularly  to  Watkins  v.  Brent  (a),  go  far, 
I  think,  to  decide  the  present  question ;  and  I  think  they 
are  well  founded  in  principle,  for  where  there  is  a  legal 
title  to  receive,  the  Court  ought  not,  I  think,  to  interfere, 
except  where  the  legal  right  is  abused,  or  there  is  proof 
by  the  party  affected  that  it  is  in  danger  of  being  abused. 
If  the  widow  of  Thornton  Devey  has  a  case  to  restrain  his 


(a)  1  My.  &  Cr.  9?. 
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1851.        administrator  from  receiving  his  assets,  she  should  apply 
for  an  injunction  in  the  suit  which  she  has  instituted  (a). 

Judffment,         (a)  An  application  was  afterwards  made  in  the  suit  of 

Dec.  8M.  DEVEY  v,  DEVEY. 

1  HIS  suit  was  institated  in  formft  pauperis  by  the  widow  of  Thorn- 
ton Diivey  against  Joseph  Devey^  the  administrator  of  his  estate,  (the 
Plaintiff  in  the  first  suit),  cUiming  an  interest  in  her  husband's  one- 
fourth  share  of  the  5000^.  stock,  as  not  having  passed  by  the  general 
words  of  the  deed  of  May,  1841,  which  purported  to  release  to  the 
father  all  her  claim  to  every  part  of  the  real  and  personal  estate  of 
her  husband  Tiiomton  Devey,  on  the  ground,  that  the  existence  of 
that  fund,  as  a  portion  of  his  estate,  was  not  known  or  adverted  to 
by  either  of  the  parties  to  the  release. 


ArifumeniL         Mr.  Metcalfe  moved  for  an  injunction  to  restrain  the  Defendant  Jo- 

aeph  Devey  from  receiving  out  of  Court  the  share  of  the  5000^.  stock, 

directed  to  be  paid  to  him  by  the  order  in  the  principal  suit,  as  the  ad- 
ministrator of  Thornton  Devey,  He  contended,  that  the  absence  of  any 
recital  in  the  deed  of  May,  1841,  of  the  existence  of  this  fund,  forming 
so  large  a  part  of  the  estate  of  Thornton  Devey—ihe  admission,  that 
it  had  not  then  been  adverted  to,  by  the  steps  which  had  been  taken 
afterwards  to  increase  the  probate  duty — and  by  the  fact  that  that 
increase  was  made  upon  the  estate  of  Thornton  Devey;  whereas,  if 
the  fund  had  passed  by  the  deed  to  the  father,  the  sum  ought  to  have 
been  treated  as  a  part  of  the  father's  estate :  all  went  to  prove  tliat 
the  parties  had  never  intended  by  the  deed  of  May,  1841,  to  pass  the 
interest  of  27iomton  Devey  in  the  stock ;  and  that,  in  a  case  at  least 
of  doubt,  the  Court  would  retain  the  fund  until  the  hearing  of  the 
cause. 

The  motion  was  made  upon  the  answer  of  the  Defendant.  The  an- 
swer alleged,  that  the  Plaintiff^  the  widow,  and  her  advisers,  knew 
of  the  existence  of  the  reversionary  interest  of  Thornton  Devey  in  the 
stock  in  question  at  the  time  of  entering  into  the  agreement  for  the 
release. 


Jnthjinent  The  Yics-Chancbllor  stated  the  fikcts  as  they  appeared  on  the 
bill  and  answer,  and  advei'ted  to  the  allegation  in  the  latter,  of  the 
widow's  knowledge  of  the  existence  of  Thornton  Devey'^s  interest  in 
the  stock  in  queatiou.  He  said,  that  whether  that  were  so  or  not, 
the  deed  of  May,  1811,  wati  an  arrangement  entered  into  between  the 
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A  decree  for  payment  by  the  trustees  will  not  prevent  her 
from  doing  so.  I  cannot  give  her  the  benefit  of  an  in- 
junction in  this  suit  upon  the  suggestion  made  by  the 
answer  of  the  trustees. 

There  is,  however,  one  consideration  which  requires 
attention  on  the  part  of  the  trusteea  Having  been  made 
parties  to  the  suit  by  the  widow,  they  may  possibly  incur 
costs  in  that  suit  which  they  may  not  be  able  to  recover 
from  her,  and  for  such  costs  they  may  have  a  lien  upon* 
the  trust  property  vested  in  them,  a  lien  which  I  think 
would  extend  over  the  whole  trust  property.  To  this 
extent  I  think  they  must  be  protected. 

It  remains  only  to  consider  the  question  of  the  costs  of 


1851. 


Jndgmtnk 


&ther  and  his  daughter-in-law  for  the  settlement  of  their  disputed 
daima ;  there  was  no  allegation  of  any  concealment  by  the  f&ther  of 
his  deceased  son*8  reversionary  interest  in  the  stock ;  the  bill  pro- 
ceeded on  the  assumption,  that  the  father  did  not  know,  or  had  alto- 
gether forgotten,  the  existence  of  that  interest.  The  deed  itself  pur- 
ported to  pass  every  thing  that  Thornton  Ikvey  possessed.  In  such 
a  case,  suppose  the  deed  to  have  been  founded  on  some  degree  of 
mistake  as  to  the  actual  property  which  belonged  to  him,  and  that 
there  was  some  degree  of  mutual  ignorance  as  to  their  rights,  he  was 
not  aware  of  any  instance  in  which  the  Court  had  set  aside  a  family 
arrangement  of  that  nature.  It  was  not,  however,  necessary  to  de- 
cide that  question.  The  answer  alleged,  that  the  Plaintiff  knew  of 
her  husband's  reversionary  interest;  and  if  that  were  so,  it  would  be 
impossible  for  her  to  sustain  the  case  set  up  by  the  bill.  He  referred 
to  Collier  v.  Squire  (a).  The  general  words  in  this  case,  there  was  no 
doubt,  were  large  enough  to  pass,  and  would,  if  not  displaced  or  re- 
stricted, operate  to  pass,  the  interest  of  Thornton  Devey  in  the  stock ' 
in  question:  there  was  no  allegation  of  insolvency  of  the  administra- 
tor, to  require  the  protection  of  the  Court  on  that  ground ;  and  the 
motion  must  be  refused. 


Mr.  Speed  for  the  Defendant  was  not  heard. 


Dkvkv 

DSVMY. 


(n)  3  Russ.  467. 
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Judgment. 


It  is  not,  neces- 
sarily, sufficient, 
to  entitle  trus- 
tees to  their 
costs  of  a  suit, 
that  they  have 
acted  under  the 
advice  of  coun- 
sel. 


this  suit.  It  is  no  doubt  of  great  importance  that  trustees 
should  be  indemnified  in  the  due  execution  of  their  trust; 
but  it  is,  on  the  other  hand,  of  scarcely  less  importance 
that  they  should  not  be  permitted  to  involve  their  cestui 
que  trusts  in  litigation  and  expense,  by  suggesting  doubts 
upon  their  title,  the  solution  of  which  is  hot  essential  to 
their  own  safety.  It  cannot,  I  think,  here  be  doubted, 
that,  at  the  time  when  this  bill  was  filed,  the  trustees 
might,  with  perfect  safety,  have  paid  over  the  whole  of 
these  funds.  And  what  course  have  they  taken?  They 
raise  a  question  on  the  title  of  the  administrator,  who  is 
clearly  their  cestui  que  trust.  They  then  propose  to  pay 
over  the  whole  fund,  except  the  administrator's  share ;  and 
when  this  ofifer  is  accepted,  they  refuse  to  distribute  the 
fund  by  piecemeal.  They  have  taken  upon  themselves  to 
inquire  into  matters  which  did  not  afiect  them,  and  to 
raise  questions  on  the  title  of  their  cestui  que  trust;  and 
whatever  may  have  been  their  motive  for  doing  so, — a 
question  which  may  be  the  subject  of  inquiry  if  they  should, 
come  to  the  Court  in  this  suit  for  any  costs  incurred  in 
the  widow's  suit, — they  must,  I  think,  bear  their  own  ex- 
penses of  proceedings  which  have  resulted  from  their  own 
conduct.  I  can  give  them  no  costs  of  the  suit.  With  re- 
ference to  their  having  acted  under  the  advice  of  coun- 
sel, it  does  not  appear  upon  what  statements  such  ad- 
vice was  given,  nor  can  I  venture  to  hold  that  the  opin- 
ion of  counsel  will,  in  all  cases,  entitle  trustees  to  their 
costs  of  suit.  I  think  I  allow  full  weight  to  the  opinion 
in  this  case  in  giving  no  costs  against  the  trustees. 


Minute.  Refer  it  to  the  Master  to  inquire  what  sum  of  money  will  be  suf- 

ficient  to  answer  the  trustees'  costs  of  the  suit  instituted  by  the  widow. 

Let  what  the  Master  shall  find  to  be  sufficient  for  that  puq>08e,  be 
carried  over  to  an  account,  to  be  intitled  "  The  Widow's  Suit  Costs 
Account,"  without  prejudice  to  any  question  as  to  the  right  of  the 
trustees  to  the  payment  of  any  costs  thereout.     Ixst  the  fund  carried 
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over  be  invested  and  aocnmulated.  Let  the  Master  inquire,  whether 
the  trustees  have  properly  incurred  any  costs,  charges,  or  expenses 
which  have  not  yet  been  paid,  in  relation  to  the  trust,  not  being  costs 
of  this  suit,  or  costs,  charges,  or  expenses  arising  from  or  connected 
with  any  question  touching  the  letters  of  administration,  or  the  re- 
lease in  &C.  And  let  the  Master  tax  and  settle  such  costs,  charges, 
and  expenses,  if  any.  Let  the  Master  tax  all  parties,  except  the 
trustees,  their  costs  of  the  suit,  the  Defendant  J,  Matthews^  costs  as 
between  solicitor  and. client.  Let  what  the  Master  shall  tax  for  such 
costs,  charges,  and  expenses,  if  any,  and  for  the  costs,  except  what 
he  shall  tax  for  the  costs  of  the  Defendant  J,  Matthews,  be  raised  and 
paid  out  of  the  fund  in  Court.  Let  one>fourth  of  the  residue  of  the 
fund  be  transferred  and  paid  to  the  Plaintiff  as  administrator,  one- 
fourth  to  the  Defendant  William  Devey,  and  one-fourth  to  the  de- 
fendant A.  Devey;  and  out  of  the  remaining  fourth,  let  the  principal 
and  interest  due  to  Matthews,  (by  consent),  to  be  verified  by  affidavit, 
and  Matthew^  costs,  be  paid  to  him.  Let  the  remainder  of  that  one- 
fourth  be  transferred  and  paid  to  the  Plaintiff.    Liberty  to  apply. 


1851. 


Minute. 


The  fact  that  the  Plaintiff  and  the  Defendants  William 
and  Ann,  and  their  deceased  brother,  were  the  only  chil- 
dren of  William  Devey  and  Ann  his  wife,  was  proved  by 
aflBdavit  at  the  hearing,  under  the  statute  13  &  14  Vict.  c. 
35,  s.  28;  and  on  behalf  of  the  Plaintiff,  affidavits  made  by 
the  solicitor,  and  also  by  one  of  the  household  of  William 
Devey,  were  also  tendered  as  evidence  that  no  appoint- 
ment of  the  trust  fund  had  been  made  by  the  husband  and 
wife. 


It  was  submitted,  that  the  statute  permitted  a  party  to 
prove  by  affidavit,  at  the  hearing,  not  only  those  facts 
which  were  commonly  the  subject  of  inquiry  before  the 
Master  under  the  old  practice — such  as,  who  were  the  per- 
sons forming  a  particular  class — but  other  facts  which 
might,  under  the  old  practice,  have  been  the  subject  of 
dispute  and  of  proof  in  the  ordinary  way,  as  the  execution 
or  non -execution  of  a  power  of  appointment. 


AfRdayits  ad- 
mitted at  the 
hearing,  under 
the  Stat  13  & 
14  Vict  c.  35, 
8.  28,  as  evi- 
dence that  no 
appointment  of 
trust  funds  had 
been  made  by    , 
deceased  per- 
sons, in  support 
of  a  suit  by  a 
party  cUimiug 
in  defiiult  of 
appointment. 
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1861.  ^®  Vicb-Chanobllor,  after  conferring  with  another 

Judge  of  the  Court,  admitted  the  affidavits  as  evidence, 
requiring,  in  addition,  an  affidavit  from  the  Plaintiflf  as 
to  the  fact,  whether  he  did  or  did  not  know  of  any  appoint- 
JudgmenL     m^jji;  having  been  made. 


July  18<A. 

vSL  WATERHOIJSE  t;.  8TANSFIELD. 

SS^wiiun-  The  claim  oi  Daniel  Waterhouse,  Roger  Waterhome,  and 
ivT  *^^*  Thomas  Bouchy  brokers  and  copartners  at  Liverpool,  carry- 
baring  in  their  ing  on  business  under  the  firm  of  Waterliouse  Jk  Sons, 
of  the  Lie  of  that  the  Defendants,  Hutton  Hamer  Stansfieldy  Thompson 
l^^of  th^*j^  Hankey,  WiUiam  Robinson  Sandbach,  and  Edmund  Pon- 
diction,  the  tifcx,  the  assignees  ofShute  Barrington  Moody,  a  bankrupt, 
which  such  might  be  declared  trustees  for  the  Plaintiffs  of  the  proceeds 
C^becrBub-  of  the  sale  of  an  estate  in  Demerara,  to  the  extent  of  the 
jectif  the  land  ^^^  of  3010/.,  and  interest  thereon  from  the  time  that  two 

had  been  Bitu-  ' 

ated  within  the  gums  of  2000Z.  and  lOlOt  respectively  were  advanced,  and 
pends  upon  the  the  costs  of  the  suit ;  and  that  the  Defendants  might  be  or- 
I^T^^^^!^  dered  to  pay  the  said  sum  of  SOIOt  and  interest  and  costs 
tract  which  is     ^o  the  Plaintiffs. 

Bought  to  be  en- 
forced waa  or 

i^^iwi  rei^BitiB,  The  material  facts  stated  by  the  claim,  and  proved  by 
fomulT^^^*  the  affidavits,  were  these:— 

If  a  contract 

"If  ^  ou^       On  the  14th  of  August,  1 845,  ShtOe  Barrington  Moody 

the  jurisdiction 

be  one  which  the  lex  loci  rei  sitae  renders  incapable  of  fulfilment,  the  Court  will  not  enforce  the  con- 
tract against  the  proceeds  of  a  sale  of  such  land  coming  to  the  possession  of  parties  within  the  juris- 
diction, though  they  take  such  proceeds  bound  by  the  same  equities  as  affected  the  party  to  the 
contract  under  whom  they  claim. 

The  rights  of  the  parties  interested  in  the  proceeds  of  the  sale  of  land  situated  out  of  the  juris- 
diction do  not  cease '  to  be  governed  by  the  lex  loci  rei  sits  by  the  circumstance  of  such  proceeds 
being  brought  in  specie  within  the  jurisdiction. 

A  law  permitting  alienation  of  land,  only  upon  the  terms  of  the  proceeds  being  applied  in  a  parti- 
cuhir  manner,  is  a  restraint  upon  alienation;  and  restraints  upon  the  alienation  of  land  are  always 
goremed  by  the  lex  loci  rei  sit». 


statement 
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agreed  to  purchase  from  WUiiam  Orantsom^  real  property        i85l. 
in  Demerara  for  4250t ;  and  on  the  28th  of  September,    ^-^tkrhousb 
1846,  he  borrowed  2000Z.  of  the  Plaintiffs  upon  the  secu-  v- 

*  Stansfisld. 

nty  of  the  property  he  had  agreed  to  purchase;  and  there- 
upon, by  an  indenture  dated  the  10th  of  October,  1846, 
and  made  between  Moody  of  the  one  part,  and  the  Plain- 
tiffs of  the  other  part.  Moody  purported  to  grant,  convey, 
and  assign  to  the  Plaintiffs  the  property  agreed  to  be  pur- 
chased, and  the  benefit  of  the  purchase  contract,  upon 
trusts  for  securing  the  20002  and  interest  and  further  ad- 
vances, and  covenanted  to  make,  do,  and  execute  all  such 
further  acts  and  assurances  as  should  be  required,  as  well 
for  further  assurance  as  for  conveying  and  transporting 
the  premises  according  to  the  laws  of  the  colony;  and  he 
also  authorised  the  Plaintiffs  to  nominate  any  person  to 
do  and  execute  any  acts,  deeds,  matters,  and  things  in  the 
colony,  necessary  or  proper  for  perfecting  the  transport  or 
mortgage,  and  giving  the  Plaintiffs  the  full  benefit  of  tlie 
securities  thereby  intended  to  be  given.  By  a  power  of 
attorney  of  even  date.  Moody  and  the  Plaintiffs  appointed 
Thomas  Porter  their  attorney,  Moody  authorising  him  to 
accept  a  transport  or  conveyance  to  him  from  Orant,  and 
thereupon  to  make  the  transport  or  conveyance  to  the 
Plaintiffs;  and  the  Plaintiffs  authorising  him  to  accept 
the  last-mentioned  transport  or  conveyance.  The  deed  of 
the  10th  of  October,  1846,  and  the  power  of  attorney  were 
transmitted  to  Ported  in  Demerara;  and  at  the  time  of 
their  execution  there  was  a  bill  of  exchange  running 
for  10102.,  the  balance  of  the  purchase  money  due  from 
Moody  to  Orant,  and  which  bill  the  Plaintiffs  under- 
took to  pay,  and  soon  afterwards  paid  accordingly,  with 
the  concurrence  o(  Moody,  Upon  the  payment  of  this  bill 
by  the  Plaintiffs,  Orant  sent  out  a  power  of  attorney  to 
his  agent  in  Dem^erara  to  pass  the  estate  to  Moody  or  the 
Plaintiffs,  his  mortgagees;  and  some  proceedings  were 
taken  by  Porter  in  the  colony  to  effect  the  transport  to 
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the  Plaintiffs;  but  before  the  Plaintiffs'  mortgage  was  com- 
pleted, and  on  the  15th  of  January,  1847,  Moody,  by  ano- 
„     ^*  ther  deed  similar  to  the  deed  of  the  10th  of  October,  1846, 

StANRPUELD.  1  .  ««  rr        J 

purported  to  mortgage  the  premises  to  ITiompson  Hankey 
cfc  Co,,  subject  to  a  prior  mortgage  for  lOOOt;  and  Thomp- 
son Hankey  &  Co.  having  sent  out  instructions  to  their 
agent  in  Demerara  to  effectuate  their  mortgage,  he  ob- 
tained an  interdict  from  the  Court  at  Definerara,  to  pre- 
vent the  completion  of  the  Plaintiffs'  mortgage.  On  the 
12th  of  May,  1847,  a  fiat  in  bankruptcy  issued  against 
Moody.  The  Defendants,  the  assignees  under  the  fiat,  com- 
pleted Moody's  title  to  the  premises,  and  sold  and  conveyed 
them  to  a  purchaser,  and  received  the  purchase -monies. 

The  Plaintiffs,  under  these  circumstances,  filed  their 
claim,  thereby  alleging,  that,  by  the  transactions  with 
them,  they  became  equitable  mortgagees  of  the  premises 
contracted  to  be  purchased  by  Moody;  that  his  title  under 
the  contract  vested  in  them ;  and  that  the  assignees  took 
the  produce  of  the  estate  subject  to  the  equities  which  af- 
fected the  same. 

The  case  set  up  by  the  affidavit  in  answer  to  the  claim 
was,  that,  to  render  a  mortgage  on  real  property  effective 
according  to  the  law  of  Demerara,  the  intention  of  passing 
the  mortgage  must  be  advertised  in  the  official  Gazette  on 
three  successive  Saturdays,  before  the  mortgage  can  be 
passed;  and  that,  after  the  advertisements,  the  mortgage 
must  be  passed  before  one  of  the  Judges  of  the  Supreme 
Court  of  the  colony;  that,  as  the  property  in  question  was 
immoveable,  it  was  governed  by  the  law  of  the  colony;  and 
that,  therefore,  no  English  deed  could  affect  it:  and  that, 
by  the  law  of  the  colony,  every  creditor  had  a  right  to  pre- 
vent his  debtor,  solvent  or  insolvent,  from  giving  a  prefer- 
ence, by  mortgage  or  otherwise,  to  any  other  creditor.  The 
affidavit  also  stated,  that,  in  July,  1847,  the  attorney  of 
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Moody  appeared  to  the  suits,  at  the  instance  of  the  Plain- 
tiffs and  of  Harikey  &  Co,,  and  pleaded  the  bankruptcy  as 
a  bar  to  flirther  proceedings;  that  the  Plaintiffs  then  drop- 
ped their  proceedings  in  the  Court  otDemerara  for  effectu- 
ating their  mortgage;  that  the  Plaintiffs'  suit  was  thereby 
determined ;  and  that  the  premises  became  vested  in  the 
assignees  as  if  no  such  suit  had  been  instituted. 
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Watbruousb 

V. 

Stankfikld. 
Statement. 


Mr.  Bdcon  and  Mr.  Qlaase,  for  the  Plaintiffs,  contended,  Argument. 
that,  although  the  deed  of  the  10th  of  October,  1846,  might 
not  be  effectual  as  a  conveyance  of  or  charge  upon  the  es- 
tate, according  to  the  law  of  Demerara,  yet,  that  it  was  of 
force  in  this  Court,  as  affecting  the  conscience  of  the  party, 
the  Court  acting  in  personam ;  and  that  the  assignees,  who 
had  received  the  purchase-money,  stood  in  the  same  posi- 
tion as  Moody,  the  bankrupt,  himself  would  have  stood, 
and  claimed  by  no  higher  title.  The  purchase-money,  be- 
ing in  the  hands  of  the  assignees  and  within  the  jurisdic- 
tion of  the  Court,  must  be  accounted  for  and  applied  ac- 
cording to  the  equities  which  attached  upon  it  in  this 
country :  Ex  parte  Oeorge  PoUard,  In  the  matter  of  Thomae 
Courtney  and  Oeorge  Courtney  (a),  and  Martin  v.  Martin  (6). 
The  case  of  the  Plaintiffs  was  strengthened  by  the  fact, 
that  they  had  actually  paid  a  part  of  the  purchase-money 
owing  by  the  bankrupt  for  the  estate,  and,  as  to  that,  should 
stand  in  the  place  of  the  purchaser. 

Mr.  Rolt,  for  the  Defendants,  relied  on  the  law  of  Deme- 
rara, as  having  effectually  given  to  them  the  proceeds  of 
the  estate:  2  Burge  Col.  Law,  p.  682;  Van  der  Linden's 
Institutes  of  the  Laws  of  Holland,  translated  by  Henry, 
p.  177,  note  by  translator;  Voet  lib.  xx.  De  Pignoribus, 
&a  tit.  1,  ss.  9,  10.  There  was  no  equity  in  this  country 
to  displace  the  effect  of  a  colonial  or  foreign  law,  as  to  im- 

(a)  3Deac^367;  3  Mont.&  Ayr.  340;  S.  O,  on  Appeal,  lMont.&  Chit.  239. 
(b)  2  RusB.  &  Myl.  528. 
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moveable  property  situated  within  the  colonial  or  foreign 
jurisdiction.  The  contract  of  the  Plaintiffs,  moreover,  did 
not  give  them  what  they  now  claimed,  the  proceeds  of  the 
estate  arising  from  a  sale.  It  did  not  contemplate  such  a 
casa  All  that  it  expressed  to  give  was  a  mortgage;  and 
if  that  mortgage  was  or  became  unlawful  and  invalid,  the 
Plaintiffs  were  not  entitled  in  equity  to  supply  what  the 
contract  failed  to  give,  by  recovering  the  proceeds  of  a 
sale  made  adversely  to  the  Plaintiffa 


ViCB-Ch  ANCELLOR : — 

JvdffmenL  Upon  the  argument  of  the  claim  several  points  were 
made  on  the  part  of  the  Plaintiffs. — First,  that  the  De- 
fendants, the  assignees,  are  bound  by  all  the  equities  by 
which  the  bankrupt  was  bound ;  and  that  the  Court,  find- 
ing them  in  possession  of  the  proceeds  of  an  estate,  which 
by  contract  with  the  bankrupt  was  bound  in  favour  of 
the  Plaintiffs,  will  give  effect  to  the  contract  against  those 
proceeds.  Secondly,  that  it  is  not  clear,  that  the  creditors 
*  could  have  stopped  the  mortgage;  and  that,  assuming  that 
they  could,  they  took  no  steps  for  the  purpose.  And  thirdly, 
that  at  all  events  the  Plaintiffs  are  entitled  to  a  lien  upon 
the  proceeds  of  the  sale  for  the  purchase-money  which 
they  paid  to  Orant. 

The  case  of  Ex  parte  Pollard  (a)  was  cited  upon  the 
first  point;  but  in  that  case  the  law  o{  Scotland  presented 
no  impediment  to  the  mortgage  being  completed.  The 
contract  bound  the  bankrupt,  and  therefore  his  assignees, 
and  there  was  no  impediment  to  its  completion ;  but  in 
this  case  the  contract  indeed  may  bind  the  bankrupt  and 
the  assignees,  and  yet  by  the  law  of  Demerara  may  not 
have  been  capable  of  being  fulfilled.  The  two  cases  there- 


(a)  4  Deac  27,  and  1  Mont  &  Chit.  239. 
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fore  are  widely  different,  and  I  cannot  hold  this  case  to        1851. 
be  governed  by  Ex  parte  PoUard.     If  it  can  be  decided  in  ^v^[^!^;^„ 
favour  of  the  Plaintiffs  without  some  further  inquiry,  it  «. 

_  _  ,  _         STANSnXLD. 

must,  I  think,  be  upon  the  more  broad  and  general  ground,        

that  the  property  having  been  sold  and  the  proceeds  of  «<v»»»««- 
the  sale  received  by  the  Defendants,  the  assignees,  the 
rights  of  the  parties  have  ceased  to  be  governed  by  the 
law  of  Demeraray  the  lex  loci  rei  sitae,  and  must  be  go- 
verned by  the  law  of  this  country,  the  lex  loci  con- 
tractiis. 

No  authority  has  been  cited,  nor  have  I  been  able  to 
find  any,  which  touches  this  point;  but  I  think  it  must 
depend  upon  the  question  how  far  the  lex  loci  rei  sitae  ex- 
tends. If  it  regulates  not  merely  the  disposition  of  the 
estate  itself,  but  also  the  disposition  of  the  proceeds  of 
the  estate,  it  cannot,  I  think,  be  permitted  that  a  differ- 
ent law  should  intervene  and  defeat  those  regulations 
The  interest  in  the  proceeds  is  in  substance  and  effect  an 
interest  in  the  estate  itself;  and  no  rule  is  more  universal 
than  that  the  lex  loci  rei  sitae  governs  the  disposition  of 
the  estate.  If  the  lex  loci  rei  sitae  only  permits  the  alien- 
ation of  the  estate  upon  the  terms  of  the  proceeds  being 
applied  in  a  particular  manner,  this  is  a  restraint  upon 
the  alienation;  and  there  is  no  doubt  that  the  restraints 
which  may  be  put  upon  alienation  must  in  all  cases  be 
governed  by  the  lex  loci  rei  sitae.  Again,  how  could  a 
contract  to  dispose  of  the  proceeds  of  an  estate  in  a  man- 
ner contrary  to  that  prescribed  by  the  lex  loci  rei  sitae  be 
enforced?  I  cannot  therefore  adopt  the  broad  position 
contended  for  on  the  part  of  the  Plaintiffs,  but  must  send 
the  matter  to  the  Master  for  further  inquiry  as  to  the  law 
of  Demerard, 

The  second  point  is  also  one  upon  which  further  in- 
quiry must  I  think  be  directed. 

VOL.  IX.  R  II.  w. 
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Upon  the  third  point  it  was  argued,  on  the  part  of  the 
Defendants,  that  the  monies  paid  by  the  Plaintiffs  to 
Orant  were  part  of  the  monies  advanced  upon  the  mort- 
gage; and  that  the  Plaintifis,  therefore,  could  claim  no  lien 
in  respect  of  such  monies;  and  further,  that  the  Plaintiffs 
have  by  the  claim  put  their  case  wholly  upon  the  mort- 
gage, and  could  not  therefore  be  permitted  to  maintain  it 
upon  the  claim  of  lien;  but  the  claim  states  the  payment 
to  Grant;  and  I  think  there  is  enough  upon  it  to  warrant 
the  Court  in  acting  upon  the  lien,  if  it  in  fact  exists;  and 
whether  it  exists  or  not,  is  a  question  of  Demerara  law, 
and  must  therefore  I  think  also  be  the  subject  of  inquiry. 


MintUe,  BsFBR  it  to  the  Master  to  inquire  and  state  to  the  Court  whether, 

according  to  the  law  of  Demerara,  the  PlaintifSi,  under  or  by  virtue 
of  the  indenture  of  the  lOth  of  October,  1846,  or  by  the  payment 
made  by  them  to  WtRiam  Orant  on  account  of  the  purchase-money  of 
the  premises  comprised  in  the  agreement  of  the  14th  of  August^  1846, 
acquired  or  became  entitled  to  any,  and,  if  any,  what  right,  estate,  or 
interest,  lien,  or  charge,  in,  upon,  or  against  the  premises  comprised 
in  the  said  agreement^  or  upon  or  against  the  said  S.  B,  Moody,  or 
the  Defendants,  his  assignees,  in  respect  of  such  premises ;  and  whe- 
ther such  right,  estate,  or  interest,  lien,  or  charge,  if  any,  was  absolute, 
or  liable  to  be  defeated  by  any  and  what  person  or  persons,  and  in 
any  and  what  manner ;  and  whetiier  the  same  is  now  subsisting  and 
in  force,  or  has  been  in  &ct  defeated,  and  how,  and  by  whom;  and 
whether,  according  to  the  said  law,  the  said  S.  B,  Moody  before  he 
became  bankrupt,  and  whether  or  not  the  Defendants  his  assignees 
since  his  bankruptcy,  had  power  to  sell  the  said  premises,  discharged 
from  the  claims  of  his  creditors^  or  any  and  whidi  of  them;  and  whe- 
ther such  creditors,  or  any  and  which  of  them,  had,  according  to  the 
said  law,  any  power  to  prevent  such  sale,  other  than  as  general  cre- 
ditors of  the  said  8,  B,  Moody,  under  the  said  fiat ;  and  when  and  how, 
and  under  what  drcumstanoes,  and  in  what  rights  the  said  Defend- 
ants sold  the  said  premises  and  received  the  proceeds  of  the  sale 
thereof.  Liberty  to  the  Master  to  state  special  circumstances  as 
to  all  or  any  of  the  matters  aforesaid.  Beserve  further  directions 
and  costs. 
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Aug.  ()lh,  6th, 
<fc  20th. 


A.  MOTION  for  an  injunction  to  restrain  the  Defendant  An  injimction 

,  /  ir      •         »    TT    •  1    granted  to  re- 

from  making  or  selling  medicines  as  "  Monson  s  IT niversal 


Medicine/'  and  from  using  the  name,  and  using  or  com- 
municating the  knowledge  or  secret  of  their  composition. 

The  Plaintiffs  were  Alexander  and  John  MorUon^  the 
two  sons  of  James  M orison;  they  were  also  two  of  the  sur- 
viving partners  in  the  firm  o{ Morison,  Moat,  Jk  Co.;  and 


ship,  and  the  other  surviving  partner  in  the  firm. 


Btrain  the  use 
of  a  secret  in 
the  compound- 
ing of  a  medi- 
cine, not  being 
the  subject  of  a 
patent,  and  to 
restrain  the  sale 
of  such  medi- 
cine bj  a  De- 
fendant, who  ae- 

they  were,  under  the  will  of  James  Morison,  legatees  of  ledge  of  the  se- 

.-1  .  J  *    J.*         n  •         xi_  J*   •  cret  in  violation 

the  recipe  and  prescription  for  preparing  the  medicine,  of  the  contract 
upon  trusts  for  themselves  and  other  members  of  the  family  **^  ***®  f^  ^^ 

*  •'     whom  It  was 

of  James  Morison.    The  Defendant  was  the  son  of  Thomas  communicated, 

-  -  .  ,  .  4<  1  •       1  •       1  <uid  in  breach 

Moai,  and  was  the  appointee  of  his  share  m  the  partner-  of  trust  and 

rpL-    confidence. 

question  was,  whether  the  partnership  and  the  attendant  not  haying  the 
circumstances  had  given  the  Defendant  the  right  which  Mt«itee*may 
the  Plaintiffs  sought  to  restrain  him  from  assuming  or  ex-  °*^®  °®  *|^  }^ 

ercising.  the  exclusive 

manufiicture 
and  sale  of  a 
medicine 
against  the 
world;  but  he 

may  notwithstanding  have  a  good  title  to  protection  against  the  particular  Defendant 

The  case  of  a  secret  acquired  by  a  breach  of  fiuth  or  confidence,  but  communicated  to  a  purchaser 
for  value,  without  notice  of  any  obligation  affecting  it,  distinguished  from  that  of  a  party  whose 
claim  of  right  to  use  the  secret  it  that  of  a  volunteer. 

The  Court,  in  inteiftring  in  such  cases  npon  the  ground  of  laith  or  confidence,  fiistens  upon  the 
conscience  of  the  party,  and  enforces  the  obligation  against  him,  as  it  enforces,  against  a  party  to 
whom  a  benefit  is  given,  an  obligation  to  perform  a  promise  upon  the  &ith  of  which  the  benefit 
haa  been  conferred: — SemhU. 

If  a  partner  in  a  business,  in  which  a  secret  process  of  manufiicture  and  composition  of  materials 
is  used,  who  haa  not^  under  the  partnership  contract,  a  right  to  the  knowledge  of  the  secret,  should 
openly  take  part  in  the  manufiicture,  and  should,  with  the  knowledge  and  concurrence  of  his  partners, 
b«  permitted  to  acquire  a  knowledge  of  the  process  and  ingredients,  the  other  partners  will  be  consi- 
dered to  have  waived  a  right  to  the  preservation  of  the  secret  for  their  separate  benefit: — SembU. 

The  injunction  restrained  the  sale  of  medicine  by  the  Defendant  under  the  name  of  the  medicine 
pvepared  according  to  the  secret  prescription,  not  on  the  ground  of  the  use  of  the  name  alone,  but 
beoiuse  it  was  by  the  use  of  the  name  that  the  Defendant  was  availing  himself  of  the  breach  of 
fittth  and  contract  Whether,  apart  firom  that  ground  of  interference,  the  Court  would  have  re- 
strained the  UM  of  the  name  before  the  Plaintiff^s  right  had  been  established  at  law—^Quare, 

b2 


The  partnership  was  formed  by  Jamss  Morison  and 
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Thomas  MocU,  hj  a  deed  of  the  23rd  of  June,  1830,  which 
recited,  that  James  M orison  was  the  inventor  and  sole 
proprietor  of  the  medicine,  the  secret  of  making  which  he 
had  communicated  to  his  son  John;  and  that  James  Mori- 
son  had,  in  consideration  of  the  past  services  of  Thomas 
Moat,  and  in  further  consideration  that  Thomas  Moat 
should  devote  his  whole  time  and  attention  to  the  conduct 
and  promotion  of  the  manufacture  and  sale  of  the  medi- 
cine, agreed  to  take  him  into  partnership  with  him  (James 
Morison)  in  the  manufacture  and  sale  of  such  medicine, 
upon, the  terms  therein  stated.     The  material  terms  were, 
that  thej  were  to  be  partners  in  the  profession  and  bu- 
siness of  manufacturers  and  vendors  of  the  medicines  for 
twenty  years  and  three-quarters,  from  the  24th  of  June, 
1830 ;  the  style  of  the  firm  to  be  ''  Morison,  Moat,  &  Co., 
Hygeists;"  the  business  to  be  carried  on  in  certain  spe- 
cified premises,  and  there  and  thence  alone  (excepting  the 
foreign  establishments)  the  medicines  w^ere  to  be  com- 
pounded and  issued  to  the  agents  of  the  copartnership; 
with  power  to  the  partners  for  the  time  being  to  remove 
the  establishment  as  might  be  convenient;  the  premi- 
ses where  the  business  should  be  carried  on  to  be  call- 
ed "The  British  College  of  Health;"  the  partners  to 
be  entitled  to  the  profits,  and  liable  to  the  losses,  in  the 
proportion  of  two-thirds  to  James  Morison  and  one-third 
to  Thomas  Moat.     If  Thomas  Moat  should  die  before  the 
25th  of  March,  1851,  his  interest  in  the  copartnership  not 
to  devolve  upon  his  personal  representatives;  but  to  be- 
long to  such  person  (not  being  a  female)  as  he  should  ap- 
point; and,  in  default  of  appointment,  to  devolve  upon 
James  Morison,  his  appointees,  executors,  administrators, 
or  assigna     Thom^as  Moat  was  to  devote  his  time  and  at- 
tention in  the  conduct  and  promotion  of  the  manufacture 
and  sale  of  the  medicine,  or  in  such  other  manner  as 
should  best  conduce  to  the  advantage  of  the  partnership; 
JamesMorison  not  to  be  obliged  to  devote  any  more  time  or 
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attention  thereto  than  he  should  think  proper.  James 
Morison  to  be  at  liberty  to  introduce  into  the  partnership 
any  person  or  persons  whomsoever  (not  being  a  female) 
upon  the  same  conditions  as  Thomas  Moat  was  subjected 
to.  James  Morison,  on  or  before  the  commencement  of 
the  partnership,  to  communicate  to  Thomas  Moat  the 
knowledge  of  the  mode  of  making  and  compounding  the 
medicine,  and  to  be  at  liberty  to  communicate  such  knojr- 
ledge  to  such  person  or  persons  as  he  was  thereby  empow- 
ered to  introduce  into  the  partnership.  James  Morison, 
notwithstanding  anything  therein  to  the  contrary,  to  be 
at  liberty  to  form  an  establishment  in  any  part  of  the 
world,  except  the  United  Kingdom  and  America,  for  the 
manufacture  and  sale  of  the  medicine;  and  all  which  he 
might  order  or  receive  from  the  partnership  to  be  charged 
to  him  at  a  certain  price.  If  Thomus  Moa4  should  live  to 
the  expiration  of  the  partnership,  a  new  partnership  for  a 
further  term  to  be  agreed  upon  between  the  parties  to  be 
entered  into  on  similar  terms.  And  there  were  provisions 
for  taking  the  accounts  of  the  partnership  in  the  event  of 
the  death  of  either,  or  of  the  introduction  of  a  new  partner. 


1651. 


Contemporaneously  with  the  partnership  deed,  two 
bonds  were  executed,  bearing  the  same  date  as  the  deed, 
one  by  each  of  the  partners  to  the  other,  and  each  being 
for  the  penal  sum  of  5000^.,  reciting  the  partnership  deed; 
that  the  prosperity  of  the  partnership  would  depend  upon 
the  ingredients  and  the  mode  of  making  and  compound- 
ing the  medicine  being  kept  secret;  and  that  James  Mo- 
rison, the  inventor  thereof,  had  communicated  the  se- 
cret to  Thom^isMoat  The  condition  of  the  bond  of  Tho- 
mus  Moat  was,  that  he  should  not  at  any  time  or  times 
thereafter,  in  any  way  or  manner,  make  known  or  divulge 
or  communicate  the  said  secret  to  any  person  or  persons 
whomsoever.  The  condition  of  the  bond  of  James  Morison 
was,  that  he  should  not  at  any  time  thereafter,  in  any 


244 


CASES  IN  CHAXCERY. 


1861. 
M0RI6ON 

V. 

Moat. 
SkUemenL 


way  or  manner,  make  known  or  divulge  the  said  secret  of 
the  ingredients,  and  the  mode  of  making  and  compound- 
ing the  medicine  or  medicines,  to  any  person  or  persons 
whomsoever,  save  and  except  such  person  or  persons  as  he 
and  the  said  Thomas  Moat  might  introduce  into  the  part- 
nership under  the  powers  of  the  partnership  deed  or  any 
of  them,  and  except  such  person  or  persons  as  Morison 
might  introduce  into  the  foreign  partnerships,  which  he 
was  thereby  authorised  to  establish. 


James  Morison  introduced  into  the  partnership  the 
FloAntiS Alexander,  in  June,  1834,  and  the  Plaintiff  JbAn, 
in  July  1835,  and  gave  each  of  them  one-twentieth  of  his 
{Jamss  M orison' 8)  share.  By  a  deed  of  January,  1836, 
James  Morison  appointed,  that,  at  his  decease,  the  Plain- 
tiffs should  be  partners  in  the  remainder  of  his  share. 


Shortly  after  the  date  of  the  partnership  deed,  Thomas 
Moat  appointed  his  son  Horatio  to  succeed  him  in  the 
partnership.  On  the  29th  of  July,  1835,  an  agreement 
was  entered  into  between  James  MorisoUy  Thomas  Moat, 
and  the  Plaintiffs,  of  the  first  part;  and  Horatio  Moat  and 
the  Defendant,  of  the  second  and  third  parts;  w'hereby,  af- 
ter reciting  the  intention  of  Thomas  Moat  to  appoint  his 
share  to  the  Defendant  instead  of  to  Horatio  Moat;  and 
that  Thomas  Moat  had  for  some  time  been  in  ill  health, 
which  had  prevented  him  from  attending  to  the  business 
of  the  partnership;  and  that  it  was  intended  that  the  De- 
fendant should,  during  such  time  as  Thomas  Moat  con- 
tinued unwell,  transact  the  business  of  the  partnership 
for  Thom^as  Moat,  so  far  as  he  was  able  to  do  not  being  a 
partner,  and  for  which  services  Thom^as  Moat  was  to  pay 
him  a  fixed  salary:  It  was  agreed,  that  ITiomas  Moat 
should  be  allowed  to  revoke  his  appointment  of  Horatio 
Moat  in  favour  of  the  Defendant ;  and  that,  until  the  new 
appointment  was  executed,  the  appointment  in  favour  of 
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Horatio  should  be  placed  in  the  hands  of  the  bankers  of  the 
partnership;  and  that  the  Defendant  was  to  be  allowed  to 
come  into  the  office  as  his  father's  servant  for  such  time 
as  Thomcu  Moat  was  unable  to  attend  thereto,  and  to  be 
paid  by  his  ^Jther  a  fixed  salary.  The  appointment  of  the 
share  of  Thomas  Moat  to  Horatio  Moat  was  revoked,  and 
the  appointment  of  the  same  share  to  the  Defendant  sub- 
stituted by  a  deed  of  the  8th  of  August,  1835,  made  be- 
tween all  the  parties  to  the  preceding  agreement. 


1851. 


StcUemetU. 


Thomas  Moat  died  on  the  11th  of  August,  1835. 


By  a  deed  of  the  25th  of  January,  1837,  made  between 
Jame$  Morieon  and  the  Plaintiffs  of  the  one  part,  and  the 
Defendant  of  the  the  other  part,  reciting,  that  the  busi- 
ness of  hygeists  and  manufacturers  and  vendors  of  "  Mori- 
son's  Universal  Medicine"  had  been  carried  on  by  the  par- 
ties in  partnership  since  the  death  of  Thomas  Moat:  It 
was  witnessed,  that  James  Morison  and  the  Plaintiffs  and 
the  Defendant  (if  he  should  so  long  live),  should  remain, 
until  the  25th  of  March,  1851,  partners  in  the  business 
of  hygeists  and  manufacturers  and  vendors  of  the  medi- 
cine in  Oreat  Britain  and  Ireland^  and  in  all  other  coun- 
tries and  places  (except  France,  Italy,  and  Switzerlandy 
and  also  except  Africa),  upon  the  terms  thereinafter  con- 
tained: viz.  The  style  of  the  firm  to  be  the  same  as  be- 
fore; the  premises  where  the  business  was  to  be  carried 
on  to  be  called  ''The  British  College  of  Health;"  the 
medicines  to  be  called  "  Morison's  Universal  Medicine," 
and  sold  under  that  name  only;  two-thirds  of  the  pro- 
fits to  be  taken  by  James  Morison  and  the  Plaintiffs,  and 
one-third  by  the  Defendant;  the  Morisons  to  have  the 
whole  management  of  the  business,  and  the  Defendant 
to.  be  and  be  considered  a  sleeping  partner,  and  not  in 
anywise  to  interfere  in  the  conduct  or  management  of  the 
business  of  the  partnership,  or  draw  or  accept  any  cheques. 
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drafts,  or  bills,  for  or  on  account  of  the  partnership,  or 
buy,  order,  or  contract  for  any  goods,  merchandise,  articles, 
or  things  whatsoever,  for  or  on  behalf  of  the  partnership; 
the  Defendant  to  be  at  liberty,  once  a  quarter,  to  inspect 
the  books,  documents,  and  writings  relating  to  the  part- 
nership, and  to  make  extracts  from  and  to  take  copies  of 
the  same;  and,  if  he  should  think  proper,  to  insist  in  tak- 
ing the  annual  account,  rest,  and  valuation,  to  be  made 
pursuant  to  the  provisions  thereinbefore  contained;  and 
to  sign  the  books  wherein  the  general  account  or  rest  and 
valuation  and  appraisement  vere  to  be  entered  every  year, 
and  to  be  bound  and  concluded  by  the  general  account  The 
deed  contained  a  covenant,  **  that  none  of  them,  James  Mo- 
risan,  the  Plaintiffs,  or  the  Defendant,  would  communicate 
or  make  known  to  any  person  or  persons  whomsoever,  not 
being  a  partner  or  partners  in  the  partnership,  all  or  any 
of  the  prescriptions  for  the  making  and  compounding  of 
the  medicines;  and  that  each  and  every  of  the  said  parties 
who  should,  contrary  to  such  stipulation,  communicate  or 
make  known  to  any  person  or  persons,  not  being  a  partner 
or  partners  in  the  partnership,  the  prescriptions  or  any  of 
them,  should  pay  to  the  fund  of  the  partnership,  as  and 
by  way  of  liquidated  damages,  for  the  sole  benefit  and 
advantage  of  the  others  or  the  other  of  the  said  parties, 
the  sum  of  10,0002.''  The  deed  also  contained  provisions 
for  taking  an  account  of  the  monies  and  effects  of  the 
partnership,  and  of  the  debts  and  liabilities  thereof,  with 
all  convenient,  speed,  after  the  26th  of  March,  1851,  or  the 
sooner  determination  of  the  partnership;  and  that  there- 
upon all  the  estate  and  effects,  and  debts,  belonging  or 
owing  to  the  partnership,  should  be  respectively  sold,  called 
in,  and  converted  into  money,  and  the  debts  and  liabilities 
due  from  the  partnership  should  be  paid,  and  the  balance 
of  the  monies,  estate  and  effects,  and  debts  owing  to  the 
partnership,  should,  after  making  such  payments  as  afore- 
said, be  divided  between  the  parties  respectively  entitled 
thereto. 
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James  M orison  died  in  May,  1840.  By  his  -will,  re- 
citing that  the  appointment  of  his  share  in  January,  1836, 
to  the  Plaintiffs,  was  made  in  trust  for  him :  he  bequeath- 
ed the  recipe  and  prescriptions  for  preparing,  manufactur- 
ing, and  <^mpounding  the  medicines  unto  his  sons,  the 
Plaintifis,  during  their  lives  or  the  life  of  the  survivor; 
and  he  declared,  that  in  case  the  partnership  should  be 
subsisting  at  the  time  of  his  death,  the  Plaintiffs  should 
stand  possessed  of  the  same,  and  prepare,  manufacture, 
and  compound  the  medicines  conformably  to  the  provi- 
sions contained  in  the  partnership  deed,  in  Great  Britain 
and  Ireland,  and  America,  respectively,  for  the  benefit  of 
the  partnership,  so  long  as  the  partnership  should  continue 
under  the  said  deed;  and  should,  as  to  Great  Britain,  Ire- 
la/nd,  and  America,  from  and  immediately  after  the  deter- 
mination of  the  copartnership,  in  case  the  same  should  be 
subsisting  at  the  time  of  his  death,  or  from  and  immedi- 
ately after  his  decease,  in  case  the  partnership  should 
not  be  subsisting,  and  as  to  all  other  states  and  countries, 
immediately  after  his  decease,  compound  and  vend  the 
medicines  as  they  should  think  fit;  and,  after  the  death 
of  the  survivor  of  the  sons,  at  the  expiration  of  the 
term  of  twenty-one  years,  he  directed  the  recipe  to  be 
sold,  and  the  monies  to  arise  from  the  sale  paid  to  his 
executors  as  part  of  the  residue  of  his  personal  estate; 
and  the  testator  directed  that  Alexander  Morieon  and 
John  Morieon  should  immediately  after  his  decease,  and 
that  every  other  person  who  should  become  entitled  to 
the  possession  of  the  recipe  under  the  bequests  therein- 
before contained,  should  forthwith  on  his  continuing  to 
prepare,  manufacture,  and  compound  the  medicines,  enter 
into  and  deliver  to  his  executors  a  bond  in  the  penal  sum 
of  10,0001,  with  a  condition,  that  such  obligor  should  not 
at  any  time  communicate  or  make  known,  either  directly 
or  indirectly,  to  any  person  or  persons  whomsoever,  ex- 
cept the  purchaser  or  purchasers  thereof  under  the  said 
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1861.  trusts,  the  recipe  for  making  the  medicines;  but  the  tes- 
tator authorised  the  parties  in  possession  of  the  recipe  to 
form  establishments  in  any  other  country,  if  they  should 
think  fit 

In  the  year  1843  some  deeds  were  executed  by  the 
Plaintiffs  and  Defendant  for  the  purpose,  among  others,  of 
settling  the  accounts  of  the  partnership  o{  James  Marigtm 
and  Thamaa  Moat,lekTkd  securing  an  annuity  to  the  widow  of 
the  latter.  These  deeds  recited  the  will  of  James  Morison, 
and  the  dispositions  thereby  made  of  the  recipe. 

The  partnership  expired  on  the  25  th  of  March,  1851; 
and  thereupon  the  stock  of  drugs,  manufactured  medi- 
cine, labels  for  boxes,  and  Qovernment  stamps  was  di- 
vided between  the  parties,  according  to  their  respectire 
shares;  and  the  stock  of  printed  bills  and  adrertisements 
and  other  printed  papers  was  taken  by  the  Plaintiffs,  they 
paying  the  Defendant  one-third  of  the  cost  price. 

Soon  after  the  termination  of  the  partnership,  the  De- 
fendant began  to  make  and  sell  the  medicine  in  a  shop, 
on  the  sign-board  of  which  he  described  himself  as  ''  Of 
the  late  firm  of  Morison,  Moat,  &  Co.,  British  College  of 
HealtL  Mr.  Moat.  Depdt  Morison's  Unirersal  Medicine," 
and  publicly  advertised  the  medicines  which  he  sold  as 
"  Morison's  Universal  Medicine,"  "prepared  by  Mr.  Moat, 
partner  of  the  late  Mr.  Morison,  the  Hygeist." 

The  Commissioners  of  Stamps  had  for  many  years  appro- 
priated four  engraved  plates  or  blocks  for  printing  the  Qo- 
vernment  stamps  wrapped  round  the  medicinea  The  De- 
fendant, at  the  termination  of  the  partnership,  did  not 
claim  the  right  to  use  these  plates;  the  same  having,  as 
he  stated  by  his  affidavit,  then  escaped  his  recollection. 
In  March,  1851,  the  Defendant  applied  to  the  Commis- 
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rionen  for  a  grant  of  a  plate  with  the  words  ''  Horison's  isai. 
Uniyersal  Medicine,  by  C.  W.  Moat;"  and  thia  applica- 
tion not  haying  been  granted,  he,  in  April,  1851,  applied 
to  the  CommissionerB  to  refuse  the  Plaintiffs  the  use  of 
the  original  plates.  This  application  having  also  failed, 
he,  in  May,  1851,  claimed  from  the  Plaintiffs  a  share  of 
those  plates;  this  being  refused,  the  Defendant,  in  June, 
1851,  filed  a  bill  against  the  Plaintiffs  to  have  the  part- 
nership wound  up,  and  the  plates  divided,  and  for  an  in- 
junction to  restrain  the  Plaintiffs  from  the  use  of  them. 
The  motion  for  the  injunction  was  made  on  the  6th  of 
June,  1851,  and  refused  (a). 

The  bill  in  this  cause  was  filed  in  July,  1851.  Afler 
stating  the  foregoing  deeds,  it  stated  that  ever  since  the 
dissolution  of  the  partnership,  the  Plaintiffs  had  used  the 
secret  and  recipe  for  making  and  compounding  the  me- 
dicines, and  had  compounded  and  vended  them,  and  had 
derived  great  profits  therefrom;  that  they  had  recently 
discovered  that  the  Defendant  made  and  sold  pills  by  the 
said  name  and  description,  and  used  labels  on  the  pill- 
boxes containing  pills,  thereby  described  as  "  Morison's 
Universal  Medicine,  by  C.  W.  Moat;"  that  such  pills 
were  made  from  or  according  to  the  recipe  or  prescrip- 
tions discovered  by  James  Af orison;  and  that  the  vending 
them  as  "  Morison's  Universal  Medicine  "  was  a  fraud  on 
the  Plaintiffs;  that  the  Plaintiffs  had  recently  discovered 
(as  the  fact  was)  that  the  Defendant's  father,  Thomas 
Moaty  about  the  time  of  executing  the  appointment  of  the 
8th  of  August,  1835,  communicated  the  secret  of  making 
and  compounding  the  medicines,  and  delivered  to  the  De- 
fendant the  original  written  recipe  and  prescription  for 
compounding  them,  which  Jwmes  Morison  had  delivered 
to  Hiomas  Moat,  at  the  time  of  executing  the  partnership 
deed  of  the  23rd  of  June,  1830. 

(a)  Moat  V.  Morison — Before  Vice-Chancellor  Turner,  6th  June, 
1851,  not  reported. 
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The  bill  charged,  that  Thomcu  Moat  made  the  commu- 
nication and  delivered  the  recipe,  and  that  the  Defendant 
received  the  communication  and  recipe,  in  breach  of  good 
faith  and  of  the  stipulations  and  conditions  of  the  said  se- 
veral deeds  and  bonds  made  in  the  lifetime  of  Thomas 
Moat;  and  that  at  the  time  of  such  communication  and 
delivery,  the  Defendant  was  well  acquainted  with  the  said 
stipulations  and  conditions. 


The  bill  charged,  that  the  secret  was  never  communi- 
cated to  the  Defendant  by  James  Morison,  or  by  any  other 
person  than  Thom^is  Moai;  and  that  James  Morison  was 
induced  to  concur  in  the  appointment  of  the  8th  of  Au- 
gust, 1835,  on  the  faith  and  assurance  by  Thomas  Moat 
(who  was  then  on  his  death-bed),  that  the  secret  of  making 
and  compounding  the  medicine  had  not  been  communicat- 
ed, and  would  not  be  communicated  by  him  to  the  Defend- 
ant or  to  any  person  whomsoever;  and  that  he  Thomxii 
Moat  had  not  committed  the  secret  to  writing.  That  it 
was  on  the  faith  and  understanding,  on  the  part  of  the 
Plaintiffs,  that  the  Defendant  did  not  know  the  secret  of 
making  and  compounding  the  medicine,  that  James  Mori- 
son  and  the  Plaintiffs  executed  the  deed  of  February,  1837, 
and  the  Plaintiffs  executed  the  subsequent  deeds. 


The  bill  charged,  that  the  Plaintiffs  did  not  permit  the 
Defendant  to  be  present  at  the  compounding  of  the  medi- 
cine during  the  partnership;  and  that  he  never  did  ac- 
quire, by  attending  to  the  copartnership  business,  a  know* 
ledge  of  the  secret  of  compounding  the  same;  though,  by 
inspecting  the  books  of  the  partnership,  he  might  acquire 
a  knowledge  of  some  of  the  ingredients  of  which  the  pills 
were  made.  That  the  Defendant  was,  at  the  dates  of  the 
deed  of  February,  1837,  and  the  subsequent  deeds,  in  pos- 
session of  the  secret  unlawfully,  and,  as  regarded  the  Plain- 
tiffs, clandestinely,  and  without  the  same  being  known  to 
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or  suspected  by  them,  and  in  contravention  of  the  con- 
tracts of  Thomas  Moat  with  the  Plaintiffs  and  James  Mo- 
risoriy  bj  which  the  Defendant  was  bound. 

The  bill  charged,  that  the  Plaintiffs  and  the  survivor  of 
them  were  alone  entitled,  during  their  lives  and  the  life 
of  the  survivor,  to  use  the  secret  recipe  and  prescription, 
and  to  compound  and  vend  the  medicine.  The  motion 
was  made  on  affidavits  verifying  the  statements  of  the  bill. 

The  Defendant,  by  his  affidavit,  in  opposition  to  the 
motion,  said,  that  his  father  Thomas  Moat,  as  the  active 
partner  in  the  firm  of  Morison,  Moot,  A  Co.,  attended  to 
and  superintended  the  making  and  compounding  the  me- 
dicine. That,  in  pursuance  of  the  agreement  of  the  29th 
of  July,  1835,  the  Defendant  attended  at  the  office  of  the 
partnership  and  conducted  the  affairs  thereof,  in  the  place 
of  his  father;  and  in  the  performance  of  these  duties  he 
gained  a  knowledge  of  the  ingredients  used  in  making  and 
compounding  the  medicine,  and  of  compounding,  prepar- 
ing, and  mixing  the  drugs  for  the  same;  and  that  the  re- 
cipe was  communicated  to  him  by  his  father  immediately 
before  his  death,  and  in  contemplation  of  his  succeeding 
him  as  a  member  and  active  partner  in  the  concern;  and 
the  said  written  recipe  agreed  with  the  facts  respecting 
the  making  and  compounding  the  medicine  of  which  he 
had  so  previously  acquired  a  knowledge.  And  the  Defend- 
ant stated,  that,  on  the  death  of  his  father,  he  became  an 
active  partner,  in  the  place  of  his  father,  and  was  so  treat- 
ed and  acknowledged  by  James Morison  and  the  Plaintiffs; 
and  that,  for  a  period  of  about  two  months,  in  common 
with  his  partners,  or  some  of  them,  he  superintended  the 
business;  and,  during  that  time,  he  saw  the  mode  and 
manner  of  making  and  compounding  the  medicine,  and 
the  ingredients  thereof,  and  the  proportions  in  which  such 
ingredients  were  used;  and  he  thereby  acquired  a  complete 


1851. 


StatemerU* 


262  CASES  m  CHANCERY. 

1861.  practical  knowledge  of  the  ingredients  of  the  medicine, 
and  of  the  mode  of  compounding  and  mixing  the  same; 
and  he  became  fuUj  capable  himself  of  making  and  com- 
pounding the  said  medicine. 


SkUemenL 


The  Defendant,  hj  his  affidavit,  stated,  that  James  Mo- 
r%8on  and  the  Plaintiffs  knew,  shortly  after  the  death  of 
Thomas  Moat,  and  long  before  the  execution  of  the  deed 
of  February,  1837,  that  the  Defendant  was  in  possession 
of  the  secret,  or  recipe,  or  prescription;  and  that,  shortly 
after  his  father's  death,  and  on  several  occasions  previous 
to  the  25th  of  February,  1837,  the  Defendant  had  conver- 
sations with  James  Moriaon  and  with  the  Plaintiffs  re- 
lative to  the  prescription  and  to  the  preparing  and  ma- 
nufacturing of  the  medicine;  and  that,  at  the  time  of  each 
of  such  several  conversations,  James  Morison  well  knew, 
and  the  Plaintiffs,  as  the  Defendant  believed,  also  well 
knew,  that  he  had  in  his  possession  the  said  written  recipe 
or  prescription. 

The  Defendant  said,  that  the  medicine  had  been  pro- 
minently brought  before  the  public  by  an  extensive  system 
of  advertising,  at  the  cost  of  several  thousands  a  year, 
during  the  partnership,  including  the  last  year  of  its  dura* 
tion;  and  that  the  Plaintiffs  desired,  by  this  suit,  to  secure 
to  themselves  the  whole  benefit  resulting  from  that  em- 
ployment of  the  partnership  funds. 

The  Defendant  also  said,  that  no  patent  or  other  exclu- 
sive right  or  privilege  ever  was  granted  to  James  Morison, 
or  to  any  other  person,  for  the  making  or  selling  the  said 
medicine;  that,  in  none  of  the  partnership  or  other  deeds 
was  there  any  clause,  contract,  provision,  or  stipulation 
restraining  the  partners  of  the  said  firm,  or  any  of  them, 
from  making,  manufacturing,  or  voiding  the  medicine, 
after  the  expiration  of  the  partnership  term.    And  the 
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Defendant  claimed  a  right  to  make  and  sell  the  same;  and 
he  denied  that  his  doing  so  was  a  fraud  on  the  Haintiffsy 
or  that  any  of  the  deeds  had  been  executed  on  the  faith  of 
the  secret  being  unknown  to  him.  The  Defendant  said, 
that  he  never  wished  it  to  be  understood  that  the  medi- 
cines which  he  sold  were  manufactured  by  the  PlaintifiB, 
or  by  any  person  but  himself;  and,  on  the  contrary,  while 
he  described  them,  as  in  hct  they  were,  as  the  same 
medicines  which  were  well  known  as ''  Morison's  Universal 
Medicine,''  yet  he  had  carefully  expressed  that  they  were 
made  by  himself. 
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The  affidavit  of  the  Plainti£Bs  in  reply  denied  that,  upon 
the  death  of  Thomas  Moaiy  he  became  an  active  partner  in 
the  place  of  his  father,  or  was  so  treated  and  acknowledged 
by  the  other  partners,  or  that  he  ever  became  an  active 
partner,  or,  in  common  with  his  partners,  superintended 
the  business,  or  ever  saw  the  mode  and  manner  of  making 
and  compounding  the  medicines,  or  thereby  acquired  any 
knowledge  of  the  ingredients  or  of  the  mode  of  com- 
potmding  and  mixing  the  same.  And  one  of  the  Deponents 
said,  that  he  had  examined  the  cash  and  letter  books  of 
that  time,  and  that  there  was  no  entiy  whatever  in  the 
books  in  the  handwriting  of  the  Defendant,  all  the  entries 
being  in  the  handwriting  of  the  Plaintiffs  and  James  Mo- 
rison,  or  the  clerk  then  employed  by  the  firm;  and  that  the 
cash  book  and  letter  book  were  the  only  books  in  which 
entries  were  made  by  the  partners  themselvea  The  De- 
ponent denied  that  James  Morison  or  the  Plaintiffs  knew, 
shortly  after  the  death  of  Thomas  Moat,  or  before  the  ex- 
ecution of  the  deed  of  February,  1837,  that  the  Defendant 
was  in  the  possession  of  the  recipe  or  prescription ;  and  he 
denied  that  the  Defendant  had  had  the  conversations  which 
he  alleged  with  James  Morison;  for  the  Deponent  said,  that 
James  Morison  had  a  strong  personal  dislike  to  the  Defend- 
ant, and  would  not  meet  or  converse  with  him,  and  that  the 
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Plaintiffs  were  not  on  terms  of  intimacy  with  the  Defend- 
ant, and  never  discussed  matters  of  business  with  him, 
except  as  to  money  transactions. 

Affidavits  of  workmen  employed  by  the  partnership  were 
also  filed  on  behalf  of  the  Plaintiffs;  by  which  it  appear- 
ed, that,  in  the  course  of  the  manufacture,  some  ingre- 
dients were  introduced  at  a  late  stage  of  the  process ;  that 
these  ingredients  had  always  been  kept  in  a  closet  in  a 
room  set  apart  for  mixing  the  medicine;  that  the  key 
of  this  closet  was  always  kept  by  James  Morison  or  the 
Plaintiffs ;  that  it  was  by  them,  or  one  of  them,  the  later 
ingredients  were  always  introduced;  and  that  the  Defend- 
ant never  took  part  in  compounding  the  medicine.  It 
also  appeared,  that  immediately  after  the  death  o{  Thomas 
Moaty  a  door,  which  led  from  the  house  in  which  he  re- 
sided (and  in  which  the  Defendant  continued  to  reside  after 
his  death,)  to  the  mixing  room,  was  locked  up. 


The  affidavits  differed  in  their  explanations  of  the  deed 
of  February,  1887,  and  of  the  covenant  in  that  deed,  that 
the  Defendant  (as  well  as  the  Morisons)  should  not  disclose 
the  prescription.  The  Plaintiffs  said,  that  it  was  intro- 
duced u^on  the  supposition  that  the  power  of  the  Defend- 
ant to  inspect  the  books  of  the  partnership  might  afford 
him  the  knowledge  of  the  ingredients,  and  the  quantities 
of  such  ingredients  used  in  compounding  the  medicine. 
The  Defendant  said  that  the  covenant  against  disclosure 
was  entered  into  upon  terms  of  perfect  equality,  and  for 
the  same  reason,  by  all  the  parties  to  the  deed,  and  that 
the  deed  was  made  to  settle  disputes  which  had  then  arisen. 
The  affidavits  also  differed  as  to  the  purpose  of  and  the 
conclusion  to  be  drawn  from  the  division  of  the  Govern- 
ment stamps,  labels,  and  drugs,  at  the  termination  of  the 
partnership. 
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Vice-Chai70bllor  : — 

The  Plaintiff's  case  was  rested  in  argument  upon  the 
ground  that  the  Defendant  had  obtained  this  secret  bj 
breach  of  faith  or  of  contract  on  the  part  of  Thomas  Moat, 
The  subsidiary  ground  brought  forward  by  the  bill,  of  the 
Defendant's  selling  his  medicines  under  the  original  name 
and  description,  was  relied  upon  rather  in  support  of  the 
case  of  breach  of  faith  and  of  contract  than  as  a  separate 
and  distinct  ground  for  the  interference  of  the  Court. 
Upon  that  part  of  the  case  it  is  sufficient,  therefore,  to 
observe,  that  there  might  be  difficulty  in  maintaining  it, 
at  all  events,  until  the  Plaintiffs  should  have  established 
their  right  at  law.  The  true  question  is,  whether,  under 
the  circumstances  of  this  case,  the  Court  ought  to  inter- 
pose by  injunction,  upon  the  ground  of  breach  of  faith  or 
of  contract 

That  the  Court  has  exercised  jurisdiction  in  cases  of 
this  nature  does  not,  I  think,  admit  of  any  question.  Dif- 
ferent grounds  have  indeed  been  assigned  for  the  exercise 
of  that  jurisdiction.  In  some  cases  it  has  been  referred  to 
property,  in  others  to  contract,  and  in  others,  again,  it  has 
been  treated  as  founded  upon  trust  or  confidence, — ^mean- 
ing, as  I  conceive,  that  the  Court  fastens  the  obligation 
on  the  conscience  of  the  party,  and  enforces  it  against 
him  in  the  same  manner  as  it  enforces  against  a  party  to 
whom  a  benefit  is  given,  the  obligation  of  performing  a 
promise  on  the  faith  of  which  the  benefit  has  been  con- 
ferred; but  upon  whatever  grounds  the  jurisdiction  is 
founded,  the  authorities  leave  no  doubt  as  to  the  exercise 
of  it. 

VOL.  IX.  8  H.  W. 
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The  case  of  Oreen  y.  Fotgham  (a)  which  was  cited  for  the 
Plaintiff,  where  the  Court  decreed  an  account  against  a 
party  to  whom  a  secret  of  this  nature  had  been  entrusted, 
might  perhaps  be  accounted  for  upon  the  ground  that  the 
Defendant  in  that  case  had  expressly  admitted  himself  to 
be  trustee  of  the  secret;  but  there  are  other  cases  in  which 
the  Court  has  interfered  without  any  such  admission.  In 
WHliama  v.  WiUiams  (&),  Lord  Sldan,  dealing  with  a  case 
in  which  a  father  had  divulged  a  secret  like  the  present 
to  a  son,  and  had  delivered  to  him  a  stock  of  medicines, 
upon  the  faith  of  a  future  partnership  being  formed  be- 
tween them  when  the  son  should  come  of  age,  puts  the 
case  as  to  confidence  in  these  terms :  "  If,  on  a  treaty  with 
a  son  while  an  infant,  for  his  becoming  a  partner  when  of 
age,  the  Plaintiff  had,  in  the  confidence  of  a  trust  reposed 
in  him,  communicated  to  him  this  secret,  and  at  the  same 
time  given  him  the  possession  of  the  articles  mentioned 
in  the  bill;  and,  instead  of  acting  according  to  his  trust, 
the  son  had  taken  to  himself  the  exclusive  dominion  over 
these  articles,  and  begun  to  vend  them  without  permission, 
it  must  be  said  that  he  had  no  right  in  any  case  so  to  act, 
and  that  he  was  bound  either  to  abide  by  or  to  waive  the 
agreement  (c)  -/' — thus  laying  down  the  doctrine,  that  ar- 
ticles delivered  over  upon  the  faith  and  in  the  confidence 
of  a  future  arrangement,  cannot  be  used  for  a  purpose 
different  from  that  for  which  they  were  delivered  over. 
In  Tovatt  v.  Winyard  (d)  the  same  great  Judge,  upon  the 
express  ground  of  breach  of  trust  and  confidence,  granted 
an  injunction  to  restrain  the  Defendant,  who  had  been  the 
Plaintiff  8  assistant  in  his  business,  from  using  or  commu- 
nicating receipts  which  he  had  surreptitiously  copied 
whilst  in  the  Plaintiff's  service.  The  question  again  came 
before  him  in  Mr.  AbemeOij/'s  case  (c),  in  which  Mr.  Abeme- 


(a)  1  S.  &  S.  398. 
(6)  3  Mer.  167. 
(c)  Id.  169. 


(rf)  IJ.  &  W.  394. 
(e)  Ahemeihy  v.  Hutchimon,  3 
L.  J,  Chanc,  209,  213,  219. 
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thy  had  filed  a  bill  to  restrain  the  publication  of  the  lec- 
tures delivered  by  him  at  8t.  Barthohmeu/a  Hospital;  and 
I  well  remember,  that,  upon  the  first  argument,  he  refused 
to  grant  the  injunction  on  the  ground  of  copyright,  Mr. 
Abemethy  not  being  able  to  swear  that  the  whole  lecture 
was  written;  but  that  afterwards,  on  a  second  argument, 
he  grant-ed  it  on  the  ground  of  breach  of  confidence. 

We  have  also  Lord  Eldon*a  opinion  in  Wyatt  v.  Tribon(a), 
referred  to  by  iMt^GoUenham  in  Prince  Albert  Y,Strange(p); 
and  in  the  latter  case  Lord  Cottenham  very  decidedly  ex- 
presses his  own  opinion  upon  the  question :  he  says,  "  This 
case  by  no  means  depends  solely  upon  the  question  of 
property;  for  a  breach  of  trust,  confidence,  or  contract, 
would  of  itself  entitle  the  Plaintiff  to  an  injunction.    The 
Plaintiff's  affidavits  state  the  private  character  of  the 
work  or  composition,  and  negative  any  licence  or  author- 
ity for  publication, — ^the  gifts  of  some  of  the  etchings  to 
private  friends  certainly  not  implying  any  such  licence  or 
authority, — and  state  distinctly  the  belief  of  the  Plaintiff, 
that  the  catalogue  and  the  descriptive  and  other  remarks 
therein  contained  could  not  have  been  compiled  or  made, 
except  by  means  of  the  possession  of  the  several  impres- 
sions of  the  said  etchings  surreptitiously  and  improperly 
obtained.    To  this  case  no  answer  is  made;  the  Defendant 
saying  only,  that  he  did  not  at  the  time  believe  that  the 
etchings  had  been  improperly  obtained;  but  not  suggest- 
ing any  mode  by  which  they  could  have  been  properly 
obtained,  so  as  to  entitle  the  possessor  to  use  them  for 
publication.     If,  then,  these  compositions  were  kept  pri- 
vate, except  as  to  some  given  to  private  friends,  and  some 
sent  to  Mr.  Brown  for  the  purpose  of  having  impressions 
taken,  the  possession  of  the  Defendant  or  of  his  intended 
partner  Judge  must  have  originated  in  a  breach  of  trust, 

(a)  Cited  per  Lord  Cattenham,         (b)  1  Mac.  &  G.  25 ;    1  H.  & 
1  Mac.  &  G.  46;  1  H.  &  T.  25.         T.  1. 
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confidence,  or  contract  in  Broum^  or  some  person  in  his 
employ  taking  more  impressions  than  were  ordered,  and 
retaining  the  extra  number;  or  in  some  person  to  whom 
copies  were  given,  which  is  not  to  be  supposed,  but  which^ 
if  the  origin  of  the  possession  of  the  Defendant  or  Judge^ 
would  be  equally  a  breach  of  trust,  confidence,  or  contract." 
The  case  of  The  Duke  of  Queen  Aerry  v.  8hMeare(a)  is  then 
cited;  and  Lord  Dottenham  proceeds  to  say,  that,  upon  the 
evidence,  he  ^'  was  bound  to  assume  that  the  possession  of 
the  etchings  by  the  Defendant  or  Judge  had  its  foundation 
in  a  breach  of  trust,  confidence,  or  contract,  as  Lord  Eldon 
did  in  the  case  of  Mr.  Abemethj/s  lectures;  and  that,  upon 
that  ground,  the  Plaintiff's  title  to  the  injunction  was  fully 
established  (6)."  And  he  concludes  by  pointedly  approving 
what  fell  from  Sir  James  Wigram  in  Tipping  v.  Clarke  (c). 
The  Vice-Chancellor  Knight  Bruce  appears  also  to  have 
concurred  in  opinion  with  Lord  CoUenham  in  Prince  Albert 
V.  Strange  (d).  There  is  therefore  the  concurrent  opinion 
of  Lords  Eldon  and  Cattenham,  and  of  the  Vice-Chancellors 
Knight  Bruce  and  Wigram  upon  the  question.  By  those 
authorities,  in  which  I  most  fully  concur,  and  which  ap- 
pear to  me  to  agree  in  principle  with  many  other  cases  to 
be  found  in  the  books,  I  must  hold  myself  to  be  bound. 


It  was  much  pressed  in  argument,  on  the  part  of  the 
Defendant,  that  the  effect  of  granting  an  injunction  in 
such  a  case  as  the  present  would  be  to  give  the  Plaintiffs 
a  better  right  than  that  of  a  patentee;  and  the  case  of  Can- 
ham  V.  Jones  (e)  was  cited  on  the  Defendant's  behalf;  but 
what  we  have  to  deal  with  here  is,  not  the  right  of  the 
Plaintiffs  against  the  world,  but  their  right  against  the 
Defendant  It  may  well  be,  that  the  Plaintiffs  have  no 
title  against  the  world  in  general,  and  may  yet  have  a  good 


(a)  2  Eden,  329. 

(b)  lMAa&G.44;  1  H.  &  T. 


(c)  2  Hare,  383. 

(cO  2  De  G.  &  8.  652, 097 

(«)  2  V.  &  B.  218. 
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title  against  this  Defendant;  and  the  case  of  Canham  t. 
Jones  does  not  appear  to  me  to  touch  the  question.  In 
that  case,  the  allegation  was,  not  that  the  Defendant  was 
compounding  the  syrup  according  to  the  recipe,  but  that 
he  did  not  know  the  recipe,  and  was  compounding  and 
selling  a  spurious  preparation,  falsely  describing  it  under 
the  title  by  which  the  true  preparation  was  known,  and 
thereby  damaging  the  character  of  that  preparation.  The 
case,  therefore,  did  not  depend  upon  any  breach  of  confi- 
dence,— ^for  there  was  no  confidence  reposed, — but  depend- 
ed wholly  on  a  supposed  right  of  property  in  the  medicine; 
and  it  is  clear,  from  the  judgment,  that  the  distinction  be- 
tween that  case  and  a  case  like  the  present  had  not  escaped 
Sir  Thomas  Plumer's  attention ;  for  he  observes,  that  the 
case  then  before  him  was  not  one  "  in  which  the  Court  has 
restrained  a  fraudulent  attempt  in  one  man  to  invade  an- 
other's property  (a)" 

Such  being  the  state  of  the  authorities  upon  this  sub- 
ject, I  have  now  to  consider  whether  the  circumstances  of 
this  case  bring  it  within  the  range  of  those  authorities, 
and  whether  the  Court  ought  to  interfere  by  injunction; 
for  which  purpose  it  is  necessary  to  examine  the  case  as  it 
has  stood  at  several  different  periods. 

It  does  not  appear  to  be  disputed  that  James  Morison 
was  the  inventor,  and,  down  to  the  23rd  of  June,  1830, 
the  sole  depository  of  the  secret  in  question.  Upon  the 
23rd  of  June,  1830,  the  partnership-deed  between  him  and 
Moat,  and  the  two  bonds,  were  executed;  and  the  first 
question  to  be  considered  is,  what  was  the  effect  of  those 
instruments?  It  was  contended,  on  the  part  of  the  De- 
fendants, that  the  effect  of  them  was  to  constitute  the  se- 
cret an  asset  of  the  partnership;  but  looking  at  the  deed 
alone,  apart  from  the  bonds,  I  am  much  disposed  to  think 
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1851.        ^^  could  not  have  that  effect;  and  taking  the  deed,  as  I 

think  it  must  be  taken,  in  connexion  with  the  bonds,  I 

think  it  clear  that  it  could  not  so  operate.    The  question, 

I  apprehend,  is  one  of  intention,  like  the  question  whether 

JudffmefU,     there  is  a  partnership  in  mines,  or  only  in  the  minerals 

i^  Mitner»"to^  which  are  raised  and  manufactured  by  parties  working  the 

eachother, re-    miues;  and  this  deed,  I  think,  contains  indications  that 

lating  to  their        .  .  ,    ,  *    ^  i  i  • 

rights  as  port-  the  Secret  was  not  intended  to  belong  to  the  partnership; 
^  date  as  ^^^  although  it  Contemplated  the  introduction  of  new  part- 
d^eZ^Sd^tE  ^^^  *^^  expressly  provides  for  the  communication  of  the 
the  deed  bb  sccrct  by  James  Morison  to  Tkorruta  Moat^  it  leaves  it  to 
nership  con-  the  optiou  of  James  Morison  whether  he  wiU  communicate 
^'^^  the  secret  to  persons  introduced  either  by  himself  or  by 

Moatt  according  as  the  word  "he"  in  the  clause  referred 
to  may  apply  to  one  or  the  other  (a  point  which  is  not  mate- 
rial) ;  and  it  is  difficult  to  conceive,  that  a  secret  which  one 
partner  had  a  discretion  to  withhold  from  others,  could  be 
intended  to  be  a  partnership  asset  Again,  the  clause  as  to 
accounts  seems  to  look  to  matters  which  would  properly 
and  without  difficulty  be  the  subject  of  account,  and  not 
to  such  an  asset  as  this  secret  would  be.  An  account  was 
to  be  taken  upon  a  new  partner  coming  in.  Is  it  conceiv- 
able, that,  if  this  secret  had  been  contemplsCted  as  an  asset 
of  the  partnership,  there  would  have  been  no  provision  as 
to  what  should  then  be  done  respecting  it,  no  provision 
for  valuing  it,  either  then  or  at  the  termination  of  the 
partnership?  But  however  this  question  might  have  stood 
upon  the  deed  alone,  the  bonds  seem  to  me  to  conclude  it; 
for,  by  Moa£B  bond,  he  is  not  to  communicate  the  secret 
to  any  person  whomsoever;  and  by  Morison* s  bond,  he  is 
not  to  communicate  it  except  to  persons  whom  he  or  Moat 
may  introduce  into  the  partnership,  or  for  the  purposes  of 
the  foreign  trade ;  and  how  then  could  it  be  in  the  contem- 
plation of  the  parties  that  it  should  be  an  asset  of  the 
partnership?  in  which  case  it  would  be  liable  to  be  sold 
when  the  partnership  determined.     The  true  effect  of  these 
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infitruments  appears  to  me  to  be,  that  Morison  reserved  to 
himself  the  secret  against  all  the  world  except  Thomas 
Moat.  Morison  had  power  to  introduce  partners  into  the 
concern;  Moai  had  the  like  power  with  the  concurrence 
of  Morisoiiy  but  not  otherwise.  It  was  entirely  at  the  op- 
tion of  Morison  whether  he  would  communicate  the  secret 
to  any  partner  introduced  either  by  himself  or  by  Moat 
Moat  was  also  bound  not  to  reveal  the  secret  to  any  per- 
son whatsoever. 
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At  this  stage  of  the  case,  therefore,  there  was,  according 
to  the  authorities  to  which  I  have  referred,  a  perfect  right, 
on  the  part  of  Morison  against  Moat,  to  restrain  him  from 
divulging  the  secret.  It  is  to  be  seen,  whether  what  has 
since  passed  has  destroyed  that  right;  and  if  not,  whether 
the  Plaintiffi  are  entitled  to  enforce  it  against  the  De- 
fendant? 


The  next  stage  in  the  case  which  we  have  to  consider 
18,  the  transaction  of  July  and  August,  1835.  At  that 
time,  both  the  Plaintiffs  had  become  partners  in  the  con- 
cern, and  the  secret  was  communicated  to  them.  Moat, 
who  had  been  the  acting  partner,  had  fallen  into  bad 
health;  and  an  agreement  was  entered  into  by  all  parties, 
that  the  Defendant,  the  son  of  Jfoo^,  should  come  into  the 
office  as  his  father's  servant;  and  by  deed,  dated  the  8th 
of  August^  1835,  and  attested  by  Morison,  the  Defendant 
was  i^pointed  to  be  a  partner  in  the  business  after  the 
death  of  his  father,  which  occurred  a  few  days  afterwards. 
It  is  not  pretended,  that  Morison  ever  communicated  the 
secret  to  the  Defendant;  and  the  case  does  not  appear  to 
me  to  be  at  all  altered  by  anything  which  appears  on  these 
instruments  of  1835;  for  if  I  am  right  in  the  conclusion 
at  which  I  have  before  arrived,  the  fact  of  the  Defendants 
becoming  a  partner  in  the  concern  gave  him  no  right  to 
the  knowledge  of  the  secret,  and  certainly  he  could  derive 
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110  such  right  from  the  agreement,  that  he  should  come 
into  the  office  as  the  servant  of  his  father.  The  very  bin- 
guage  of  the  agreement,  so  far  as  it  has  any  bearing  upon 
the  question,  leads,  I  think,  to  the  opposite  conclusion; 
for  it  is,  that  he  is  to  transact  the  businessi  so  fiEur  as  he  is 
able  so  to  do,  not  being  a  partner. 

These  instruments,  however,  although  nothing  material 
appears  upon  the  face  of  them,  have  an  important  bearing 
upon  the  case;  for  the  Defendant  says,  that,  under  the 
provisions  of  the  agreement,  he  attended  the  office  and 
gained  a  knowledge  of  the  ingredients  used  in  the  medi- 
cines; and  that,  afterwards,  having  become  a  partner  on 
the  death  of  his  father,  he  for  two  months  superintended 
the  business  in  common  with  his  copartners,  and  during 
that  time  saw  the  mode  and  manner  of  compounding  the 
medicines  and  the  ingredients  thereof,  and  the  proportions 
in  which  such  ingredients  were  used,  and  acquired  a  com- 
plete practical  knowledge  of  the  mode  of  compounding  and 
mixing  them;  and  it  is  insisted,  on  his  part,  that  he  has 
the  right  to  use  that  knowledge. 

Undoubtedly,  if  the  facts  thus  stated  by  the  Defendant 
be  proved, — if  the  Defendant,  after  he  became  a  partner 
in  the  concern,  openly  took  part  in  compounding  the  me- 
dicines, and  used  the  secret  for  the  puii>ose, — if,  with  the 
knowledge  and  concurrence  of  the  partners,  he  was  per- 
mitted to  acquire,  and  did  acquire,  a  full  knowledge  of  the 
mode  of  compounding  these  medicines  and  of  the  secret 
process  in  the  manufacture  of  them,  it  would  be  difficult 
for  any  of  those  partners  afterwards  to  restrain  him  from 
using  any  knowledge  so  acquired  or  any  secret  so  disclosed; 
they  would,  I  think,  in  such  a  state  of  circumstances,  be 
considered  to  have  waived  any  right  to  preserve  the  secret 
for  their  separate  benefit  But  how  does  the  evidence 
stand  upon  these  facts? 
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[His  HovoB  then  stated  the  subetance  of  the  affidavits  on 
this  pointy  see  pp.  251, 252,  supra;  and  concluded,  that,  if 
the  Defendant  did  in  fact,  after  he  became  a  partner  in  the 
concern,  acquire  by  practice  the  knowledge  of  the  mode  of 
mixing  the  medicines  (but  which  his  Honor  said  he  did 
not  belieye  he  did),  he  acquired  that  knowledge  surrepti- 
tiously and  without  the  sanction  of  his  partnera] 


1651. 


Judgment 


The  case  then  in  this  stage  stands  thus: — ^The  Defend- 
ant admits  that  the  secret  was  communicated  to  him  by 
Thomas  Moat.  His  allegation,  that  he  acquired  a  know- 
ledge of  it  by  acting  as  partner  in  the  concern,  is  disproved; 
and  it  is  shewn,  that,  if  he  did  acquire  such  knowledge, 
he  did  so  surreptitiously.  The  question  then  is,  whether 
there  was  an  equity  against  him ;  and  I  am  of  opinion  that 
there  was.  It  was  clearly  a  breach  of  faith  and  of  con- 
tract on  the  part  of  Thomas  Moat  to  communicate  the 
secret.  The  Defendant  derives  under  that  breach  of  faith 
and  of  contract,  and  I  think  he  can  gain  no  title  by  it  In 
Ore&n  v.  Folgham^  upon  a  trust  admitted,  an  account  was 
decreed  agunst  the  party  to  whom  the  secret  had  been  di- 
vulged; and  it  cannot  I  think  make  any  difference,  whe- 
ther the  trust  is  admitted  or  proved;  and  the  cases  of  Tip- 
ping V.  Clarke  and  Prince  Albert  v.  Strange  shew,  that  the 
equity  prevails  against  parties  deriving  under  the  breach 
of  contract  or  duty. 


It  might  indeed  be  different,  if  the  Defendant  was  a 
purchaser  for  value  of  the  secret  without  notice  of  any  ob- 
ligation affecting  it;  and  the  Defendant's  case  was  at- 
tempted to  be  put  upon  this  ground.  It  was  said,  that  as 
appointee  he  came  in  as  purchaser  under  the  deed  of  the 
23rd  of  June,  1830,  and  that  he  had  no  notice  of  the  bond; 
but  I  do  not  think  that  this  view  of  the  case  can  avail 
him,  for  in  whatever  character  he  may  stand  as  appointee, 
he  has  no  consequential  right  in  the  secret.    So  far  as  the 
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secret  is  concerned,  he  is  a  mere  Tolunteer  deriving  under 
a  breach  of  trust  or  of  contract 

There  having  been  then  this  equity  against  the  Defend- 
ant, has  it  been  displaced  by  what  has  since  occurred?  The 
Defendant  contends,  that  it  has;  for  he  says,  that  the  deed 
of  1837  was  entered  into  with  full  knowledge,  on  the  part 
of  the  Plaintiffs  and  of  James  Morison,  that  he  had  pos- 
session of  the  secret.  He  has  proved  I  think  sufficient  to 
shew,  that  the  fact  of  his  having  become  a  sleeping  part- 
ner under  that  deed  furnishes  no  inference  against  such 
knowledge,  there  having  been  other  disputes  between  the 
parties.  For  proof  of  his  knowledge,  the  Defendant  relies 
on  the  covenant  in  the  deed  against  divulging  the  secret 
having  been  made  applicable  to  him.  The  alleged  con- 
versations, and  the  covenant  in  the  deed,  which  is  of  more 
importance,  are,  I  apprehend,  to  be  regarded  as  evidence 
of  the  knowledge  imputed  by  the  Defendant  to  the  Plain- 
tiffs and  their  father,  and  to  be  weighed  against  the  other 
evidence  in  the  cause;  and  in  determining  the  weight  due 
to  the  evidence  on  the  part  of  the  Defendant,  it  is  material 
to  be  observed,  that  he  no  where  states  that  he  told  the 
Plaintiffs  and  their  father  that  he  had  possession  of  the 
secret,  and  that  he  gives  no  detail  of  the  conversations  to 
which  he  refers.  On  the  other  hand,  there  is  a  denial  by 
the  Plaintiffs  of  any  such  conversations  with  them,  and, 
to  their  belief,  with  James  Morison;  and  the  grounds  of 
the  denial  are  stated,  and  are  not  controverted  by  the  De- 
fendant There  is  also  the  fact,  that,  if  the  Plaintiffs  and 
their  father  had  known  that  the  Defendant  was  in  posses- 
sion of  the  secret)  there  appears  to  be  no  reason  why  he 
should  not  have  participated  in  the  business  of  mixing  the 
medicines,  which  I  consider  it  to  be  proved  that  he  did  not; 
and  there  is,  besides,  the  conduct  of  the  Defendant  at  a 
subsequent  period,  to  which  I  shall  next  refer.  These  facts, 
in  my  opinion,  far  outweigh  the  Defendant's  statement  as 
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to  the  convenations  and  the  covenant  in  the  deed,  which 
might  well  be  inserted  hj  way  of  precaution ;  and  I  think, 
therefore,  that  the  Defendant's  case  upon  the  deed  of  1837 
cannot  be  supported.  If  the  covenant  in  the  deed  was  in- 
serted as  a  protection  against  the  Defendant's  divulging  a 
knowledge  which  he  was  known  to  have  already  acquired, 
surely  the  fact  of  his  having  acquired  that  knowledge  would 
have  been  recited  in  the  deed. 


1861. 

MORUON 

Moat- 
Judgment, 


We  come  now  to  the  death  of  James  Mariaon,  who  died 
in  May,  1840.  Soon  after  his  death  disputes  arose  between 
his  executors,  the  widow  and  administratrix  of  Moaty 
and  the  surviving  partners;  and  these  disputes  were  com- 
promised upon  the  terms,  amongst  others,  of  an  annui- 
ty of  lOOJ.  being  paid  to  the  widow  of  Moat  out  of  the 
profits  of  the  business,  so  long  as  the  business  continued, 
and  out  of  the  proceeds  of  the  sale  of  the  secret,  if  it 
should  be  sold  under  the  trusts  of  Moriaon's  will  Three 
deeds  were  executed  for  carrying  into  effect  this  compro- 
mise; and  each  of  those  deeds  recited  the  will  of  Jforuon, 
with  the  recital  contained  in  it  that  he  was  the  inventor 
and  sole  proprietor  of  the  medicine,  and  with  the  trusts  for 
sale  of  the  secret  declared  by  it ;  and  by  one  of  those  deeds 
the  annuity  was  secured  in  manner  above  mentioned.  The 
Defendant  was  a  party  to  each  of  these  deeds;  and  it  is 
clear,  therefore,  that  he  did  not  then  claim  any  right  or  in- 
terest in  the  secret  adverse  to  the  title  under  the  will  of 
MorisofL 


Nothing  further  appears  to  have  occurred  until  the  de- 
termination of  the  partnership,  except  that,  in  1846,  the 
Defendant,  through  his  solicitor,  complained  of  a  paper 
which  had  been  published  by  the  Plaintiffs  in  America, 
containing  a  statement,  to  the  effect,  that  Thomas  Moat 
had  not  revealed  the  secret,  and  distinctly  stated  that  he 
was  in  possession  of  it;  but  nothing  ensued  upon  the  com- 
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1851.  plaint,  ancL  the  partnership  being  then  still  subsisting,  it  is 
difficult  to' see  what  could,  on  either  side,  have  been  done 
upon  it  Upon  the  determination  of  the  partnership  on 
the  25th  of  March,  1851,  the  stock  was  divided;  but  this 
JudfffnenL  ^^  according  to  the  provisions  of  the  partnership  articles, 
and  therefore  could  not  affect  the  rights  of  either  party. 

TlM  payment  The  Defendant,  hj  his  affidavit,  attempts  to  set  up  a 
Itady^^^  further  case,  upon  the  ground  that  great  expenses  have 
meats  out  of      ly^Qn  incurred  in  advertisements,  and  that  this  will  be  for 

partnenbip  ^  ' 

funds,  is  not  the  benefit  of  the  Plaintiffs  alone,  if  he  be  not  permitted 
pound  for  giT-  to  carry  on  the  business ;  but  I  do  not  think  he  can  main- 
S  rt*Secx^  tain  his  case  upon  this  groimd.  It  has  been  the  practice 
piration  of  the    of  the  partnership,  and  he  and  his  father  have  had  the  be- 

partnersnip,  a  /.       /• .     i      .        .  i    . 

oontinuinff        nefit  of  it  during  its  subsistence. 

share  in  tne 
adTantegesof 

dS^&ST  ^®  ^^^  P^^^*  "8ed  in  the  Defendant's  behalf  was  the 
adTertisement;  delay  on  the  part  of  the  Plaintifis:  but  I  think  there  has 
haying  had,  dur-  been  no  such  delay  as  disentitles  the  Plaintiff  to  the  inter- 
^oI^t^^bMiI^  position  of  the  Court ;  for,  at  the  dissolution  of  the  partner^ 


fit  of  Ae  ex-      ghip^  the  Defendant  had  distinct  notice  that  his  claim 

penditme. 

Effect  of  no-  ^ould  be  resisted;  and  there  has  since  been  the  question 
Sm  bf  r^^  with  the  Stamp-office— the  suit  in  this  Court,  and,  as  it 
inexdudingan  would  appear,  some  n^;otiation  for  a  compromise;  and, 
relief  on  the  besides,  he  had  clearly  the  right  to  sell  the  medicine,  and 
^^ti^^  use  the  labels  allotted  to  him  at  the  termination  of  the 
partnership. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
Plaintiffs  have  made  out  their  case  for  an  injunction.  I 
think,  however,  the  injunction  cannot  go  to  the  extent 
which  is  asked  for  by  the  notice  of  motion.  It  should,  I 
think,  go  to  the  extent  of  restraining  the  Defendant  from 
selling,  under  the  title  or  designation  of  "  Morison's  Uni- 
versal Medicine,''  or  "  Morison's  Vegetable  Universal  Me- 
dicine,''  any  medicine  made  or  manufactured  by  him,  pro- 
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ceeding  to  this  extent,  not  upon  the  mere  use  of  the  name, 
but  because  this  is  clearly  the  mode  in  which  the  Defend- 
ant is  availing  himself  of  the  breach  of  faith  and  contract ; 
and  upon  the  authorities,  and  particularly  YovaU  v.  Win- 
yardy  I  think  it  should  also  go  to  the  extent  of  restraining 
the  Defendant  from  making  or  compounding  any  medi- 
cines according  to  the  secret,  and  from  in  any  manner 
using  the  secret  of  compoimding  the  medicine.  But  I  can- 
not grant  it  to  restrain  the  Defendant  "  from  in  any  man- 
ner using  the  name  of  Mariaon  in  the  manufacture  or  sale 
of  any  medicine ;''  as,  in  my  view  of  the  case,  it  would  very 
much  depend  upon  the  purpose  for  which  and  the  mode 
in  which  the  name  may  be  used,  whether  the  injunction 
would  be  due  or  not;  nor  can  I  grant  it  to  restrain  the 
communication  of  the  secret,  there  being  no  evidence  or 
even  allegation  of  an  intention  to  commimicate  it 
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BasTBAOi  the  Defendant^  bis  agents,  &e.  from  selling,  or  causing 
or  procuring  to  be  sold,  under  the  title  or  deaignalion  of  '^  Morison's 
Umyersal  Medidne,**  or  **  Morlson's  Vegetable  Universal  Medicine,** 
any  medicine  made  or  manufactured  by  the  Defendant,  or  by  or  un- 
der his  order  or  direction ;  and  restrain  the  Defendant,  his  agents,  && 
from  making  or  compounding  any  medicines  according  to  the  secret 
in  &c,  and  from  in  any  manner  using  the  secret  of  compounding  the 
said  medicines,  or  any  part  thereol 


MintUe, 


Thb  Lords  Justices.  19th  of  December,  1851. — ^"And  whereas 
Mr.  SolieUoT-Oentral  this  day  moved,  and  offered  divers  reasons  im- 
to  this  Court  that  the  said  order  might  be  discharged,  with  costs  &c. 
Whereupon,  and  upon  hearing  &&,  Their  Lordships  do  order  that 
the  ii\junction  granted  in  thi»  cause  be  continued ;  the  Plaintiffii  by 
their  counsel  undertaking  to  be  answerable  for  any  damages  or  com- 
pensation the  Court  may  think  fit  to  award  in  the  event  of  the  in- 
junction being  eventually  dissolved :  the  undertaking  being  consider- 
ed as  given  at  the  hearing  of  the  original  motion.** 


On  the  22nd  of  January,  1852,  the  Defendant  submitted  to  an  or- 
der making  the  iigunction  pexpetual. 
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August  eth. 

After  a  eale  by 
auction  of  a 
meMuage  and 
landa,  one  of 
the  condition* 
of  which  was, 


LESLIE  V.  TOMPSON. 
A  SPECIAL  CASE. 


In  August,  1850,  certain  hereditaments,  situated  at  Iver, 
belonging  to  the  Plaintiffs,  were  put  up  for  sale  by  auction 
in  several  lots,  subject  to  certain  particulars  and  conditions 
of  sale,  with  a  plan  annexed  thereto,  denoting  the  several 
lots  by  different  colours;  printed  copies  of  which  particu- 
n^iSd^t^*  lars  were  delivered  to  the  Defendant  and  others  a  few  days 
tale,  bat  (except  before  the  sale.  The  Defendant  was  declared  the  pur- 
chaser of  Lot  1  at  the  auction,  at  the  price  of  28002. 
He  also  afterwards  became  the  purchaser  of  Lots  2,  3, 
and  4. 


tbat  any  mis- 
take or  error  in 
the  description 
of  the  property, 
or  any  other 
error  in  the  par- 


wite  provided 
forby  the  con- 
ditions) a  com- 
pensation 
should  be  giTen 
or  taken,  to  be 
settied  by  two 
referees,  or  an 
umpire, — ^it  wai 
found  that  one 
of  the  lots  con- 
tained about 
twen^  acres 


Lot  1  was  thus  described  by  the  particulars: — "  A 
country  residence,  park,  and  grounds,  called  *  Dromenagh 
Lodge.'  The  well-timbered  park  is  inclosed  by  thriving 
plantations  and  strong  oak  palings.  There  is  a  neat  lodge- 
^M^iS^Men  entrance,  containing  a  neat  sitting-room,  three  bed-rooms, 
with  good  garden,  and  strong  entrance-gate.  The  long 
coppice  is  a  gradually  sloping  wood  to  a  pure  running 
stream  abundantly  supplied  with  fish,  and  is  studded  with 
numerous  rustic  lodges  and  seats.  This  lot  comprises 
about  70a.  24p.,  divided  in  the  following  manner: — 


acres  less  than 
the  quantity  of 
land  described 
in  the  particu- 
lars :—He», 
that,  upon  the 
construction  of 
the  condition, 
the  mistake  or 


r  thereby 
contemplated  was  such  a  mistake  or  error  as  would  annul  the  contract 

That  the  excess  of  the  quantity  of  land  in  one  of  the  lots,  and  the  deficiency  in  the  other,  wen 
both  subjects  of  compensation  within  the  condition;  and  that  the  Court  would,  if  necessary,  refer  it 
to  the  Master  to  settle  the  amount  of  such  compensation,  notwithstanding  that,  from  the  Tariety  in 
the  nature  of  the  different  portions  of  the  land  in  which  the  Tariations  occaired,  there  was  no  nni- 
form  standard  for  computing  such  amount 

That,  whether  a  Tendor  could,  or  could  not,  in  equity  be  relieved,  on  the  ground  of  mistake,  from 
a  contract  for  the  sale  of  lands  inaccurately  described  as  to  quantity,  and  which  description  bad  been 
prepared  by  his  solicitor  from  former  particulars  and  conditions  relating  to  the  same  property,  drawn 
up  by  another  solicitor  on  the  report  of  a  surveyor  ^— equity  would  not,  in  such  circumstances,  enforce 
tiie  contract  against  the  vendor,  unless  the  case  should  be  one  for  compensation,  and  the  purchaser 
should  submit  to  make  such  compensation. 
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KO  ON  FIAN.  QUANTITY. 

1.  Residence,  office,  garden,  lawn,  and    a.    b.    p. 

fifih-pond 8  0  SO 

2.  Stabling,  yards,  and  kitchen-garden  2  0  30 

3.  Lodge  and  park.                                .  18  0  4 

4.  Long  coppice 46  3  0 


1851. 


Total  acres  more  or  less    70    0    24 


The  Lots  2,  3,  and  4,  were  described  in  the  particalars 
as  comprising  certain  messuages,  out-buildings^  &a,  toge* 
ther  with  certain  quantities  of  arable,  pasture,  meadow,  and 
wood  lands,  amounting  in  the  aggregate  to  321a.  2b.  30p., 
more  or  less. 

The  11th  condition  of  sale  provided,  that,  if  any  mistake 
or  error  should  appear  in  the  description  of  the  property, 
or  any  error  whatever  appear  in  the  annexed  particulars, 
such  mistake  or  error  should  not  annul  the  sale;  but,  ex- 
cept where  otherwise  provided  for  by  the  conditions,  a 
compensation  or  equivalent  should  be  given  or  taken,  as 
the  case  might  require,  to  be  settled  by  two  referees,  or  an 
umpire  to  be  nominated  by  them  before  entering  on  the 
business;  one  referee  to  be  nominated  by  each  party  with- 
in seven  days  after  the  discovery  of  the  error  and  notice 
thereof  given  to  the  other  party;  and,  in  case  either  paity 
should  refuse  or  neglect  to  name  a  referee  within  the  time 
appointed,  the  referee  of  the  other  party  should  alone 
make  a  final  decision. 


SUUemenL 


Some  time  after  the  sale  had  taken  place,  it  was  found 
that  Lot  1  comprised  89a.  29p.,  instead  of  70a  24p.  ;  and 
that  the  Lots  2,  3,  and  4,  comprised  in  the  aggregate 
310a.  3b.  18p.,  instead  of  321a.  2b.  30p. 

The  whole  of  Lot  1,  with  the  exception  of  the  stabling 
and  kitchen-garden,  which  were  separated  by  a  road  from 
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1861.  the  residue  of  the  lot,  was  in  a  ring  fence,  bounded  on  the 
south,  south-west,  and  south-east  sides  byroads  and  wood- 
en palings,  on  the  western  side  by  a  hedge  or  fence,  and 
on  the  north  and  north-east  by  the  stream  or  brook. 

The  quantities  of  the  lands  assigned  to  the  different 
lots  were  inserted  in  the  particulars  under  a  mistake.  In 
the  preparation  of  such  particulars,  and  for  the  purpose  of 
describing  the  property  therein,  the  Plaintiffs'  solicitor 
had  referred  to  and  taken  the  several  descriptions  from 
printed  particulars  of  the  estate,  prepared  by  another  so- 
licitor on  a  former  occasion,  and  from  a  surveyor's  report 
made  on  such  occasion,  which  he  believed  to  be  correct, 
and  therefore  relied  upon. 

The  Plaintiffs  claimed  an  increased  amount  of  purchase- 
money,  to  be  paid  to  them  by  way  of  compensation  for  the 
extra  quantity  of  land  comprised  in  Lot  1 ;  and  offered  to 
allow  compensation  to  the  Defendant  for  the  deficiency  on 
the  other  lots;  and  the  question  submitted  for  the  judg- 
ment of  the  Court  was,  whether  the  Plamtiffs  were  enti- 
tled to  any  compensation  for  such  excess  of  acreage  in  Lot 
1,  above  the  quantity  stated  in  the  particulars,  they  (in 
the  event  of  being  so  entitled)  allowing  compensation  to 
the  Defendant  for  the  deficiency  existing  in  the  acreage  of 
Lots,  2,  3,  and  4. 

ArffummL  Mr.  McUins  and  Mr.  Prior  for  the  Plaintiffa — ^The  mis- 
take brings  the  case  expressly  within  the  11th  condi- 
tion. But  the  case  would  have  been  one  for  compensa- 
tion if  there  had  been  no  such  condition.  The  presump- 
tion would  be,  that  the  price  was  fixed  with  regard  to  the 
quantity,  and  the  purchaser  is  entitled  to  have  what  the 
vendor  can  give,  with  a  proportionate  abatement:  HiU  v. 
Bucldey{a).    The  words  ''more  or  less"  do  not  relieve  a 

(a)  17  Ves,  394. 
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yendor  from  the  necessity  of  making  such  an  abatement, 
where  the  quantity  proves  to  be  deficient  and  the  defi- 
ciency is  at  all  considerable,  (as  two  acres  upon  a  hundred, 
Gell  V.  Watson  (a) ) :  Portman  v.  JfiU  (6).  As  the  purchaser 
might  have  required  compensation  for  a  deficiency,  so  may 
the  vendor  for  an  exces& 


1861. 


Arffument 


The  SoUcitor-Oeneral  and  Mr.  Prendergagt  for  the  De- 
fendant. 

The  question  depends  upon  the  substance  of  the  contract. 
In  the  cases  referred  to,  acreage  was  the  principal  consi- 
deration; in  the  present  case,  it  is  clear  that  the  mere  ex- 
tent in  acreage  was  a  subordinate  thing.  The  contract  is 
for  an  entire  and  ornamental  estate  or  farm,  sufficiently 
defined  by  metes  and  bounds,  in  which  the  superficial  con- 
tents are  but  incidentally  mentioned.  It  is  clear,  that  the 
parties  intended  to  deal  with  the  whole  estate,  and  not 
with  a  part  of  it;  and  where  the  whole  was  intended  to 
be  sold,  the  whole  must  pass:  the  Plaintiffs  cannot  have 
a  specific  performance  of  the  contract  with  a  variation : 
Okill  V.  Whittaker  (c).  Taking  it,  however,  that  the  acre- 
age is  to  be  regarded,  as  to  some  extent,  an  ingredient  in 
the  terms  of  the  contract,  still  the  vendors  have  not  bound 
themselves  to  any  precise  quantity,  and  they  cannot  there- 
fore more  strictly  bind  the  purchaser.  The  words  "  more 
or  less,"  in  such  a  case,  would  cover  a  difference  of  ten 
acres  in  four  hundred.  In  Oell  v.  Watson,  two  closes,  de^ 
scribed  as  eight  acres,  fell  short  by  two,  and  this  entitled 
the  purchaser  to  compensation.  It  does  not  appear  that 
the  case  would  have  been  so  decided,  if  the  deficiency  had 
been  on  the  aggregate:  Winch  v.  Wintjiester  (d).    But  it 


(a)  Nov.  letfa,  1825.  1  Sugd. 
T.  &  P.  10th  edit  p.  529;  11th 
edit.  p.  230. 

(b)  2  Bum.  570. 

VOL.  IX,  T 


(c)  2  Ph.  338,  340— Per  Lord 
Cottenhank 
(cO  1  V.  &  B.  375, 

«.  W. 
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does  not  follow,  that,  wherever  a  purchaser  might  claim 
compensation  for  a  deficiency,  a  vendor  is  entitled  to  com- 
pensation if  there  be  an  excess.  It  is  the  duty  of  the 
vendor  to  describe  accurately  the  property  which  he  offers 
for  sale ;  and  it  is  not  a  mere  negligence  on  his  part  which 
can  be  treated  as  a  mistake  within  the  condition:  Martin 
V.  Cotter  (a),  Higginson  v.  Clowes  (6).  Another  ground  on 
which  the  Court  will  refuse  to  treat  the  case  as  one  for 
compensation  is,  that  there  is  no  measure  or  standard  for 
fixing  its  amount.  There  is  nothing  on  the  case  to  shew, 
and  the  Plaintiffs  therefore  have  not  shewn,  whether  the 
excess  beyond  the  stated  admeasurement  arises  in  the  gar- 
dens, the  park,  or  the  coppice,  or  what  portions  of  it  ap- 
pertain to  such  respective  parts:  Skervfood  y.  Robins  (c). 
Lord  Brooke  v.  Rounthwaite  {d). 


ViCE-Ch  ANCBLLOB : — 

In  this  case,  there  has  been  a  sale  of  property  in  four 
lots.  In  the  particulars  of  Lot  I,  there  has  been  an  under- 
statement of  about  twenty  acres  in  the  quantity  of  the  pro- 
perty which  it  comprised;  and  in  Lots  2,  3,  and  4,  there 
has  been  an  over-statement  by  about  ten  acrea  The  ques- 
tion which  I  have  to  consider  is,  whether  the  purchaser  is 
boimd  to  pay  compensation  for  the  surplus  in  Lot  1,  and  to 
receive  compensation  for  the  deficiency  in  the  other  lots. 


The  conditions  of  sale  contain,  amongst  others,  a  pro- 
vision, that  mistake  or  error  in  the  description  of  the 
property  in  the  particulars  shall  be  made  the  subject  of 
compensation.    [His  Honour  read  the  1 1th  Condition  (e).] 

(a)  3  J.  &  L.  496,  512— Per  TerUerden;  S.  C,  3  Car.  &  Pay. 

Sir  Edward  Sugden,  L.  C.  339. 

(6)  16  Vea.  616,  626.  (d)  6  Hare,  298. 

(c)  lMo.&Mal.l94— PerLord  («)  Supra,  p.  269. 
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I  think  the  mistake  or  error  meant  to  be  referred  to  by  that 
condition  is  such  a  mistake  or  error  as,  on  the  part  of  the 
vendors,  would  vitiate  or  annul  the  contract  for  sale.  The 
question,  then,  to  be  considered  is,  whether,  in  this  state 
of  circumstances,  the  vendors  could  on  bill  filed  have  been 
relieved  firom  their  contract  on  the  ground  of  the  mistake 
they  have  made  in  the  particulars,  or  whether  the  pur- 
chaser could  have  enforced  the  contract  against  the  ven- 
dors. I  entertain  some  doubt,  whether,  under  the  circum> 
stances  of  this  case,  the  vendors  could  have  been  relieved, 
if  they  had  filed  their  bill  to  have  the  contract  delivered 
up  to  be  cancelled.  I  am  rather  disposed  to  think,  that, 
under  the  circumstances  stated  on  the  special  case,  they 
might  have  been  relieved;  for  it  appears  upon  the  special 
case,  that  the  particulars  of  sale  were  prepared  from  some 
previous  conditions  and  particulars  of  sale,  and  from  the 
report  of  a  surveyor  prepared  on  a  former  occasion,  and 
which  particulars  and  report  were  erroneous.  I  am  dis- 
posed to  think,  therefore,  that,  as  the  vendors  have  in  pre- 
paring the  particulars  in  this  case  proceeded  on  former 
conditions  of  sale  drawn  up  on  the  report  of  a  surveyor, 
which  is  incorrect,  and  have  therefore  entered  into  the 
contract  under  a  mistaken  conception  of  the  amount  of 
property  comprised  in  the  particulars,  they  would  be  en- 
titled to  relief.  But  whether  that  would  be  so  or  not,  I 
am  strongly  of  opinion,  that  the  purchaser  could  not  en- 
force the  contract  in  the  face  of  that  mistake,  which  is 
proved  to  have  existed,  unless,  indeed,  he  were  willing  to 
adopt  the  condition  by  which  compensation  is  prescribed 
for  any  excess  in  the  quantity  of  land  taken. 


1651. 


Judgment 


One  argument  put  by  Mr.  Prendergast  appeared  to  me  at  The  actual  de- 
first  to  be  entitled  to  weight    It  was,  that  the  vendors  did  J2rti(nd!«°f  * 
not  intend  to  sell  the  lot  by  measurement,  but  that  they  fc^J  fo^Se^^' 

of  the  number 
of  acres  contipned  in  a  lot — Held  to  negatire  the  presumption  of  any  intention  on  the  part  of  the  ven- 
dor to  sell  the  estate  in  the  lump. 

t2 


Judffmenk 
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I8dl.  meant  to  sell  the  lot  in  the  mass  or  lump.  It  was  upon 
that  point  that  I  felt  some  hesitation  during  the  discussion 
before  me.  The  conclusion,  however,  to  which  I  have  ar- 
rived is  this,  that  the  actual  designation  of  the  number  of 
acres  contained  in  the  lot  negatives  the  presumption  of  any 
intention  on  the  part  of  the  vendors  to  sell  in  the  lump. 

Another  argument  urged  on  behalf  of  the  purchaser  was, 
that,  even  if  the  Court  should  be  of  opinion  that  this  is  a 
case  in  which,  under  the  contract,  the  purchaser  is  bound 
to  make  compensation;  yet  that,  in  the  circumstances 
which  appear,  there  are  no  means  of  estimating  the  amount 
of  such  compensation.  That,  however,  is  pointed  out  by  the 
condition  of  sale,  which  provides  that  the  amount  of  com- 
pensation shall  be  settled  by  arbitration:  and,  if  the  par- 
ties are  unable  to  procure  the  amount  of  the  compensation 
to  be  settled  by  arbitration  according  to  the  provisions  of 
the  contract,  this  Court  will  ascertain  it  by  a  reference  to 
the  Master. 


Dbclarb,  that  the  purchaser  is  bound  to  make  compensation  for 
the  extra  quantity  of  land  comprised  in  Lot  1,  and  is  entitled  to  re- 
ceive compensation  in  respect  of  the  deficiency  of  the  quantity  in  Lota 
S,  3  and  4.    No  coste  on  either  side. 
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ANDERSON  v.  GUICHARD.  juiy  24M. 

±  HE  claim  was  filed  for  the  appointment  of  a  receiver  of  it  it  not  neoes- 
the  personal  estate  of  TT.  Ai^derBon^  pendente  lite.    The  rbnringT luU 
Plaintiff  was  sole  executor  and  residuary  legatee  under  a  ^en]^*f*^  re!^*^ 
will  made  in  Englandy  dated  the  24th  of  June,  1843;  and  oeiver  pendente 
the  Defendants  were  the  executor  and  sole  legatee  under 
a  will  made  in  France,  and  dated  the  26th  of  January, 
1848;  and  the  right  to  probate  was  in  contest  in  the  £c> 
clesiastical  Court 

It  was  referred  to  the  Master  to  appoint  a  receiver;  and 
the  monies  paid  in  by  the  receiver  were  directed  to  be 
invested  and  accumulated.  On  the  21st  of  June,  1851, 
the  Master  reported  a  balance  of  206H.  11«.  id.  to  be  due 
from  the  receiver.  The  claim  was  then  set  down  for 
hearing. 

Mr.  Surrage  for  the  Plaintiff. 
Mr.  Elderton  for  the  Defendants. 


The  Vige-Chancellob  inquired  for  what  reason  the  case 
was  brought  to  a  hearing;  and  observed,  that  he  did  not 
know  of  any  instance  of  a  case  of  this  kind  having  been 
brought  to  a  hearing  in  a  suit  by  bill.  There  was  at  present 
no  personal  representative  of  the  deceased  person,  whose 
estate  was  the  subject  of  the  proceeding. 


No  instance  of  such  a  case  was  referred  to  by  counsel; 
but  the  Plaintiff  and  Defendants  desiring  that  an  order 
should  be  made,  the  Court  directed,  that  the  receiver 
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should  be  continued,  and  the  costs  of  the  Plaintiff  and 
Defendants  taxed  and  paid  out  of  the  fund  in  Court,  and 
the  residue  invested  and  accumulated,  subject  to  the  fur- 
ther order  of  this  Court. 


Jvly  314. 

A  crediton* 
suit  stayed^  on 
the  application 
oftheexecaton, 
after  a  decree  in 
a  suit  by  resi- 
duaiT  legatees 
for  the  admin- 
istration of  the 
same  estate, 
notwithstand- 
ing there  might 
be  inquiries 
directed  in  the 
legatees'  suit, 
which  would 
not  have  been 
neceuaiy  in 
the  creditors* 
suit;  it  being 
competent  to 
the  Master  to 
make  a  separate 
report,  and 
thereby  prevent 
the  payment  of 
the  creditors 
from  being  de- 
layed by  the 
business  of  the 
ultimate  admin- 
istration of  the 
estate. 


GOLDER  v.  GOLDER. 

A.  MOTION  by  two  of  the  Defendants  in  the  suit,  who 
were  the  executors  of  the  testator  Chariea  Oolder,  to  stay 
proceedings  in  a  claim  {Lucas  v.  Oolder)  by  a  creditor  of 
the  testator,  for  the  administration  of  his  personal  estate, 
and  (if  that  should  be  insufficient)  of  his  real  estate,  on 
behalf  of  the  Plaintiff  in  the  claim  and  all  other  the  un- 
satisfied creditors  of  the  testator. 

A  decree  was  made  in  the  cause  on  the  18th  of  July, 
1851.  The  Plaintiffs  were  some  of  the  residuary  legatees, 
and  the  Defendants  were  the  executors,  the  heir  at  law, 
and  the  remainder  of  the  residuary  legatees,  and  next  of 
kin.  Proof  was  made  by  affidavit,  that  the  proper  parties 
were  before  the  Court;  and  the  decree  was  prefaced  as  fol- 
lows : — "  And  it  appearing  to  the  satisfaction  of  this  Court, 
that  all  the  children  of  Charles  Oolder,  the  testator,  in  &;c., 
who  were  living  at  the  time  of  his  decease,  and  his  heir  at 
law,  and  the  assignees  of  such  heir  at  law,  as  well  as  all 
those  who  were  next  of  kin  of  the  said  testator  at  the  time 
of  his  death  according  to  the  statutes  made  for  the  distri- 
bution of  intestates'  estates  and  effects  are  before  the  Court, 
and  are  parties  to  this  suit;  and  the  will  of  the  said  testa- 
tor being  admitted  by  William  Rol/e  Oolder,  the  said  heir 
at  law,  and  his  assignees :  This  Court  doth  order  and  de- 
clare, that  the  trusts  of  such  will  be  carried  into  effect," 
&c.  And  the  Court  proceeded  to  direct  an  account  of  the 
personal  estate  of  the  testator,  not  specifically  bequeathed, 
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come  to  the  bands  of  the  executors,  distinguishing  the 
receipts  and  payments  of  one  of  them  before  and  since 
his  bankruptcy,  what  personal  estate  he  was  entitled  to, 
whether  at  the  time  of  his  death  he  was  in  partnership 
with  any  persons  and  whom,  and  his  interest  therein, 
and  under  what  circumstances  the  business  had  been 
carried  on,  and  whether  it  was  fit  and  proper  that  any 
thing  and  what  should  be  done  in  respect  thereof — And 
in  taking  the  accounts,  the  Master  was  directed  to  make 
all  proper  allowances  to  the  Defendants  in  respect  of 
anything  done  by  them  in  or  about  the  businesses  of  the 
testator,  in  partnership  or  otherwise  And  an  account 
was  directed  of  what  personal  estate  was  outstanding,  of 
the  debts,  funeral  and  testamentary  expenses,  legacies, 
and  annuities  given  by  the  will  And  it  was  ordered,  that 
the  personal  estate  should  be  applied  in  a  due  course  of 
administration.  The  decree  then  proceeded  to  direct  in- 
quiries as  to  the  freehold,  copyhold,  and  leasehold  estate, 
— ^inquiries  as  to  the  covenants  binding  on  the  testator  in 
respect  of  certain  building  land  at  Folkstone, — accounts  of 
the  rents  and  profits  of  the  freehold,  copyhold,  and  lease- 
hold estate  received  by  the  Defendants ;  with  a  direction  to 
appoint  one  of  the  executors  and  devisees  receiver,  with- 
out salary  and  without  security;  and  the  receiver  was  em- 
powered, with  the  approbation  of  the  Master,  to  sell  cer- 
tain shares  of  ships  or  vessels  belonging  to  the  estate. 


1851. 


The  claim  {Lucas  v.  Oolder)  was  set  down  for  hearing  af- 
ter notice  of  the  decree.  The  affidavit  of  the  solicitor  of  the 
Plaintifi^  in  the  claim,  in  opposition  to  the  motion,  stated, 
that  he  believed  the  interests  of  the  creditors  would  be 
better  protected  by  the  decree  if  made  in  the  claim,  than 
under  the  decree  made  in  the  cause. 


Mr.  Bethell  and  Mr.  Giffard  for  the  motion. 


ArgumenU 
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Arffument 


Mr.  RoU  and  Mr.  W.  Morris,  for  the  Plaintiffs  in  the 
claim,  contended,  that  the  creditors  had  no  concern  with 
many  of  the  inquiries  directed  by  the  decree,  whidi  were 
solely  for  the  benefit  of  the  parties  interested  in  the  estate. 
The  objects  of  creditors'  and  legatees'  suits  were  distinct  (a). 
The  creditors  ought  not  to  be  delayed  by  inquiries  with 
which  they  had  nothing  to  do,  and  the  prosecution  of 
which  might  prolong  the  cause  for  an  indefinite  time,  and 
exhaust  the  estate.  In  The  EaH  of  Portarlington  v.  Da- 
rner (6),  the  creditor  had  sought  satisfaction  of  his  debt, 
pursuant  to  the  trusts  of  the  will,  of  which  trusts  the  other 
suit  also  sought  the  execution.  In  this  case,  the  creditors 
have  no  interest  in  common  with  the  residuary  legatees 
in  many  of  the  inquiries  which  are  directed:  Umacke  v. 
Rochfort  (o). 


JudgmewL  The  Vice-Chakcbllor  said,  that  the  order  to  stay  the 
proceedings  in  one  suit  after  the  decree  in  the  other  was 
of  course.  The  accounts  and  inquiries  which  had  been 
directed,  might  have  been  necessary  in  the  claim  by  the 
creditor,  and  the  Master  might  make  a  separate  report  of 
debts,  so  that  the  creditors  should  not  be  delayed  by  the 
proceedings,  which  were  merely  administrative  and  for 
the  benefit  of  the  estate;  and  the  Court  must  assume  that 
the  Master  would  properly  exercise  his  discretion  on  that 
point. 


(a)  S«6  Cotftitjon  T.  BaUard^ 
2  Hare,  119. 

(6)  a  Ph.  262. 

(c)  1  MoU.  216.  See  the  case 
of  an  application  to  atay  a  credi- 
tor, where  the  right  of  the  creditor 
to  go  in  under  the  decree  was 
not  aliiiolute,  but  was  conditional 


only:  Ratiken  ▼.  Hmrwood,  Ranr 
km  ▼.  Bouiton,  6  Hare,  215.  In 
the  principal  case,  the  prelimina- 
ry proof  of  the  perfect  constitu- 
tion of  the  suit  by  the  presence  of 
aU  necessary  parties,  had  enabled 
the  Court  to  make  an  uncondi- 
tional decree. 
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Stat  prooeedingn  in  the  dum  ot  Lucca  Y.OMer^  and  let  the  De- 
fendants, the  executors,  pay  (a)  to  the  Plaintiff  Lvtooi  their  coete  of 
the  claim  np  to  the  18th  of  Jnlj,  1861,  being  the  daj  on  which  they 
had  notice  of  the  decree  in  this  cause,  to  be  taxed  &c. 


(a)  This  order  was  made  after 
giving  the  executors  an  oppor- 
tunity of  shewing,  by  affidavit, 
that  they  had  no  assets ;  in  which 
case  the  order  would  have  been, 
that  the  Plaintifb  should  be  at 
liberty  to  add  their  costs  to  their 
claim,  and  go  in  for  payment  un- 


der the  decree  in  the  cause.  See 
Weii  V.  SwirAwrMy  before  the 
Yice-Ohancellor  Knight  Bruce, 
19th  November,  18dO;  Report- 
ed 19  L.  J.,  N.a,  Ghana,  81;  in 
which  ease  the  practice  was  certi- 
fied by  the  officers  of  the  Court 


1861. 


Minute* 


LOVEGROVE  v.  COOPER. 
Mr  F.  NEALE  applied  to  opon  the  biddings. 


Jultf  3l4f. 


No  order  will 
be  made  to 
open  biddingi, 

Mr.  Kenyon  Parker  objected,  that  there  was  no  report  unta  the  report 
of  the  purchase.  hlJwS^SU! 


The  Vigb-Chanobllob  said,  he  had  no  authority  to  open 
the  biddings  until  the  report  of  the  purchase  had  been 
made. 

Motion  refused,  with  costa 
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j^y  18^  FALKNER  v.  GRACE 

Qaeitioiis  on  Al.  SPECIAL  CASE. — James  Eykyn,  by  his  will,  dated  ia 

per  for*the^™"  1824,  after  directing  his  debts  to  be  paid  out  of  his  perso- 

S^^sc^d^  nal  estate,  devised  and  bequeathed  his  freehold,  copyhold, 

cases  for  tiic  and  real  and  personal  estate  to  the  Defendants,  Grace  and 

opinion  of 

Courts  of  com-  Burhidgey  their  heirs,  executors,  &c.,  upon  trust,  to  pay 

8^k  the'auist-  ^^  rents,  issues,  and  profits  of  his  real  estate,  and  the  di- 

j^jXm  ^*uch  ''^^^'^^^j  interest,  and  proceeds  of  his  personal  estate,  unto 

Courts,  under  his  wife  Charlotte  Eykyn.  for  her  life :  and  after  her  decease 

the  statutes  13  .  -        i  .  «  i  .    , 

&  14  Vict  c.  35,  to  pay  one  moiety  of  such  rents,  interest,  &c.,  to  his  bro- 
ts  VicTc.  83,*  *^®'  William^  for  his  life ;  and  out  of  the  other  moiety  to 
».  8,or  other-  p^y  an  annuity  of  100?.  to  Martha  Thomasotiy  for  her  life; 
and  subject  thereto  to  pay  the  residue  of  the  said  rents, 
interest,  &c.,  as  his  wife  should  by  deed  or  will  appoint. 
And  the  testator  directed,  that  his  trustees  should  stand 
seised  and  possessed  of  all  the  said  real  and  personal  estate, 
upon  trust,  to  convey,  assign,  and  assure  the  same,  as  his 
said  wife  should  by  deed  or  will  appoint 

The  testator  died  in  January,  1839. 

Charlotte  Eykyn,  the  widow,  by  deed  poll  of  appoint- 
ment, dated  in  July,  1839,  directed  that  the  trustees  should 
stand  seised  and  possessed  of  the  said  freehold  and  copy- 
hold and  personal  estate  and  efiects,  upon  trust,  to  raise 
and  pay,  by  and  out  of  the  said  freehold  and  copyhold  and 
personal  estate  and  effects,  two  sums  of  15002.  each,  in 
trust  for  James  Browning ,  Hardwick  Browning,  and  Eliza- 
beth  Emmett,  in  equal  shares  as  tenants  in  common.  And 
she  thereby  directed  the  trustees  to  pay  one  of  such  sums 
at  the  end  of  twelve  months  fi^m  her  decease;  and  em- 
powered them  to  raise  and  pay  the  same  by  mortgage  of 
the  moiety  of  the  several  freehold,  copyhold,  and  personal 
Cfctatc  and  effects,  which  should  then  have  fallen  into  pos- 


CASES  IN  CHANCERY. 


281 


session;  and  she  directed  the  other  sum  to  carry  interest 
from  the  decease  of  the  survivor  of  them,  herself  and  Wil- 
Kam,  the  brother  of  the  testator,  and  to  be  paid  at  or  upon 
the  expiration  of  twelve  months  after  that  event;  and  she 
empowered  the  trustees  for  that  purpose,  and  for  the  purpose 
of  raising  any  part  of  the  first  sum  not  then  raised  and  paid, 
to  mortgage  or  sell  the  said  several  freehold  and  copyhold 
and  personal  estate  and  efiects,  or  any  part  thereof,  mak- 
ing provision  for  the  annuity  payable  to  Martha  Thoma- 
son;  and,  subject  to  such  sums  and  interest,  she  appoint- 
ed that  the  said  real  and  personal  estate  should  be  held 
and  remain  in  trust  for  Elizabeth  Bennett  and  such  of  the 
children  of  Eichard  Eykyn  as  should  be  living  at  the 
time  of  her,  Charlotte  Eykyn's^  decease,  in  equal  shares, 
as   tenants  in  common  and  not  as  joint  tenants;  but, 
if  any  of  such  children   should  die  under  twenty-one, 
then  the  shares  or  share  of  such  of  them  so  dying  should 
be  in  trust  for  the  survivors  or  survivor  and  others  or 
other  of  them  the  said  children  of  the  said  Richard  Eykyn 
and  the  said  Elizabeth  Bennett,  living  at  the  decease  of  the 
said  Charlotte  Eykyn,  and  his,  her,  or  their  respective 
heirs,  executors,  administrators,  and  assigns  respectively, 
in  equal  shares  and  proportions  (if  more  than  one),  and 
their  respective  heirs,  executors,  administrators,  and  as- 
signs, as  tenants  in  common  and  not  as  joint  tenants,  so 
and  in  such  manner  that  the  child  or  each  of  the  children 
(if  more  than  one)  of  the  said  Richard  Eykyn  attaining 
twenty-one  and  surviving  the  said  Charlotte  Eykyn  and 
the  said  Elizabeth  Bennett,  in  case  she  survived  the  said 
Charlotte  Eykyn,  should  take  equally  per  capita. 


1851. 


Statement, 


Elizabeth  Bennett  attained  twenty-one  in  1836,  and  died 
in  1846,  intestate,  and  without  having  had  any  child, 
leaving  Joshua  Bennett  her  husband  surviving.  Charlotte 
Eykin  survived  William,  the  testator's  brother,  and  died 
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1851. 

jyly  18^.  FALKNER  v.  GRACE. 

Qaectiont  on  A.  SPECIAL  CASE. — James  Eyhyn^  by  his  will,  dated  ia 

perfo/the^"^  1824,  after  directing  his  debts  to  be  paid  out  of  his  perso- 

^yto'sMSr''  "^^  estate,  devised  and  bequeathed  his  freehold,  copyhold, 

cHMi  for  tiie  and  real  and  personal  estate  to  the  Defendants,  Orttce  and 

opinion  of 

ConrtBofcom-    Burhidgey  their  heirs,  executors,  &c.,  upon  trust,  to  pay 

aeek  the'aMbt-   ^^  rents,  issucs,  and  profits  of  his  real  estate,  and  the  di- 

j*d^*f*  ch    ^^^^'^^^j  interest,  and  proceeds  of  his  personal  estate,  unto 

Courti,  under     his  wife  Charlotte  Eykyn^  for  her  life ;  and  after  her  decease 

ft  14  Vict.  c.  35,  to  pay  one  moiety  of  such  rents,  interest,  &c.,  to  his  bro- 

1  s^VicTc.  83,*  ^^^  William^  for  his  life;  and  out  of  the  other  moiety  to 

•.8, or  other-     p^y  an  annuity  of  100?.  to  Martha  Thomason^  for  her  life; 

and  subject  thereto  to  pay  the  residue  of  the  said  rents, 

interest,  &c.,  as  his  wife  should  by  deed  or  will  appoint. 

And  the  testator  directed,  that  his  trustees  should  stand 

seised  and  possessed  of  all  the  said  real  and  personal  estate, 

upon  trust,  to  convey,  assign,  and  assure  the  same,  as  his 

said  wife  should  by  deed  or  will  appoint 

The  testator  died  in  January,  1839. 

Charlotte  Eykyn,  the  widow,  by  deed  poll  of  appoint- 
ment, dated  in  July,  1839,  directed  that  the  trustees  should 
stand  seised  and  possessed  of  the  said  freehold  and  copy- 
hold and  personal  estate  and  effects,  upon  trust,  to  raise 
and  pay,  by  and  out  of  the  said  freehold  and  copyhold  and 
personal  estate  and  effects,  two  sums  of  15002.  each,  in 
trust  for  James  Brotvning,  Hardwick  Browning,  and  Eliza- 
beih  Emmett,  in  equal  shares  as  tenants  in  common.  And 
she  thereby  directed  the  trustees  to  pay  one  of  such  sums 
at  the  end  of  twelve  months  from  her  decease;  and  em- 
powered them  to  raise  and  pay  the  same  by  mortgage  of 
the  moiety  of  the  several  freehold,  copyhold,  and  personal 
Cfelatc  and  effects,  which  should  then  have  fallen  into  pos- 
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session;  and  she  directed  the  other  sum  to  carry  interest 
from  the  decease  of  the  survivor  of  them,  herself  and  }Fi'^ 
liam,  the  brother  of  the  testator,  and  to  be  paid  at  or  upon 
the  expiration  of  twelve  months  after  that  event;  and  she 
empowered  the  trustees  for  that  purpose,  and  for  the  purpose 
of  raising  any  part  of  the  first  sum  not  then  raised  and  paid, 
to  mortgage  or  sell  the  said  several  freehold  and  copyhold 
and  personal  estate  and  efiects,  or  any  part  thereof,  mak- 
ing provision  for  the  annuity  payable  to  Martha  TJuyma- 
Km;  and,  subject  to  such  sums  and  interest,  she  appoint- 
ed that  the  said  real  and  personal  estate  should  be  held 
and  remain  in  trust  for  Elizabeth  Bennett  and  such  of  the 
children  of  Richard  Eykyn  as  should  be  living  at  the 
time  of  her,  Charlotte  Eykyn  b^  decease,  in  equal  shares^ 
as  tenants  in  common  and  not  as  joint  tenants;  but, 
if  any  of  such  children   should  die  under  twenty-one, 
then  the  shares  or  share  of  such  of  them  so  dying  should 
be  in  trust  for  the  survivors  or  survivor  and  others  or 
other  of  them  the  said  children  of  the  said  Richard  Eykyn 
and  the  said  Elizabeth  Bennett^  living  at  the  decease  of  the 
sidd  Charlotte  Eykyn,  and  his,  her,  or  their  respective 
heirs,  executors,  administrators,  and  assigns  respectively, 
in  equal  shares  and  proportions  (if  more  than  one),  and 
their  respective  heirs,  executors,  administrators,  and  as- 
signs, as  tenants  in  common  and  not  as  joint  tenants,  so 
and  in  such  manner  that  the  child  or  each  of  the  children 
(if  more  than  one)  of  the  said  Richard  Eykyn  attaining 
twenty-one  and  surviving  the  said  Charlotte  Eykyn  and 
the  said  Elizabeth  Bennett,  in  case  she  survived  the  said 
Charlotte  Eykyn,  should  take  equally  per  capita. 


1851. 


SUUemtnL 


Elizabeth  Bennett  attained  twenty-one  in  1836,  and  died 
in  1846,  intestate,  and  without  having  had  any  child, 
leaving  Joshua  Bennett  her  husband  surviving.  Charlotte 
Eykin  survived  William,  the  testator's  brother,  and  died 
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1861.        in  1849.    Nine  of  the  children  of  Richard  EyJcyn  survived 
Charlotte  Eyhyn, 

The  real  and  personal  estate  of  the  testator  James  Eykyriy 
StaiemetU.  Subject  to  the  appointment,  consisted  of  a  freehold  and 
copyhold  estate  at  Palmer's  OreeHy  (which  was,  after  the 
death  of  Charlotte  Eykyn,  sold  with  the  consent  of  all 
parties,)  and  several  sums  of  stock  in  the  public  funds, 
London  Dock  Stock,  and  shares  in  public  companies. 


The  questions  submitted  to  the  Court  were — First,  whe- 
ther Elizabeth  Bennett,  notwithstanding  her  death  in  the 
lifetime  of  Charlotte  Eykyn,  took  anj  share  in  the  real  or 
personal  estate  under  the  appointment  of  the  19th  of  July, 
1 839 ;  or  whether  the  nine  children  o{ Richard  Eykyn,  who 
survived  Charlotte  Eykyn,  were  exclusively  entitled  thereto. 
And  secondly,  whether  the  two  sums  of  15002.,  and  the  an- 
nuity of  1002.  to  Martha  Thomaeon,  should  be  paid  out  of 
the  personal  estate,  or  wholly  or  in  part  out  of  the  real 
estate. 


An  aimaity  be- 
qaeAthed  by 
will,  and  di- 
rected to  be 
paid  out  of  a 
moiety  of  the 
rents,  iunM, 
profiU,  diTi- 
dendi,  interest, 
and  proceeds  of 
•the  real  and 
personal  estate 
of  the  testator, 
after  the  expi- 
ration of  a  life- 
interest  therein, 
•— J7eU  not  to 
be  primarily 
payable  oat  of 
the  personal 
estate  of  the 
testator,  bnt  to 
be  apportion- 
able  between 
the  real  and 
personal  es- 
tates. 

A  legacy  directed  by  an  appointment  in  pursuance  of  a  will  to  be  raised  by  mortgaoe  of  the 
moie^  of  the  residuanr  real  and  personal  estate,  on  the  expiration  of  a  life-interest  in  su^  moiety, 
and  the  residue  of  such  legacy,  and  another  legacy  directed  to  be  raised  and  paid  by  mortgage  or 
sale  of  the  whole  or  any  part  of  the  real  and  personal  estate,  on  the  expiration  of  another  life-interest, 
— Held  not  to  be  chai^  primarily  payable  out  of  the  personal  estate,  bnt  to  be  apportionable  be- 
tween the  real  and  personal  estate. 

A  gift  of  residuary  estate  to  ^.,  and  such  of  the  children  of  B.  as  should  be  living  at  the  death  of 
C,  their  respecttTe  heirs,  executors,  ftc,  in  equal  shares,  €u  temutti  m  oommomy  and  not  as  joint  te- 
nants; but  if  any  such  children  should  die  under  twenty-one,  their  shares  to  be  in  trust  for  the  snr- 
TiTor  or  surriTors,  and  other  or  others  of  them  the  laid  children  of  21.  and  the  said  A,  living  at  the 
decease  of  CI,  and  his  and  their  reapectire  heirs,  executors,  ftc,  in  equal  shares,  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  so  and  in  such  manner  that  the  children  of  B.  attaining  twenty-one 
and  surriring  C.  and  the  eaid  A.,  in  case  A.  surviye  C,  should  take  equally  per  capita : — ffeld^  that 
A^  surriving  the  testator,  and  dying  in  the  lifetime  of  C,  took,  nevertheless,  with  the  children  of  B. 
who  survived  C  a  vested  share  in  the  residuarj-  estate. 


The  case  was  argued  by 

Mr.  RoU  and  Mr.  Lewin  for  the  Plaintiff;  and 
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The  SoUcUar-Oeneral,  Mr.  Chandless,  Mr.  Basalgette,  and 
Mr.  ShMeare^  for  the  several  Defendanta 

Upon  the  second  question,  Boughton  v.  BaughUm  (a)  was       ^^^ 

cited.  Arffunent. 

The  Yicb-Chancbllor  held — First,  that  the  real  and  per- 
sonal estates  were  divisible  into  ten  shares ;  and  that  Eliza- 
beth Bennett  took  a  vested  interest  in  one-tenth  of  such 
shares,  (her  personal  representatives  taking  one-tenth  of 
the  personalty,  and  her  heir  at  law  one-tenth  of  the  real- 
ty). And  secondly,  (distinguishing  the  case  from  Boughton 
V.  Boughton),  that  the  annuity  of  lOOt  a  year  and  the  two 
sums  of  15001L  were  apportionable  pro  rati  between  the 
real  and  personal  estates.  The  costs  were  ordered  to  be 
apportioned  in  like  manner. 


Mr.  Chandless,  for  the  devisee  of  the  heir  at  law  of  Eliza- 
beth Bennett,  asked,  that  a  case  on  the  latter  point  might 
be  sent  for  the  opinion  of  a  Court  of  common  law,  under 
the  statute  (13  &  14  Vict.  c.  35,  s.  14). 


Vicb-Chaitoellor  : — 

This  does  not  appear  to  me  to  be  a  case  which  this  Judgwuni. 
Court  should  send  for  the  opinion  of  a  Court  of  law.  In 
my  opinion,  it  is  desirable  for  this  Court  to  avoid,  as  far 
as  possible,  sending  cases  for  the  opinion  of  another  Court. 
I  think  the  aid  of  a  Court  of  law,  or  the  assistance  of 
the  Judges  of  that  Court  (5),  may  be  properly  resorted 
to  in  cases  where  the  question  is  one  of  importance  to 

(a)  1 H.  L.  Cas.  406,  437.    See  (6)  See  eUt  14  &  16  Vict  c. 

1   Coll.  26,    nom.   Boughton  v.      S3,  ■.  8. 
Jameiy  S,  C, 
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Falkkxr 

V, 

Oracx. 
Judgment, 


the  general  law  of  the  country,  or  where  the  decision  may 
have  an  extensive  operation  in  a  public  point  of  view;  but 
mj  opinion  is,  that  this  Court  ought  not  to  require  the 
assistance  of  another  Court  on  questions  which  turn  mere- 
ly on  the  contruction  of  particular  instruments. 


June  24th, 

96th,ik2Sth, 

July  1st, 


THE  MANCHESTER,  SHEFFIELD,  AND  LINCOLN- 
SHIRE RAILWAY  COMPANY  v.  THE  GREAT 
NORTHERN  RAILWAY  COMPANY. 


A  question  of 
general  Uw, 
arising  out  of 
cinnimftances 
which  are  like- 
ly to  occur  in 
other  cases,  and 
the  decision  of 
which  might 
affect  the  rights 


A  HE  Defendants  were  empowered  by  the  "  Act  for  mak- 
ing a  railway  from  London  to  York,  with  branches  there- 
from, providing,  for  the  counties  o{Hert/ord,Bedford, Hunt- 
ingdon, Northampton,  Rutland,  Nottingham,  and  the  three 
divisions  of  the  county  of  Lincoln,  a  railway  communica- 
tion with  London  and  York,  to  be  called  '  The  Great  North- 
of  other  persons,  ^^^  Railway' (a),"  which  received  the  royal  assent  on  the 

IS  a  casern  ^    v  /»  j 

which  this  26th  of  Juuc,  1846,  and  incorporated,  in  the  usual  way, 
periy  wck  ST  the  Companies  Clauses  Consolidation  Act,  1845,  the  Lands 
Clauses  Consolidation  Act,  1 845,  and  the  Railways  Clauses 
Consolidation  Act,  1 845,  to  purchase  compulsorily  a  piece 
of  land  belonging  to  the  West  Retford  Hospital,  for  the 
purposes  of  the  Railway.  The  Plaintiffs,  by  the  "  Act  for 
making  a  Railway  from  the  proposed  Sheffield  and  Lincoht- 
shire  Junction  Railway  to  the  city  of  Lincoln  (b),"  which 


opinion  of  a 
Court  of  law. 
ABailway 
Company  hav- 
ing acquired  a 
l^gal  right  to 
and  possesion 
of  land,  and 
constrncted 
their  Railway 
o^er  the  same 


under  the  pn>< 

Tisions  of  their  Act,  another  Railway  Company,  to  whom  the  legislature  had  given  power  to  purchase 
the  same  land  for  the  purposes  of  their  undertaking,  was  restrained  by  injunction  from  exercising 
fuch  power  pending  the  trial  of  the  legal  question  of  the  effect  of  such  conflicting  powers. 

As  to  the  eflfect  of  two  Acts  of  Paiiiament  oonfeiring  on  different  Companies  the  right  of  purchas- 
ing compulsorily,  according  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  the  same  plot 
of  land— Quart, 

(a)  Stat.  9  &  10  Vict.  c.  Ixxi.  (b)  Stat.  9  &  10  Vict.  c.  occxix. 

Local  and  Personal.  Local  and  Personal. 
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TeceiTed  the  royal  assent  on  the  3rd  of  August,  1846,  and 
incorporated  the  same  general  Acts,  were  empowered  to 
purchase  compulsorily  the  same  piece  of  land,  which,  in 
pursuance  of  such  power,  the  Plaintiffs  accordingly  pur- 
chased and  took  in  the  month  of  May,  1847.  The  Plain- 
tiffs constructed  their  Railway  over  the  piece  of  land  which 
they  had  so  taken,  and  the  Railway  was  completed,  and 
opened  for  traffic  in  June,  1849. 

In  May,  1851,  the  Defendants  gave  notice  to  the  Plain- 
tiffs, that,  in  pursuance  of  the  provisions  contained  in  the 
Great  Northern  Railway  Act,  1846  (the  first  Act),  and  in 
the  Acts  incorporated  therewith,  they  required  to  pur- 
chase and  take  the  lands  and  hereditaments  described 
in  the  schedule  thereto,  (being  the  piece  of  land  taken  by 
the  Plaintiffs,  and  which  now  formed  part  of  the  site  of 
their  Railway),  and  requiring  to  be  furnished,  within 
twenty-one  days,  with  the  particulars  of  the  estate  and 
claim  of  the  Plaintiffs,  and  stating  in  the  usual  form  that 
they  were  willing  to  treat  for  the  purchase  of  the  same,  and 
for  the  compensation  to  be  made  to  the  Plaintiffs.  The  De- 
fendants added — "  And  the  said  Company  do  hereby  fur- 
ther give  you  notice,  that,  although  they  require  the  said 
land  and  hereditaments  for  the  purpose  of  enabling  them 
to  construct  their  Railway  and  works  across  the  line  and  a 
siding  of  the  Manchester,  Sheffield,  and  Lincolnahire  Rail- 
way, in  the  parish  otOrdeaU,  in  the  county  oi  Nottingham, 
it  will  not  be  necessary  for  the  said  Great  Northern  Rail- 
way Company  to  purchase  the  said  lands  and  heredita- 
ments coloured  blue  on  the  plan  hereto  annexed,  and  con- 
taining eleven  perches,  provided  they  have  the  free  and 
uninterrupted  use  thereof  for  the  purpose  of  their  said 
Railway  and  works;  but  they  are  nevertheless  willing  either 
to  purchase  the  same,  or  to  acquire  a  joint  tenancy  thereof 
with  you  the  said  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company,  if  so  required  by  you;  and  the  said 


1851. 


The 

MaNCHK8TSR, 

Shbppibld, 

AND  LlNCOLN- 
8HIRB 

RAawAY  Co. 

r. 
Ths  Grbat 
northbrn 

Railway  Co. 

StaiemenL 
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HaNCHX8TS«, 

Shspfikld, 
AND  Lincoln- 
shirk 
Railway  Co. 

V. 

Thx  Griat 

northsrn 

Railway  Co. 

SttUemenL 


Great  Northern  Railway  Company  hereby  further  give 
you  notice,  that  it  has  been  agreed  between  the  engi- 
neers of  the  respective  Companies,  and  on  their  behalf, 
that  the  crossing  required  to  be  made  for  the  purposes  of 
the  Great  Northern  Railway  Company,  shall  be  laid  by  the 
engineer  of  the  seAd  Manchestery  Sheffield,  and  Lincolnshire 
Railway  Company,  for  and  at  the  expense  of  the  said  Great 
Northern  Railway  Company,  and  which  agreement  the 
said  Great  Northern  Railway  Company  hereby  ratifies" 


To  this  notice,  the  Plaintiffs  replied,  that  they  had  no 
power  to  comply  therewith;  and  on  the  3rd  of  June,  1851, 
the  Defendants  gave  the  Plaintiffs  notice  of  their  inten- 
tion to  summon  a  jury  to  assess  the  purchase-money  and 
compensation  for  the  land  in  question. 

The  bill  was  thereupon  filed,  and  a  motion  made  for  an 
injunction  to  restrain  the  Defendants  from  taking  any  fur- 
ther proceedings  under  their  aforesaid  notices,  and  from 
doing,  or  causing  or  permitting  to  be  done,  any  act,  mat- 
ter, or  thing,  in  or  towards  or  for  the  purpose  of  compel- 
ling the  Plaintiffs  to  sell  or  convey  the  said  lands,  or  any 
part  thereof,  to  the  Great  Northern  Railway  Company,  or 
in  or  towards  or  for  the  purpose  of  obtaining  possession  of 
the  said  land  or  any  part  thereof,  and  from  in  any  way 
entering  upon  the  said  land  or  any  part  thereof,  and  from 
interrupting  or  in  any  way  interfering  with  the  Plaintiffs' 
possession  of  the  said  land,  and  their  free  and  uninterrupted 
use  thereof. 


The  affidavits  went  to  the  circumstances  which  had  taken 
place  between  the  parties,  and  to  the  question  of  the  rela- 
tive inconvenience  which  would  be  occasioned  by  granting 
or  refusing  the  injunction. 
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Mr.  Bethdl,  Mr.  Maiins,  and  Mr.  0.  L,  RvsseU  for  the 
PUintiffs. 

Mr.  RoU  and  Mr.  Denison  for  the  Defendants,  contended, 
first,  that  the  original  right  to  purchase  the  land  in  ques- 
tion was  vested  in  the  Defendants,  and  that  the  statute 
.under  which  the  Plaintiffs  claimed  was  made  subject  to 
that  right;  that  a  special  statute  does  not  derogate  from  a 
special  statute  without  express  words  of  abrogation  (a). 
Secondly,  that  the  contest  was  entirely  as  to  the  legal 
rights  of  the  parties,  without  any  case  for  equitable  inter- 
ference on  the  behalf  of  the  one  rather  than  of  the  other. 
The  Act  of  Parliament,  under  which  the  Defendants  claim- 
ed a  right  to  purchase  the  land  in  question,  either  gave  them 
that  right  or  it  did  not.  If  the  Act  conferred  the  right, 
what  ground  was  there  for  equitable  interposition?  If  it 
did  not  confer  the  right,  where  was  the  mischief?  The 
proceedings  of  the  Defendants  would,  in  that  case,  be  nu- 
gatory, and  would  give  them  no  title. 

Other  arguments,  founded  thirdly  on  an  alleged  agree- 
ment between  the  two  Companies,  and  fourthly  on  the 
comparative  degree  of  inconvenience  which  the  Defendants 
would  suffer  if  the  injunction  should  be  granted,  it  is  not 
necessary  to  recapitulate. 


1851. 

Thb 
Manciibstbr, 

SllXPPIBLD, 

AND  Lincoln- 
shirs 
Railway  Co. 

r. 

Thk  Orkat 

North KRN 

Railway  Co. 

Argument 


y  icb-Chanobllor  : — 

It  has  hardly  been  denied  in  the  argument  of  this  case, 
that  where  a  Railway  Company  is  about  to  take  lands,  not 
authorised  to  be  taken  under  the  summary  powers  given 
to  them  by  the  legislature,  the  case  is  a  proper  one  for  the 
interference  of  this  Court  by  injunction.  It  has  been  said, 
however,  that  the  injunction  asked  for  by  this  motion 
ought  not  to  be  granted,  on  several  grounds. 

(a)  Jenk.  Cent.  Bep.  3rd  edit.  (Barlow),  Case  XI.  See  Dawwn  v. 
Paver,  5  Hare,  415. 

VOL.  IX.  U  H.  W. 
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1851.  ^8  ^  ^^^  fi'^*  point,  that  the  Plaintiffs  have  taken  their 

"  ^  powers  subject  to  the  previously  acquired  right  of  the  De- 

Manchutsk,  fendants,  the  question  is  purely  legal.     It  is  a  question  of 
AND  Lincoln-  great  importance  to  the  parties,  and  not  free  from  diflSculty ; 
Railway  Co    *^®  question  too  is  drawn  into  equity  only  by  the  neces- 
«•  sity  of  interference  to  preserve  the  legal  right ;  and  it  is  a 

NoRTHKRN  case  on  which  I  do  not  hesitate  to  desire  the  opinion  of  a 
AiLWAY  Co.  Qq^^  Qf  |j^^^  more  especially  as  what  has  happened  here 
Judgment,  ^lay  have  happened  in  other  cases.  The  rights  of  other 
parties  may  be  affected  by  the  decision;  and  the  case  ap- 
pears to  involve  a  general  question  of  law,  of  no  little  con- 
sequence,— what  is  the  effect  of  two  Acts  of  Parliament 
relating  to  a  special  subject  and  conferring  the  same  right 
on  different  parties? 

On  the  second  point,  I  feel  no  difficulty;  I  think  there  is 
a  sufficient  case  suggested  for  equitable  interference.  It  is 
no  light  matter  to  change  or  interfere  with  the  legal  pos- 
session in  a  case  of  this  nature. 

[His  Honor  then  disposed  of  the  third  point,  as  to  the 
special  agreement,  holding,  that  it  was  not  tenable  as  an 
answer  to  the  application.] 

These  points  being  disposed  of,  the  fourth  and  only  ques- 
tion which  remains  is,  what  is  to  be  done  in  the  meantime, 
and  having  regard  to  the  legal  interest  being,  as  I  think  it 
undoubtedly  is,  in  the  Plaintiffa  I  do  not  think  the  De- 
'  fendants  have  made  out  such  a  ^ase  as  would  justify  this 
Court  in  controlling  or  interfering  with  it 


Injunction  granted.  The  Defendants,  if  they  desired  it, 
to  take  a  case  for  the  opinion  of  a  Court  of  law,  on  the 
question  of  their  title  to  purchase  the  land,  and  cross  the 
Plaintiffs'  Railway  on  a  level. 
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1851. 

lis  THE  Mattbb  of  WILLIAM  HENRY  BURT,  an  Infant,     Ju/^  nth. 
AND  OF  THB  TRUSTEE  ACT,  1850. 

John  TOUNOS  and  WMiam  Burt,  the  father  of  the  Xwopartnen 
uifant  William  Henry  Burt,  were  partners,  as  brewers,  at  IJi/J  orthrpnH 
Norwich.    The  terms  of  the  partnership  were  expressed  in  P^^y  of  which 

consisted  of 

an  indenture,  dated  in  April,  1841,  and  made  between  the  freehold  and 
said  partners.     It  was  thereby  agreed,  that  the  partnership  ^^^  wvenant- 
should  continue  for  a  term  often  vears,  from  the  1st  of  edthatt*»f  "ttr- 

'  Yiror  should 

October,  1840;  that  the  capital  should  be  9000i.,  one-third  !"»▼«  the  option 

of  which  was  to  be  brought  in  by  John  Youngs  and  two-  the  share  of  the 

thirds  by  William  Burt,  in  which  proportions  they  should  ^^^  j^  ^jJ^^ 

be  interested  in  the  said  copartnership ;  and  the  indenture  ^^  ^^^^ 

^\  *'  partnenhip,ata 

provided,  that  in  case  WiUiam  Burt  should  happen  to  die  ▼a]uatioii;aiid 
before  the  expiration  of  the  partnership  term  of  ten  years  cordingiy  ez- 
and  in  the  lifetime  of  John  Youngs,  then  and  in  such  case  ^"^J'^J^ 
the  partnership  business  should  be  carried  on  by  the  exe-  ^  the  ezecuton 

,     .    .  -  wrr-ii.  T^  .  .  .         of  the  deceased 

cutors  or  administrators  of  William  Burt  m  conjunction  partner  the 
with  John  Youngs,  for  all  the  then  residue  of  the  said  term,  huThare  ^  '^ 


was 


upon  such  terms,  under  such  conditions,  and  in  such  man-  , jf  ^^^^f  t^e^^e. 
ner  and  form,  to  all  intents  and  purposes,  upon  and  sub-  ceased  partner 
ject  to  which  WMiam  Burt  would,  if  living,  have  been  tate  in  part  of 
entitled  to  carry  on  or  concur  in  carrying  on  the  same,  copyhowt^^ 
save  and  except  only,  that  in  such  case  the  said  business  ©f  the  partner- 

*^  "^  ship  descended 

should  be  under  the  sole  management  and  direction  of  or  became  rest* 
John  Yowngs,  without  any  interference  or  control,  or  right  heir;  but  the 
of  interference  or  control,  by  or  on  the  part  of  the  exe-  ^^^j^^J^' 
cutors  or  administrators  oi  WiUiam  Burt,  but  with  such  or  motion  un- 
powers  as  therein  mentioned:  Provided  also,  that  if  either  tee  Act,  1850, 
of  them  the  said  John  Youngs  and  WiUiam  BuH  should  S^cll^Vhe  tn^ 
happen  to  die  before,  and  the  other  of  them  should  be  liv-  fi»t jieir  a  tms- 

'^^  ^       ^      '  ^  tee  for  the  sur- 

ing  at  the  expiration  of,  the  said  term  of  ten  years,  then  vi^ng  partner. 
and  in  such  case  the  surviving  partner,  who  should  be 
living  at  such  period,  should  have  the  option  to  be  at  liber- 

u2 
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1851.  ty,  at  any  time  within  or  after  the  expiration  of  the  said 
^  j^^  term  of  ten  years,  to  purchase  and  take  the  share  of  his 
Burt,  and     deceased  partner  of  and  in  the  estate,  stock,  property,  and 

1850.  '  effects  then  due  and  belonging  to  the  copartnership,  at  a 
Statement,  valuation  to  be  made  of  the  same,  within  twenty  one  days 
after  the  expiration  of  the  said  term,  by  three  indifferent 
persons,  one  to  be  chosen  by  the  surviving  partner,  another 
by  the  executors  or  administrators  of  such  deceased  part- 
ner, and  the  third  by  the  persons  so  first  chosen ;  and  the 
decision  of  such  three  persons,  or  any  two  of  them,  touch- 
ing the  value  of  the  said  share  of  the  premises,  should  be 
absolutely  binding  and  conclusive,  and  the  heirs,  executors, 
or  administrators  of  the  partner  so  dying  should,  within 
ten  days  next  after  such  valuation  should  be  completed, 
on  receiving  from  the  surviving  partner  the  sum  of  money 
which  should  be  determined  as  aforesaid  to  be  the  value 
of  the  share  aforesaid,  well  and  sufficiently  convey  and  as- 
sure all  the  share  or  shares,  right,  interest,  property,  bene- 
fit, claim,  and  demand  whatsoever  of  such  deceased  part- 
ner as  aforesaid,  of  and  in  the  estates,  stock,  property,  and 
effects,  and  all  matters  and  things  relating  thereto,  unto 
the  surviving  partner,  his  heirs,  executors,  administrators, 
and  assigns,  or  as  he  or  they  should  direct  or  appoint;  but 
in  case  such  surviving  partner  as  aforesaid  should  not^ 
within  twenty-eight  days  next  after  the  expiration  of  the 
said  copartnership  term,  declare  in  writing  his  option  and 
intention  to  purchase  and  take  the  share  of  his  deceased 
partner  of  the  said  premises,  or,  having  declared  such  op- 
tion as  aforesaid,  he  should  not  pay  to  the  executors  or  ad- 
ministrators of  the  deceased  partner  the  full  amount  of 
the  valuation  aforesaid,  within  the  time  thereinbefore  ap- 
pointed, then  the  same  or  the  like  accounts  should  be 
made,  stated,  and  settled  by  and  between  the  surviving 
partner  and  the  executors  or  administrators  of  the  deceased 
partner,  and  the  same  or  the  like  proceedings,  acts,  mat- 
ters, and  things,  should  take  place  and  be  made,  done,  and 
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executed  by  and  between  them,  as  thereinbefore  directed  is6i. 

to  take  place,  and  to  be  made,  done,  and  executed  by  the  ^*T* — 

said  parties  themselves  on  the  expiration  of  the  said  part-  Burt,  and 
nership  term  of  ten  years. 


Trustbi  Act, 
1850. 


WiUiam  Burt  died  in  September,  1843,  having  by  his 
vill  appointed  J.  T,  Burt  (who  alone  proved  the  will)  and 
another,  his  executors,  and  leaving  the  infant  WiUiam 
Henry  Burt  his  heir  at  law  and  customary  heir. 

Certain  freehold  and  copyhold  property  belonging  to 
the  partnership  and  vested  in  the  two  partners  as  tenants 
in  common,  descended,  as  to  the  share  of  WiUiam  Burty  to 
the  infant  WiUiam  Henry  Burt;  and  the  infant  was  ad- 
mitted tenant  of  various  copyhold  tenements  belonging  to 
the  partnership,  and  which  became  so  vested  in  him.  The 
fines,  fees,  and  expenses  incidental  to  such  admissions 
were  paid  by  John  Youngs^  the  surviving  partner,  out  of 
the  funds  of  the  partnership. 

John  Youngs,  the  surviving  partner,  being  desirous  of 
availing  himself  of  the  option  to  purchase  the  share  of 
WiUiam  Burt  of  the  partnership  estate  and  effects,  given 
to  him  by  the  articles  of  partnership,  gave  notice  in  writ- 
ing pursuant  thereto  to  the  executor  of  the  said  WiUiam 
Burt  of  his  intention  to  purchase  the  same  at  a  valuation, 
to  be  made  in  the  manner  provided  by  the  said  articles ;  and 
three  valuers  of  tKe  said  share  were  accordingly  appointed 
according  to  the  terms  of  the  articles.  The  valuers  fixed 
the  valuation  of  the  estate,  stock,  and  effects  of  the  part- 
nership at  the  termination  thereof  at  the  sum  of  34,128J1, 
and  the  value  of  the  two  undivided  third  parts  of  WiUiam 
Burt  at  22,7522.  This  valuation  comprised  all  the  heredi- 
taments and  premises  which  had  descended  upon  the  in- 
fant, and  all  the  copyhold  tenements  to  which  he  had  been 
admitted. 


StUtmaiL 
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1851.  John  Youngs  died  on  the  22nd  of  October,  1850,  having 

^^"^"^      by  his  will  devised  his  part  and  share  in  the  estates  and 
Burt,  and     effects  of  the  partnership  to  his  son  John  Youngs,  his  heirs, 

X  Rl'STKK  ACT,  ^     ^ 

1850.  executors,  administrators,  and  assigns;  and  having  also  bj 
Statement.  ^  codicil,  after  reciting  that  he  had,  in  pursuance  of  the 
power  contained  in  the  partnership  articles,  given  notice 
of  his  intention  to  l>ecome  the  purchaser  of  the  share  of 
his  late  partner  WiUiam  Burt  at  a  valuation,  and  which 
valuation  was  then  in  progress,  devised  and  bequeathed  the 
said  share  of  the  partnership  estate  and  effects  so  agreed 
to  be  purchased  by  him,  and  also  his  own  share  therein,  to 
his  said  son  John  Youngs,  his  heirs,  executors,  administra- 
tors, and  assigns,  his  said  son  paying  the  sum  at  which  his 
late  partner's  share  should  be  valued. 

On  the  26th  of  October,  1850,  John  Youngs  the  son 
paid  to  the  bankers  of  the  partnership  to  the  account  of 
the  firm  the  sums  of  22,7522.  and  ll,S76L,  making  together 
34,1 28t;  and,  after  satisfying  the  liabilities  of  the  firm  and 
the  prior  charges  on  the  same,  two-thirds  of  the  residue  was 
paid  over  to  the  executor  of  WiUiam  Burt  in  part  satisfac- 
tion of  the  balance  due  to  his  estate  on  the  settlement  of 
the  partnership  accounts.  An  unascertained  balance  still 
remained  due  to  the  estate  of  WUliam  Burt  from  the  part- 
nership, and  provision  was  made  for  the  payment  of  such 
balance  to  the  satisfaction  of  his  executor;  and  he  accord- 
ingly abandoned  all  claim  in  respect  thereof  upon  the  part- 
nership property. 

Upon  the  above  state  of  facts,  John  Youngs  the  son 
charged  before  the  Master  under  the  Trustee  Act,  1850, 
s.  38,  that  WiUiam  Henry  Burt,  as  such  infant  heir  at  law 
and  customary  heir  of  WUliam  Burt,  was  a  trustee  for 
him  (John  Youngs  the  son)  of  the  legal  estate  of  and  in 
the  several  copyhold  premises  to  which  he  (the  infant) 
had  been  so  admitted,  and  also  of  and  in  the  undivided 
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third  part  of  the  freehold  premises  therein  mentioned ;  and  i85l. 

that  an  order  ought  to  be  made  by  the  Court  vesting  the  ^""^J^ 

undivided  third  part  of  the  freehold  premises  in  John  Buet,  and 

Youngs  the  son,  his  heirs  and  assigns;  and  that  an  order  1350. 

ought  also  to  be  made  appointing  a  person  therein  named  giaiamu. 
to  convey  the  said  copyhold  premises  unto  John  Youngs 
the  younger,  his  heirs  and  assigns. 

The  Master  certified  the  facts  above  stated,  and  that 
«/oAn  Youngs  the  son  was  entitled  to  the  order  for  vesting 
the  estates  in  question  in  him.  John  Youngs  the  son 
thereupon  moved  for  an  order  in  conformity  with  the 
charge. 


Mr.  RoU  and  Mr.  Eddis  for  the  motion. — The  Court  Argument, 
has  jurisdiction  to  make  the  order  which  is  sought; 
and  the  only  question  is,  whether  the  case  is  one  in 
which  the  Court  will  exercise  that  jurisdiction.  The  in- 
fant is  a  trustee  of  the  real  and  copyhold  estates,  which 
descended  to  him  from  William  Burt  his  father,  and  which 
belonged  to  the  partnership  for  the  personal  representa- 
tive of  the  father,  subject  to  the  covenant  entered  into  by 
the  partners,  that  the  representatives  of  the  deceased  part- 
ner should  sell  to  the  surviving  partner  his  share  of  the 
partnership  property.  This  covenant  the  executor  of 
Wiiliam  Burt  has  agreed  to  perform.  The  executor  of 
WiUiam  Burt  will  sell  to  us  the  share  of  his  testator  in 
the  partnersliip,  and  will  (if  the  Court  should  deem  it  ne- 
cessary, and  if  such  appearance  should  be  sufficient)  ap- 
pear by  counsel,  and  consent  to  the  order  which  is  asked. 
The  only  question  therefore  can  be,  whether  such  a  doubt 
exists,  whether  the  freehold  and  copyhold  property  referred 
to  is  real  or  personal  estate,  that  the  Court  will  not  in  a 
summary  form  under  the  statute  declare  the  infant  heir  a 
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1551.  trustee,  and  take  the  legal  estate  from  him;  or  whether  it 

^*T*j^  is  necessary  to  file  a  bill  for  that  purpose.    Counsel  may 

BuftT,  AND  be  instructed  to  appear  for  the  heir,  and  argue  on  his  be- 

1860.     '  half  the  question  whether  the  property  of  the  partnership 


ArgumwL     ^  '^  ^^  personal  estate. 


Judirment,  ^^^  ViCE-  Chancellob  Said,  that  the  question,  as  against 
the  heir,  must,  to  be  determined,  be  brought  before  the 
Court  by  suit;  and  that  he  could  not  make  the  order  upon 
petition  or  motion. 


June  16M.  BRUCE  r.  ELWIN. 

In  an  intn-  X  HE  grantor  of  an  annuity  of  304/.,  to  the  benefit  of 

determuic  the  which  Conflicting  claims  were  made,  filed  his  bill  of  inter- 

iig^UhS^uto  P'^^^«^>  *^^  P^^^  2196^,  therepurchase-money,  and  385t, 

portions  of  an  the  arrears  of  the  annuity,  Into  Court,  under  an  order  of 

the  Court  dT  June,  1848.   By  the  decree  in  March,  1 849,  the  defendants 

aTto^KaJmB  ^^^^  ordered  to  interplead,  and  inquiries  as  to  their  several 

of  the  several  claims  Were  directed.     The  Plaintiff's  costs  were  ordered 

Defendants, 

and  reserved      to  be  taxed  and  paid,  and  further  directions  and  the  costs 

further  direc-  /..i         ,i  ..  , 

tions  and  cosu.   of  the  Other  parties  were  reserved. 

One  Defendant 

rate  report,**^"  Xync,  One  of  the  Defendants,  procured  a  separate  report 
to  a'^rSonl?  ^^  March,  1851,  finding  that  the  annuity  had  been  granted 
tile  fund;  and,  to  the  Defendant  Columbine,  a  bankrupt,  (whose  practice 
set  down  the      the  Master  found  had  been  from  time  to  time  to  receive 

cause  on  further  ^  -  .  -      •  x  •     xi_ 

directions,  in  s^^s  of  money  from  various  persons  to  invest  m  the  pur- 
S"**iiumiinu*of  ^^^^  of  annuities  or  proportionate  parts  of  annuities,  upon 
the  other  por-     the  account  and  for  the  benefit  of  such  persons) ;  that  Co- 

tions  of  the 

fund  not  having 

proceeded  to  establish  their  title,  presented  his  petition  for  payment  of  the  sum  found  due  to  him: 

but  the  Court  reftiacd  to  order  such  payment  upon  petition,  or  until  the  cause  was  heard  on  further 

directions,  and  the  costs  of  the  suit  could  be  disposed  of. 
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tumbine  had  declared  himself  a  trustee  for  Lyne  as  to  100/.,  1861. 
part  of  the  consideration  money,  and  142.  a  proportion  of 
the  annuity  in  question;  and  that  1002.,  such  proportion 
of  the  consideration  money,  and  202L  7«.  8d,  the  proportion 
of  the  arrears,  were  due  to  Lyne.  The  report  was  con- 
firmed, and  Lyne  then  presented  his  petition,  praying  that 
he  might  be  paid  the  iOOL,  the  202L  7&  Sd,,  and  his  costs, 
out  of  the  fund  in  Court. 


8taiemetU. 


lir.  James  Parker  and  Mr.  Lean  for  the  petition. — The  Argumeiu, 
petitioner  in  this  case  could  not  set  down  the  cause  on  fur- 
ther  directions,  as  the  inquiries  with  regard  to  the  title  to 
the  residue  of  the  annuity  and  the  consideration  money 
had  not  been  prosecuted.  With  these  inquiries  Lyne  has 
nothing  to  do.  They  were  probably  mixed  up  with  ques- 
tions between  the  bankrupt  and  persons  claiming  as  volun- 
teers under  the  bankrupt,  and  his  assignees,  which  might 
not  be  settled  for  years  to  come.  In  the  meantime  Lyne's 
title  was  clear.  The  report  was  confirmed.  There  was  no- 
thing in  the  reservation  of  further  directions  and  costs 
until  the  Master  should  have  made  his  report,  to  prevent 
the  Court  from  acting  upon  the  separate  report.  It  was 
an  interpleader  suit,  in  which  the  claim  of  each  Defendant 
was  distinct;  and  there  was  the  general  liberty  to  apply. 
It  had  been  suggested,  that  the  fund  might  be  primarily 
liable  to  the  costs  of  other  parties ;  but  it  was  clear  that 
Lyne  had  made  no  claim  which  he  had  not  established. 
He  therefore  did  not  occasion  the  litigation,  and  his  por- 
tion of  the  fund  could  not  be  liable  to  bear  the  costs  of 
those  who  had  occasioned  it.  A  creditor  01^  a  legatee  might, 
where  the  estate  was  cleared,  apply  by  petition  for  pay- 
ment of  what  was  found  due  to  him  on  a  separate  report, 
without  waiting  for  the  termination  of  disputes  in  which 
he  was  not  interested. 
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18^1.  Mr.  Stuarty  Mr.  RoUy  and  Mr.  Prior^  for  the  other  De- 


Bkucb 
ELwm. 


fendants,  opposed  the  application. 


JudffmenL  rj^^ke  Vicb-Chancbllob  Said,  that  the  case  of  the  peti- 
tioner was  one  of  evident  hardship;  and  the  Court  would 
have  desired  to  make  the  order,  if  it  had  been  possible 
There  was  a  great  distinction  between  the  case  of  a  party 
entitled  to  an  aliquot  part  of  a  fund,  the  subject  of  a  suit, 
the  Court  having  reserved  the  consideration  of  further 
directions  and  the  costs;  and  the  case  of  a  residuary 
legatee  entitled  to  the  whole  fund  subject  to  the  costs. 
In  the  latter  case,  when  it  had  been  ascertained  that  the 
fund  was  more  than  sufficient  to  satisfy  the  costs,  the  Court 
might  direct  a  portion  of  the  fund  to  be  paid  to  the  lega- 
tee. In  a  case  of  this  kind,  if  each  claimant  were  per- 
mitted to  apply  upon  petition,  the  number  of  applications 
might  be  indefinite.  He  could  not  order  any  payment  to 
be  made  to  the  petitioner,  unless  it  was  clear  that  no  part 
of  what  was  so  paid  would  be  required  for  costs;  and  it  was 
not  at  present  shewn,  by  anything  before  the  Court,  how 
much  of  the  costs  of  the  suit  might  attach  to  the  share  of 
the  petitioner,  and  how  much  to  the  shares  of  the  other 
claimants  of  the  fund. 


The  petition  was  ordered  to  stand  over,  and  to  come  on 
with  the  cause  for  further  directions. 
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HILLS  V.  M'RAE.  juiy  mid. 

xHE  claim  was  filed  by  the  creditor  of  a  partnership  In » creditor' 
against  the  estate  of  a  deceased  partner,  the  surviying  part^  co^ery  of  a  part- 
ner not  being  made  a  Defendant  ^mt  the  L- 

■eU  ofadeceat- 
^____^  ed  partner,  the 

•nrnying  part- 
ner if  a  necef- 

Mr.  WaoUey,  for  the  Defendants,  the  executrix  and  de-  urj  partjr;  and 
yisees  of  the  deceased  partner,  objected,  that  the  surviying  within  the  32nd 
partner  ought  to  be  a  party:   Wilkinson  v.  Henderson  (a),     ^^'iwf '^ 

which  enable! 

Mr.  W.  Morris  for  the  Plaintiff.  proceed  agaimt 

one  or  more 

The  32nd  General  Order  of  August,  1841,  has  obviated  ^^JjJ^ 
the  necessity  of  making  the  co-debtor  a  party,  where  the      upon  a  pro- 
parties  are  jointly  and  severally  liable.    If,  however,  the  ^J^Ji^^h  a 
surviving  partner  be  a  necessary  party,  it  will  be  suflScient  f»»»  theturriy- 

luff  partner  u 

to  summon  him  in  the  Master's  office,  as  he  is  not  the  not  required  to 
party  against  whom  the  decree  is  to  be  made:  General  ComtiS'the* 
Order  VIIL  22  April,  1850.  ^«^??»  ^»* 

*      '  nay  be  sam- 

moned  before 
the  Matter. 


The  Vice-Changellob  said,  that  the  32nd  Order  of  judgment 
August,  1841,  did  not  apply  to  this  case.  In  the  case  of 
a  partnership  debt,  the  surviving  partner  was  the  party 
legally  liable  to  pay  the  debt,  and  might  possibly  have  paid 
it.  The  surviving  partner  was  a  necessary  party  in  a  suit 
to  recover  a  partnership  debt  against  the  estate  of  the  de« 
ceased  partner;  but  he  might  be  summoned  by  the  Master. 


Declare  that  all  persons  who  are  creditors  of  Donald  M*Ilme  the       MintiU, 
testator,  are  entitled  to  the  benefit  of  this  Order ;  and  that  the  sur-  ~^^ 

plus  of  the  estate,  real  and  personal,  of  the  said  testator,  after  satis- 


(a)  1  My.  &  K,  682. 
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1861. 


Minute. 


tying  his  fbneral  and  testamentary  expensea,  and  his  separate  debts, 
was  liable  in  equity,  at  the  time  of  his  death,  to  the  joint  debts  then 
dne  from  the  said  testator  and  George  PoUer  in  respect  of  the  part- 
nership heretofore  carried  on  by  them,  under  the  firm  of  George  Pot- 
ter <k  Co^  but  without  prejudice  to  the  liability  of  the  said  George 
Potter  thereto,  as  between  himself  and  the  said  testator's  estate. 
Befer  it  to  the  Master  to  take  an  account  of  what  is  due  to  the  sepa- 
rate creditors  of  the  said  Donald  M^Ras^  and  of  his  funeral  expenses, 
and  an  account  of  what  was  due,  at  the  death  of  the  said  testator, 
from  the  said  partnership  of  George  Potter  ds  Co^  to  the  creditors  of 
the  said  copartnership,  and  what  is  now  due  in  respect  of  such 
debts ;  and  let  the  said  George  Potter ^  the  surviving  partner,  be  sum- 
moned to  attend  before  the  Master  in  prosecuting  the  said  last-men- 
tioned inquiry.  Inquire  of  the  leasehold  and  personal  estate  of  the 
testator,  and  take  an  account  of  the  personal  estate  come  to  the  hands 
of  the  Defendant  Mary  Ann  M*Rae,  his  executrix.  Just  allowances. 
And  let  the  testator's  personal  estate  be  applied,  in  the  first  instance, 
in  payment  of  his  separate  debts  and  funeral  expenses  in  a  due 
course  of  administration ;  and  then  in  payment  of  the  joint  debts  of 
the  said  partnership.  And  if  the  Master  shall  find  that  the  leasehold 
and  personal  estate  of  the  testator  is  insufficient  for  the  purposes  of 
this  suit,  refer  it  to  the  Master  to  inquire  what  grandchildren  of  the 
testator  were  living  at  the  time  of  his  death,  and  have  been  since 
bom,  and  whether  any  of  them  are  since  dead,  and,  if  dead,  who  are 
their  legal  representatives.  And  let  him  also  inquire  who  was  the 
heir  at  law  of  the  testator  living  at  his  death,  and  who  is  now  such 
heir  at  law.  And  when  all  the  said  grandchildren  now  livings  and 
the  real  representatives  of  such  of  them  as  may  be  dead,  and  the 
heir  at  law  of  the  said  testator,  shall  have  been  duly  served  with 
writs  of  summons  to  appear  before  him  in  proceeding  under  this  de- 
cree, then  let  the  Master  inquire  and  state  what  real  estates  the  tes- 
tator died  seised  of,  and  whether  there  are  any  mortgages  and  in- 
cumbrances thereon.  Reserve  further  directions  and  costs.  Liberty 
to  apply.— See  Seton's  Decrees,  pp.  237,  239. 
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185L 

MOORE  t..  PRANCE.  j^^^^^ 

T14M. 
HE  Plaintiff,  a  young  man,  twenty-four  years  of  age,  a  deed  prepw- 

havingan  estate  in  Devonshire,  became  introduced  to  the  SSJJ^ex^ 

Defendant,  an  attorney  in  a  neighbouring  county,  and  re-  ««^ty  i>»cli- 

quested  him  to  raise  some  money  to  pay  debts  which  the  man  who  had 

Plaintiff  had  incurred,  offering  for  such  loan  the  security  to  procure  a™ 

of  his  estate.    The  Defendant,  in  July  1846,  soon  after  l^H^l^e^ 

this  introduction,  advanced  the  Plaintiff  40i     Various  pertyofthecK- 

ent  10  as  to  re- 

communications  afterwards  took  place  between  the  Plain-  strict  his  power 
tiff  and  Defendant,  and  the  Defendant  procured  for  the  u^^app^^ 
Plaintiff  a  loan  of  400?.  from  Farthing,  a  client  of  the  De-  1?»  the  attorney 

^*  the  trustee,  re- 

fendant.    The  Defendant  thereupon  prepared  two  deeds,  «ted  that  the 
which  the  Plaintiff  executed;  one  of  these  deeds,  dated  deed  were creat- 
the  3rd  of  August,  1847,  and  made  between  the  Plaintiff  of  t'hedlet^^ 
and  the  Defendant  Prance,  after  reciting  the  will  of  the  «»<>  for  the  pnr- 
Plaintiff's  father,  who  devised  his  estates  to  his  wife,  for  the  the  property 
educating  and  bringing  up  of  his  son  and  daughters  until  ^ment  ofthe* 
the  Plaintiff  attained  twenty-three,  when  he  devised  the  '|^™J-  ^^ 
estates  to  the  Plaintiff  in  fee,  subject  to  an  annuity  of  150Z.  bui  to  set  aside 
to  the  testator's  wife ;  that  the  sum  of  1500J.  or  thereabouts,  the  troth  of  the 
part  of  the  testator's  estate,  produced  by  the  sale  of  an  ad-  ^^d  tlwuthe 
vowson,  was  invested  in  the  names  of  trustees:  that  the  "ctUementwas 

made  without 

Plaintiff  being  indebted  to  various  persons  in  sums  he  was  his  knowledge 

unable  to  discharge,  and  intending  to  proceed  to  reside  on  The°atto™y, 

the  continent  for  retrenchment  and  for  other  causes  and  ^umd^TSe 

reasons,  had  applied  to  the  Defendant  Prance  to  undertake  ««»*»!»  yefe 

.  .  *ro«»  and  that 

the  management  of  his  affairs  and  become  the  trustee  of  all  the  deed  was 

made  and  exe- 
cuted with  the 
knowledge  and  authority  of  the  client,  and  in  order  to  prevent  him  from  dissipating  his  property, 
but  gave  no  eiidenoe  of  such  knowledge  or  anthori^: — The  Court  held  that  the  burden  of  proof  waa 
upon  the  attorney,  and  set  aside  the  deed,  with  costs  to  be  paid  by  him. 

Matters  of  personal  or  private  feeling  cannot  be  considered  in  a  question  either  of  merits  or  of 
eosts,  as  between  trustee  and  cestui  que  trust;  and  therefore  a  trustee  who  deems  himself  to  be  or 
is  assailed  by  imputations  east  upon  him  by  his  cestui  que  trust,  is  not  justified  in  refusing  to  do  an 
act  which  his  tnut  requires,  until  he  receives  an  apology  from  the  cestui  que  trust;  and  if  he  refiises, 
from  want  of  such  apology  alone,  to  do  an  act  which  his  duty  as  trustee  requires,  he  will  be  liable  to 
the  costs  of  a  suit  brought  to  enforce  the  performance  of  such  duty. 
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his  property:  the  Plaintiff  thereby,  in  consideration  of  the 
premises  and  to  carry  out  the  arrangement,  conveyed  the 
estates  devised  by  the  will  of  the  father,  or  which  the  Plain- 
tiff took  as  his  heir  at  law,  to  the  Defendant  Prance  in  fee, 
upon  the  trusts  after  mentioned;  and  the  Plaintiff  thereby 
also,  for  like  considerations,  assigned  the  said  15002.,  or 
other  purchase-money,  to  the  Defendant  Prance,  upon  the 
trusts  after  mentioned.  The  trusts  were  declared  to  be — 
to  pay  the  Plaintiff's  mother  the  150Z.  a  year  out  of  the 
income,  and  50i  a  year  further,  so  long  as  the  Plaintiff 
should  reside  with  her,  for  his  maintenance,  to  discharge 
the  interest  of  the  money  raised  under  the  power  therein 
contained,  and  the  expenses  of  the  trust  thereby  created, 
and  to  pay  the  balance  to  the  Plaintiff  during  his  life,  or  as 
he  might  direct  or  appoint  by  deed  or  will,  and  in  default 
of  appointment,  and  in  case  of  his  death  intestate,  unmar- 
ried, and  without  issue,  to  his  sisters,  as  tenants  in  common. 
The  Defendant  Prance,  or  the  trustee  for  the  time  being, 
was  empowered  to  insure  and  grant  leases;  and,  in  order  to 
arrange  for  the  payment  of  the  Plaintiff's  debts  and  the 
supply  of  his  occasions,  and  to  pay  the  expenses  of  the  trust, 
or  for  any  other  purposes,  if  it  should  appear  expedient  to 
the  Defendant  Prance,  his  heirs,  &c.,  or  other  the  trustee, 
to  raise  money  by  mortgage  in  fee,  or  by  demise  or  assign- 
ment. The  Defendant  Prance  and  the  trustee  for  the  time 
being  were  also  empowered  at  their  discretion  to  sell  or  ex- 
change the  estates,  and  with  the  consent  therein  mentioned, 
or  of  their  own  authority,  to  revoke  the  said  trusts,  without 
prejudice  to  any  lease  or  mortgage  previously  made,  and  to 
convey  the  same  in  pursuance  of  such  sale  or  exchanga 
The  trusts  of  the  surplus  arising  from  such  sale  or  for  equal- 
ity of  exchange,  if  made  after  the  decease  of  the  Plaintiff, 
were  declared  to  be  for  his  two  sisters,  as  tenants  in  common, 
and,  if  made  during  his  life,  for  investment  upon  like  trusts. 
The  deed  also  empowered  any  of  the  trustees,  who  were  or 
might  be  solicitors,  to  make  and  receive  professional  charges 
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in  respect  of  business  done  for  the  trust  estate;  and  also 
gave  to  the  Plaintiff,  and  after  his  decease  to  his  two  sisters, 
power  to  appoint  new  trustees,  if  the  Defendant  Prance  or 
any  other  trustee  or  trustees  should  die,  or  refuse,  Ac.,  to 
act  The  Plaintiff  by  the  same  deed  covenanted  to  pay  to 
the  Defendant  Prance,  his  executors,  &c.,  all  monies  raised 
under  the  deed,  one  month  after  demand,  with  all  costs, 
&c.  By  the  other  indenture,  dated  the  Srd  of  August, 
1847,  reciting  the  deed  of  the  preceding  day,  the  Defend- 
ant Prance  (with  the  consent  of  the  Plaintiff,  party  thereto 
of  the  second  part)  demised  the  estates  comprised  in  the 
first  deed  to  the  Defendant  Farthing  for  a  term  of  5000 
years,  to  secure  4002.  advanced  by  Farthing  to  Prance  for 
the  purposes  expressed  in  the  first  deed,  with  interest;  and 
the  Plaintiff  thereby  covenanted  to  pay  Farthing  the  said 
400{.  and  interest. 

The  parties  appeared  to  have  remained  in  the  situation 
in  which  they  were  placed  by  these  deeds,  until  March  in 
the  following  year,  when  the  Plaintiff  applied  for  copies 
of  the  deeds;  and  a  correspondence  ensued,  which  ended 
in  the  bill  being  filed.  The  bill  denied  the  truth  of  the 
recitals  in  the  deed  of  the  Srd  of  August,  1847,  as  to  the 
purposes  of  the  trust,  or  the  intention  of  the  Plaintiff  to 
create  it;  and  prayed  a  cancellation  of  the  deed,  or  a  re- 
conveyance of  the  estate  and  property;  and  also  an  as- 
signment of  the  term  created  by  the  second  deed,  the 
mortgage  to  Farthing  having  been  satisfied 

The  Defendant  Prance,  by  his  answer,  in  justification 
of  the  trust  deed,  stated,  that  the  Plaintiff  was  a  young 
man  of  irregular  and  extravagant  habits;  and  that  he  (the 
Defendant)  had  procured  the  loan  for  him,  on  condition 
that  he  would  submit  to  tie  up  his  property  by  way  of 
guarantee  against  involving  himself  in  further  difiiculties. 
The  Defendant  asserted,  that  the  recitals  were  in  conformity 
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with  the  Plaintiff's  representation  to  him,  and  that  the 
disposition  of  the  property  hj  the  deed  was  in  pursuance  of 
his  expressed  wish ;  that  the  Plaintiff,  before  he  executed 
the  deed,  had  heard  it  read,  and  understood  and  approved 
it.  The  Defendant  stated,  that  his  object  in  the  transac- 
tion had  been  only  that  of  saying  the  Plaintiff  from  ruin, 
and  adopting  a  course  which,  while  it  avoided  exposing 
him  to  his  friends,  which  he  dreaded,  would  yet  meet  with 
their  approval.  The  Defendant  offered  to  waive  all  claim 
for  costs  in  the  preparation  of  the  deed,  and  to  reconvey 
the  property  if  the  Plaintiff  would  make  an  apology  for 
the  imputation  he  had  cast  upon  him,  by  charging  him 
with  imposition  in  the  transaction,  and  with  exorbitant 
charges. 


No  evidence  was  offered  on  behalf  of  the  Defendant 


Arffument, 


The  Solicttor-OenercU  and  Mr.  Headlam  for  the  Plaintiff. 


Mr.  FoUetty  for  the  mother  and  sisters  of  the  Plaintiff, 
who  were  made  Defendants  as  cestuis  que  trust  under  the 
deed,  disclaimed  all  knowledge  of  the  creation  of  the 
trust,  and  offered  to  release  their  interest  in  it,  as  the 
Court  should  direct. 

Mr.  Bcuson  and  Mr.  Terrell  for  the  Defendant  Prance^ 
who  was  also  the  executor  of  Farihing,  who  had  died  after 
the  institution  of  the  suit. 


JudgmenL  The  Vice-Chancellob  said,  it  did  not  appear  that,  up 
to  the  time  of  the  execution  of  the  deed  of  the  3rd  of  Au- 
gust, 1847,  anything  had  passed,  beyond  an  application  by 
the  Plaintiff  to  the  Defendant  to  assist  him  in  procuring 
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a  loan  on  the  security  of  his  property.  The  Defendant  had 
prepared,  not  a  security  in  the  common  form,  but  a  deed, 
which  delivered  the  Plaintiff  over  bound  hand  and  foot  into 
his  power.  He  had  no  hesitation  in  saying,  that  a  deed  of 
such  a  description,  if  it  could  be  maintained  under  any 
circumstances,  could  not  be  maintained  without  the  clear- 
est  evidence  of  the  instructions  of  the  client,  and  his  sanc- 
tion and  concurrence.  It  was  the  duty  of  the  solicitor  to 
dissuade  his  client  from  executing  such  a  deed.  A  soli- 
citor preparing  such  an  instrument  for  execution  by  his 
client,  without  the  clearest  evidence  to  justify  it,  did  so  at 
his  peril  The  evidence  of  Mr.  Woodforde^  who  had  been 
examined  on  behalf  of  the  Plaintiff,  shewed  that  the  Plain- 
tiff had  been  improvident,  and  that  his  family  had  in- 
sisted upon  the  settlement  of  the  proceeds  of  an  advowson, 
which  had  been  sold,  and  to  which  he  was  entitled;  and 
the  answer  of  the  Defendant  Prance  stated,  that  he  had 
thought  it  right  to  prepare  the  deed  in  question  to  protect 
the  Plaintiff  against  his  own  improvidence.  Upon  this 
evidence,  it  was  clearly  impossible  the  deed  could  be  main- 
tained. 


As  to  the  costs. — In  considering  that  question,  he  had 
to  refer  to  the  allegations  in  the  bill,  to  the  Defendant's 
answer,  and  to  the  circumstances  which  gave  rise  to  the 
suit  The  bill  alleged,  that  the  recitals  in  the  deed  were 
untrue, — ^that  the  Plaintiff  had  had  no  intention  of  going 
abroad,  and  had  not  requested  the  Defendant  to  undertake 
the  management  of  his  affairs; — ^that  the  Plaintiff  had 
given  the  Defendant  Prance  no  other  authoritv  than  to 
prepare  a  common  security  for  the  4001  and  interest; — 
that  the  other  parts  of  the  deed,  relating  to  the  trusts,  were 
inserted  without  the  knowledge  of  the  Plaintiff; — ^and  that 
the  deed  was  a  fraud  upon  the  Plaintiff.  No  evidence  was 
offered  by  the  Defendant  Prance,  to  shew  the  truth  of  the 
recitals,  which  were  thus  denied;  nor  had  the  Defendant 
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eren  proved  that  the  deed  had  ever  been  read  over  to  the 
Plaintiff.  On  looking  at  the  answer,  the  case  made  by  the 
Defendant  appeared  to  be,  that  he  had  prepared  the  deed 
from  a  good  motive;  that  the  Plaintiff  had  previously  in- 
volved himself,  and  that  his  family  had  thought  it  neces- 
sary to  tie  up  the  proceeds  of  the  advowson  which  be- 
longed to  the  Plaintiff;  and  that  the  Defendant,  therefore, 
had  only  resorted  to  the  like  means  of  protection.  Admit- 
ting this  answer  to  be  true,  it  afforded  no  justification  to 
the  Defendant  It  might  be  all  very  well  for  the  friends 
of  the  young  man,  communicating  with  him,  to  advise,  to 
desire,  and  even  to  press  him  to  place  his  property  in  set- 
tlement; but  it  was  a  very  different  thing  for  an  attorney 
to  take  upon  himself  to  determine  whether  the  estate 
should  be  settled  or  not.  If  it  was  expedient  that  the 
property  should  be  tied  up,  why  could  it  not  have  been 
tied  up  in  other  hands  than  those  of  the  Defendant, — why 
not  in  the  hands  of  some  members  of  the  Plaintiff's  fa- 
mily? Looking  at  the  nature  of  the  deed,  and  at  the  duty 
imposed  upon  the  Defendant,  he  was  of  opinion  that  the 
case  was  one  in  which  he  should  not  be  carrying  out  the 
ordinary  rule  of  the  Court,  if  he  were  not  to  throw  the 
costs  of  the  suit  upon  the  Defendant. 


The  result  of  the  correspondence  which  had  preceded 
the  institution  of  the  suit  was  this:— the  Defendant  had 
expressed  himself  willing  to  reconvey  the  premises  to  the 
Plaintiff,  but  required  an  apology  from  the  Plaintiff  as  a 
condition  for  such  reconveyance,  on  the  ground,  that  the 
latter  had  said  that  the  deed  of  settlement  had  been  ob- 
tained from  him  improperly  by  the  Defendant  Prance. 
He  could  not  give  any  countenance  to  the  doctrine  that  a 
trustee  could  be  permitted  to  refuse  to  reconvey  trust 
property,  because  the  cestui  que  trust  declined  to  apolo- 
gise for  an  alleged  imputation  on  the  trustee.  If  a  trustee 
should  think  it  right,  on  such  a  ground,  to  drive  his  cestui 
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que  trust  to  a  suit,  he  would  do  so  at  the  peril  of  the  ig^i. 
costs,  and  liabilities  arising  out  of  the  fact  that  he  had  re- 
fused to  convey  when  applied  to.  If  it  were  necessary  to 
refer  to  the  facts  of  the  present  case,  the  evidence  did  not 
appear  to  establish  that  any  imputation  had  been  cast  •^«*''»*»*" 
upon  the  Defendant.  But,  however  that  might  be,  he 
thought  a  trustee  was  not  justified  in  coming  into  Court 
on  the  ground  merely  that  an  apology  had  been  refused.  A 
trustee  might  well  be  justified  in  coming  to  the  Court  where 
an  act  was  required  fi*om  him  which  might  prejudice  his 
future  position  or  accountability;  but  there  could  be  no 
reason  why  a  trustee  should  be  allowed  to  mix  up  matters 
of  personal  or  private  feeling  with  the  discharge  of  his 
trust.  There  could  not  be  a  doctrine  more  fatal  to  the 
interests  of  cestuis  que  trust  than  to  hold  that  matters  of 
personal  or  private  feeling  could  be  taken  into  considera- 
tion in  determining  questions,  whether  of  merits  or  of 
costs,  as  between  them  and  their  trustees.  In  that  view 
of  the  case,  he  was  of  opinion,  that  the  allegations  in  the 
bill  were  necessary  and  were  properly  inserted  The  De- 
fendant might  have  acted  under  an  innocent  mistake,  in 
supposing  that  he  was  justified  in  incumbering  the  Plain- 
tiff with  the  trusts  of  the  deed;  but  as  he  had  failed  to 
shew  that  this  had  been  done  at  the  desire  of  the  cestui 
que  trust,  he  must  pay  the  costs  of  the  suit 


X  2 


306 


CASES  IN  CHANCERY. 


1851. 


Vacation. 


THE  GREAT  NORTHERN  RAILWAY  COMPANY  v. 
THE  EASTERN  COUNTIES  RAILWAY  COM- 
PANY. 


XHE  bill  was  filed  for  an  injunction  to  restrain  the 
Eastern  Counties  Railway  Company  from  obstructing  the 
passage  of  the  engines,  carriages,  and  trucks  of  the  Great 
Northern  Railway  Company,  to  and  fro,  over  the  junction 
of  the  East  Anglian  Railway  with  the  Eastern  Counties 
^te/to  Mw^  Railway,  near  WiAectch,  and  from  doing  any  act  whereby 
the  Great  Northern  Railway  Company  might  be  hindered 
or  obstructed  in  passing  freely,  to  and  fro,  between  the 
Eastern  Counties  Railway,  near  WiAeachf  and  the  East 
Anglian  Railways. 


An  agreement 
between  two 
RailwAy  Com- 
panies, made 
without  the  au- 
thority of  the 
legislature, 
whereby  one 


A  motion  for  the  injunction  was  made,  and  heard  before 
the  Vice-Chancellor  in  the  long  vacation.  The  reporter 
is  informed  that  Mr.  RoU  appeared  for  the  Plaintiffs,  and 
Mr.  Bethell  for  the  Defendants. 


all  the  powers 
which  haTe 
been  conferred 
upon  it  by  Par- 
liament, is  an 
unlawful  at- 
tempt to  efiect 
that  which 
Parliament 
alone  can  autho- 
rise, and  is 
against  public 
policy;  and  in 
•uchacaae,the 
Court  will  not 
interfere  toas- 
•Tst  either  of  the 

parties  in  ob-  

taining  a  colla- 

which  the  agree-        The    ViCB-ChAKCELIOB    delivered    the    following   judg- 
ment would         W*^«A. 
giTcoraid        ment.— 

uiem  in  any 

r which  Thig  casc  was  argued  before  me  upon  two  grounds: 
First,  that,  under  the  provisions  of  the  General  Railway 
Acts,  the  Plaintiffs  were  entitled,  independently  of  any 
agreement  between  them  and  the  Defendants,  to  pass  over 
the  Eastern  Counties  Railway  between  Peterborough  and 
Wubeacky  and  thence  on  to  and  over  the  East  Anglian 

not  convert 

Railways  into  public  highways;  and  whether  that  section  be  or  be  not  controlled  by  the  87th  section 
of  the  same  Act,  giring  powers  to  Companies  to  enter  into  agreements  as  to  passing  orer  or  along  each 
others*  lines;  yet,  when  an  agreement  as  to  the  terms  of  passing  oyer  or  along  each  others*  lines  haa 
been  entered  mto  between  Bailway  Companies,  their  rights  in  respect  of  such  passing  depend  upon 
the  tenns  of  the  agreement,  and  are  no  longer  goremed  by  the  provisions  of  the  Railways  Clauses 
Consolidation  Ael 


would  promote 
the  object  of 
the  agreement. 

Whether  the 
92nd  section 
of  the  Railways 
Clauses  Con- 
folidation  Act 
does  or  does 
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Railways;  and  secondly^  that,  whether  they  were  so  en-        igfii. 
titled  or  not,  independently  of  their  agreement  with  the     theGiT^ 
Defendants,  they  were  so  entitled  under  that  a^eement        Northern 

^  ^  Railway  Co. 

V, 

The  Plaintiffs  did  not  attempt  to  derive,  themselves,    "^  counS*" 
any  rights  under  their  agreement  with  the  East  Anglian    Railway  Co. 
Railways  Company,  or  rely  upon  that  agreement  further     JvdgvMnL 
than  as  evidencing  the  consent  of  that  Company  to  the  use 
of  their  lines  by  the  Plaintiffs. 

The  argument  on  the  part  of  the  Plaintiffs  upon  the 
first  point,  was  made  to  rest  entirely  upon  the  92nd  sec- 
tion of  the  Railways  Clauses  Consolidation  Act  (a),  which  it 
was  said  converted  all  Railways  into  public  highways,  and 
was  not  controlled  by  the  87th  section  of  the  same  Act, 
giving  powers  to  Companies  to  enter  into  agreements  as 
to  passing  over  each  others'  lines;  but  whatever  may  be 
the  right  construction  of  the  Consolidation  Act  in  those 
respects,  agreements  have  in  this  case,  in  fact,  been  en- 
tered into  with  each  of  the  Companies  over  whose  lines 
the  Plaintiffs  claim  the  right  to  pass;  and  I  think  that 
where  such  agreements  have  been  entered  into,  the  rights 
of  the  parties  can  no  longer  be  governed  by  the  provisions 
of  the  Act;  but  must  depend  upon  the  terms  of  the  agree- 
ments which  have  been  made.  I  am  of  opinion,  therefore, 
that  the  Plaintiffs  cannot  maintain  their  case  indepen- 
dently of  their  agreements  with  the  Defendants. 

With  respect  to  the  second  point,  which,  indeed,  was 
mainly  relied  on  by  the  Plaintiffs,  I  think  that  upon  the 
true  construction  of  the  agreement  between  the  Plaintiffs 
and  Defendants,  the  Plaintiffs  are  entitled  to  pass  over 
the  Eastern  Counties  Railway  on  to  the  East  Anglian 
Railway,  and  to  use  the  Eastern  Counties   Railway  for 

(a)  8  &  9  Vict.  c.  20. 
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that  purpose  (a).    The  recitaU  of  this  instrument  shew, 
that  it  was  intended  to  grant  some  powers  and  rights  be- 


(a)  The  bill,  and  the  affidavit 
in  support  of  it,  thus  described 
the  agreement: — 

That  the  Plaintifis,  on  the 
29th  of  May,  1849,  made  an  a- 
greement  with  the  said  Eastern 
Comities  Bailway  Company,  by 
which,  after  reciting  the  Boston, 
Stamford,  and  Birmingham  Bail- 
way  Act,  1846,  Stamford  and 
WUbeaeh  Line;  and  an  agreement 
entered  into  between  the  Great 
Northern  Bailway  Company  and 
the  Boston,  Stamford,  and  Bir- 
mingham  Company,  in  February, 
1847,  under  the  authority  of  the 
Great  Northern  Bailway  Com- 
pany Purchase  Act,  1847;  and 
that  it  had  been  agreed  between 
the  Eastern  Counties  Bailway 
Company,  and  the  Boston,  Stam- 
ford and  Birmingham  Bailway 
Company,  and  the  Great  North- 
em  Bailway  Company,  that,  in 
order  to  obviate  the  necessity  of 
constructing  the  line  from  Peter- 
borough to  Wisbeach,  and  in  con- 
sideration of  the  abandonment 
of  the  same,  the  Defendants 
granted  unto  the  PlaintifBi,  their 
successors  and  assigns,  that 
thenceforth,  and  so  long  as  cer- 
tain lines  therein  mentioned 
should  not  be  constructed  (which 
never  had  been  constructed,  and 
the  powers  for  constructing  which 
had  expired),  and  for  ever,  in 
case  the  same  should  never  be 
constructed,  it  should  be  law^ 
for  the  PlaintijSs,  their  successors 
and  assigns,  to  have  and  exercise 
full  and  free  right  to  run  their 
trains,  with  their  own  engines^ 


to  and  fro  over  those  parts  of  the 
lines  of  Bailway  belonging  to  the 
Defendants  which  lie  between  the 
Great  Northern  Bailway,  at  or 
near  Peterborottgh,  and  the  East- 
ern Counties  Bailway  station  at 
Wisbeach,  proceeding  through 
March,  and  also  to  use  all  the 
stationa,  watering  places,  sidings, 
and  other  conveniences  upon  or 
appertaining  to  the  same  lines, 
and  free  ingress,  egress,  and  re- 
gress for  all  agents,  servants,  and 
workmen,  and  other  authorised 
officers  of  the  Great  Northern 
Bailway  Company,  in,  to,  and 
from  such  parts  of  the  said  Bail- 
way  stations  and  appiulenances 
of  the  Eastern  Counties  Bailway 
Company,  as  might  be  necessary 
and  convenient  for  the  conduct 
and  management  of  the  trains 
and  traffic  of  the  Great  Northern 
Bailway  Company,  working  on 
and  over  the  same;  and  that  the 
times  and  manner  m  which  the 
engines  and  trains  of  the  respec- 
tive Companies  shall  run  over 
the  portions  of  the  line  therein- 
before authorised  to  be  used  by 
the  engines  and  trains  of  the 
Great  Northern  Bailway  Com- 
pany, and  the  rules  and  regula- 
tions to  which  the  same  respec- 
tively shall  be  subject,  shall  be 
settled,  in  case  of  difference  be- 
tween them,  in  the  manner  there- 
inafter provided.  That  the  Great 
Northern  BailwayCompany  shall 
pay  to  the  Eastern  Countiee  Bail- 
way  Company  for  the  use  of  the 
before-mentioned  portions  of  their 
said  Bailway,  and  in  lieu  of  all 
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jond  the  pover  of  ming  the  Eastern  Countiea  R&ilwaj        la^i. 
from  Peierbarough  to   March  and    Wubectch;   and  the    j^q^^^ 
grant  itself  is  not  merely  of  the  right  to  pass,  to  and  fro,     Nortrkric 
over  those  parts  of  the  lines  of  railway  belonging  to  the  «. 

Eastern  Counties  Railway  Company,  between  the  Oreat  '^"^JSJ^" 
Northern  Railway  at  Peterborough,  and  the  Eastern  Coun-    ^^^^^^  Co. 
ties  Railway  station  at  Wubeack  (terms  which  may  of    JudgmemL 
themselves  well  be  construed  to  give  the  right  to  pass  ^^^^^^^    ^ 
OTer  any  part  of  the  lines) ;  bnt  also  of  the  right  to  nse  all  an  agreement 
stations,  watering  places,  sidings,  and  other  conveniences,  Railway  Com' 
(not  merely  appertaining  to  but)  upon  and  appertaining  ^'JJ  wiMOTi 
to  the  same  lines,  and  of  the  right  of  access  to  such  parts  ^4,^^  ^" 

M    \_         ••%  •  1  i«i<n  Railway  sta- 

of  the  railway  stations  and  appurtenances  of  the  Eastern  tiont,  waterioff 
Counties  Railway  Company,  as  may  be  necessary  and  £igi,«p«iMid 
convenient  for  the  conduct  and  management  of  the  trains  *??«*"»>««]• 

^  the  other,  and 

and  traffic  of  the   Great  Northern  Railway   Company,  giTing  the  right 
working  (not  merely  on  but)  on  and  over  the  same;  and  paruofthe 
this  is  followed  by  a  covenant  on  the  part  of  the  Eastern  JJlSniuiceiiif" 
Counties  Railway  Company,  to  give  to  the  traffic  of  the  ^  "^^ST^ 
Oreat  Northern  Railway  Company  the  same  facilities  and  and  over  the 
assistance  at  their  several  stations,  and  off  the  same,  along  coTenut  togiTe 

thenme  fiiei- 
litiei  and  aasiit- 
other  tolls  and  charges  or  sums  respect  of  the  traffic  upon  the  ance  at  their 
of  money,  after  the  rate  of  60?.  same  railway  for  equal  distanoea  {^[JSlJJj^p^' 
lor  every  100^.  which  they  the  That  the  Eastern  Comities  Bail-  ahoold  Neeirt. 
Oreat  Northern  Railway  Com-  way  Company  shall,  by  their  ser- 
pany  shall  actually  receive   in  vants  and  officers,  give  to  the 
respect  of  the    traffic   passing  Great  Northern  Railway  Com- 
over  such  parts  of  the  Eastern  pany  all  such  and  the  same  fad- 
Counties    Railway    Company's  lities  and  aaslBtance  at  their  seve- 
railway  as  may  be  traversed  by  ral  stations  and  off  the  same, 
the  engines  and  carriages  of  the  along  the  parts  of  their  line  which 
Oreat  Northern  Railway  Com-  may  be  traversed  by  the  trains 
pany;  and  that  the  charges  for  of  the  Great  Northern  Railway 
such  passage  to  be  made  by  the  Company,  as  is  usually  given, 
Oreat  Northern  Railway  Com-  and  as  shall,  for  the  time  being, 
pany  shall  in  na  case  be  less  than  be  actually  given  to  their  own 
the  charges  actually,  for  the  time  traffic  of  the  same  class  or  char- 
being,    made    by    the    Eastern  acter." 
Counties  Railway  Company  in 
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1661.        parts  of  their  line  which  may  be  traversed  by  the  trains 
Thb  Great    ^^  *^®  Great  Northern  Railway  Company,  as  is  usually 
NoRTHBRN     given,  and  as  shall  for  the  time  being  be  actually  given 
o.  to  their  own  traffic  of  the  same  class  or  character.    The 

CoiwnwT^  construction  contended  for  by  the  Plaintiffs  seems  to  me, 
Railway  Co.   therefore,  to  be  supported  both  by  the  recital  of  the  in- 
JudffTnetu.     strument  and  the  terms  of  the  covenant,  which,  I  appre- 
hend, must  be  construed  most  strongly  against  the  De* 
fendants;  and  I  see  nothing  in  the  context  to  alter  that 
construction. 

It  was  said,  indeed,  that  the  Eastern  Counties  Railway 
Company  had  not  the  right  at  the  time  to  use  the  junction, 
and  could  not  therefore  intend  to  grant  any  such  right 
One  Raiiwaj  But,  independently  of  the  evidence  in  the  case,  which  I 
ing^^tedto  think  proves  that  the  junction  was  in  use,  I  think  that 
oftherib*'*^  the  Eastern  Counties  Railway  Company,  having  granted 
and  of  all  con-  the  usc  of  those  lines,  and  of  all  conveniences  upon  the 
the  lines,  can-  lines,  caunot  object  to  their  grantees  using  the  conveni- 
SieVgwn^^  ences  granted  for  any  purposes  for  which  they  may  be  able 
using  the  conve-  to  applv  them,  although  they  may  not  themselves  be  en- 

nienceBiogiantr  ^^  -^  '  -  , 

ed  for  any  pur*    titled  to  use  them  for  such  purposes. 

poses  to  which 

abte toappiy  I*  ^^43  also  said,  that  this  junction  was  beyond  the  li- 

Sr'  *TJ^      ^^^  ^^  deviation  of  the  East  Anglian  Railway;  but  I  do 
themselves  were  not  think  it  is  Competent  to  the  Defendants  to  raise  that 

not  entiUed  to  •      *  xu   •  i. 

use  them  for      objection  against  their  own  grant. 


such  purposes, 
— §emUe, 


If,  therefore,  this  case  had  rested  wholly  upon  the  con- 
struction of  the  agreement  between  the  Plaintiffs  and  the 
Defendants,  I  should  have  thought  it  the  duty  of  the  Court 
to  interfere  to  some  extent  by  injunction ;  but  I  think  there 
lies  at  the  root  of  this  case  a  question  of  public  policy, 
which  precludes  the  interference  of  the  Court.  It  is  im^ 
possible  to  read  the  agreement  between  the  Plaintiffs  and 
the  East  Anglian  Railways  Company  (a)  without  being 

(a)  The  reporter  has  no  copy  the  affidavits  for  the  Plaintiffs 
of  this  agreement.    The  bill  and      thus  described  it : — 
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satisfied  that  it  amounts  to  an  entire  delegation  to  the 
Plaintiffs  of  all  the  powers  conferred  by  Parliament  upon 


''By  an  agreement,  made  the 
16th  of  May,  1851,  between  the 
Flaintifb  and  the  East  Anglian 
Bailwaya  Company,  it  was,  i^ 
mongat  other  things,  agreed,  that 
the  Plaintiffs  might  and  should, 
during  the  term  of  twenty-one 
yean  from  the  2nd  day  of  June, 
1851,  work  over  the  said  East  An- 
glian Bailwaj,  and  receive  the 
toUs  and  charges,  and  all  the  in- 
come due  in  respect  of  the  traffic 
which  should  be  carried  by  them, 
on  the  terms  therein  mentioned. 
And  under  the  said  agreement, 
the  FlaintifBs  are  entitled  to  the 
use  of  all  the  railways,  works,  and 
conveniences  of  the  East  Angli- 
an Railways  Company." 

The  same  deponent  also  added, 
in  reply  to  the  affidavits  filed  for 
the  Defendants :— <<  That  there  is 
no  arrangement  between  the  East 
Anglian  Railways  Company  and 
the  Plaintiffi^  other  than  that 
contained  in  the  last-mentioned 
agreement;  and  that  the  East 
Anglian  Bailways  Company  do 
not,  by  the  said  last-mentioned 
agreement,  abandon  the  working 
of  their  lines ;  and  that  there  is 
no  provision  in  the  said  agree- 
ment purporting  to  require  them 
so  to  do,  nor  any  provision  there- 
in to  prevent  their  working  the 
same;  and  that  the  Plaintifb, 
though  they  have  undertaken  to 
work  on  and  over  the  same,  have 
not,  under  the  said  agreement, 
acquired  or  purported  to  acquire 
any  exclusive  right  to  work  over 
the  same.** 

On  the  other  hand,  the  secre- 


tary of  the  Defendants,  by  his 
affidavit  made  on  their  behalf 
said,  ''That,  by  some  arrange- 
ment between  the  East  Anglian 
Railways  Company  (into  which 
the  Lynn  and  Ely  Railway  Com- 
pany and  certain  other  Compa- 
nies have  been  consolidated)  and 
the  Plaintiff,  being,  as  I  believe, 
the  agreement  of  the  16th  of  May, 
1851,  referred  to  in  the  bill,  the 
East  Anglian  Railways  Company 
have  (but  without  any  Parlia- 
mentary authority  for  that  pur- 
pose) altogether  abandoned  the 
working  of  their  lines,  and  the 
PlaintifEsjWithout  any  Parliamen- 
tary authority  for  that  purpose, 
have  undertaken  to  work  the 
same."  The  deponent  also  added: 
— **1  say, that,  in  the  year  1847,an 
agreement  was  entered  into  be- 
tween the  Lynn  and  Ely^  Ely  and 
HuTUingdony  and  Zy?in  and  Dere- 
ham Railway  Companies,  now 
constituted  the  East  Anglian 
Railways  Company,  and  the  De- 
fendants, whereby  the  Defend- 
ants agreed  to  take  a  lease  of  all 
the  lines  of  Railway  belongiag  to 
the  said  Lynn  and  Ely^  Ely  and 
Huntingdon,  andZynn  and  Dere- 
ham Companies,  but  that  Par- 
liament refused  to  sanction  an 
Act  for  carrying  such  agree- 
ment into  effect;  and,  I  believe, 
the  said  agreement  of  the  16th 
of  May,  1851,  is  very  imper- 
fectly set  forth  in  the  bill ;  and 
that,  if  the  same  were  produc- 
ed, it  would  appear,  and  that 
the  &ct  is,  that  the  same  is  an 
unauthorised  and  illegal  attempt 
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1861.  the  East  Anglian  Company.  All  the  stock  of  that  Com- 
Thb  Oksat  ^^^^  is  to  be  taken  hj  the  Plaintiffs  without  any  ob- 
NoRTHBRN     ligation  to  restore  it     The  Plaintiffs  are  to  manage  and 

Railway  Co 

«.       '    regulate  the  railways  of  the  East  Anglian  Company  for 
^"  ^vrm^  the  purposes  of  the  agreement;  and  although  in  form  it  is 
^°!!^  ^-    declared  that  the  instrument  shall  not  operate  as  a  lease 
JudfffMmi,     or  agreement  for  a  lease,  it  amounts  in  substance  either  to 
one  or  the  other.    It  is  framed  in  total  disregard  of  the 
obligations  and  duties  which  attach  upon  these  Companies; 
and  is  an  attempt  to  carry  into  effect,  without  the  inter- 
vention of  Parliament,  what  cannot  lawfully  be  done  ex- 
cept by  Parliament  in  the  exercise  of  its  discretion  with 
reference  to  the  interests  of  the  public. 

It  is  true  that  the  Plaintiffs  do  not  found  their  case 
upon  this  agreement;  and  that,  whether  the  injunction  be 
granted  or  not,  the  agreement  remains  in  force:  but  it  is 
not  less  true  that  the  interference  of  the  Court  will  pro- 
mote the  object  of  the  agreement,  and  extend  and  facilitate 
its  operation ;  and  I  think  it  is  the  duty  of  this  Court  to 
withhold  its  interference  when  called  upon  to  act  in  aid 
of  agreements  of  such  a  nature.  My  opinion,  which  I  have 
framed  upon  the  case,  being  thus  dependent  upon  the  le- 
gality of  the  agreement  between  the  Plaintiffs  and  the 
East  Anglian  Company,  I  will,  if  the  Plaintiffs  desire  it, 
send  a  case  for  the  opinion  of  a  Court  of  law  upon  that 
question;  but  if  the  Plaintiffs  do  not  desire  to  take  the 
case,  my  order  will  be  to  refuse  the  motion,  and  direct  the 
costs  of  it  to  be  costs  in  the  cause. 

to  obtain  for  the  Plainti£b»  with-  by  means  of  the  said  agreement 

out  the  sanction  of  Parliament,  of  1847,  if  the  same  had  been  sano- 

the  like  benefit  as  would  have  tioned  by  Parliament." 
been  obtained  by  the  Defendants 
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1851. 

STEVENS  V.  THE  SOUTH  DEVON  RAILWAY  /^*?y 

COMPANY.  Vactuum. 

XHIS  was  an  application  by  a  proprietor  of  original  After  the  crair 
shares  in  the  Company,  to  restrain  the  Company  and  the  gimUhaiM  in 
directors  from  carrying  into  effect  a  proposed  scheme  for  J.^^^^^ 
the  commutation  of  a  certain  privilege  or  guarantee^  upon  forther  capital 
which  a  subsequently  created  class  of  shares,  called  half  half  shares, 
shares,  had  been  subscribed;  and  from  declaring  or  pay-  JS^hitionof* 
ing  any  dividends,  except  out  of  the  clear  profits  of  the  *^®  ^"^" 
current  half  year,  or  whilst  any  unsecured  or  floating  interest  at  6/. 
debt  of  the  Company  should  remain  due.  ten  yean. 

On  a  motion 
bjr  a  holder  of  original  shares,  to  restrain  the  Company  from  paying  any  interest  or  dividends 
on  the  half  shares  out  of  the  profits  of  capital  subsequently  created,  in  preference  to  the  interest  or 
diWdends  on  the  original  shares,  and  from  pajring  any  preferential  interest  or  diyidends  on  the 
half  shares,  while  any  of  the  floating  or  un8ecun^d  debt  of  the  Company  was  unpaid,  except 
out  of  the  clear  profits  of  the  current  half-year — ^tbe  Company  entered  into  an  undertaking  not  to 
make  such  payments,  unless  under  the  authority  of  Parliament,  until  the  hearing  or  further  order. 
By  a  subsequent  Act  of  Parliamant  it  was  enacted,  that  it  should  be  lawful  for  the  Company  to  com- 
mote the  guarantee  attached  to  the  half  shares  into  any  other  guarantee  or  privilege,  perpetual  or 
terminable,  which  should  be  agreed  upon  by  four-fifths  of  the  shareholders  of  the  Company  at  meet- 
ings, after  notice,  as  therein  mentioned.  The  directors  thereupon  proposed  to  commute  the  guaran- 
tee into  an  annual  payment  for  each  half  share  in  perpetui^.  Upon  a  motion  to  restrain  the  Com- 
pany from  in  any  manner  acting  on  or  giving  effect  to  the  proposed  scheme  for  the  commutation  of 
the  guarantee,  or  from  declaring  or  paying  any  commuted  or  other  dividend  on  the  original  or  half 
shares,  while  any  of  the  unsecured  debt  remained  due,  and  except  out  of  the  clear  profits  of  the  cur- 
rent half-year,  and  so  for  as  such  profits  should  be  sufficient  afier  payment  of  such  debt,  and,  upon  a 
cross-motion,  to  dischaige  the  undertaking: — Held,  that  the  Act  of  Parliament  authorising  tiie  com- 
mutation did  not  take  the  case  out  of  the  undertaking;  and  that,  therefore,  the  undertaking  was 
binding  until  the  hearing  of  the  cause,  or  the  further  order  of  the  Court. 

That  the  undertaking  was  not  an  agreement  which  bound  the  Defendants  to  do  nothing  in  the 
matter,  the  subject  of  the  injunction,  except  under  the  order  of  the  Court,  or  unless  the  Court  should 
be  of  opinion  that  what  they  proposed  to  do  was  proper  to  be  done;  but  was  in  the  nature  of  an  in- 
junction obtained  without  argument,  and  which  the  Defendants  might  apply  to  discharge. 

That,  upon  the  construction  of  the  resolution,  the  holders  of  half  shares  were  entitled  to  the  gua- 
ranteed SI.  per  cent  out  of  any  funds  of  the  Company  which  could  be  hiwfully  so  applied,  and  there- 
fore out  of  future  profits,  before  any  dividend  could  be  payable  upon  the  whole  shares. 

That,  independently  of  the  construction  of  the  resolution,  the  Act  of  Parliament  having  authorised 
a  commutation  of  the  guarantee,  and  the  commutation  having  received  the  consent  required  by  the 
Act,  the  Company  might  lawfully  carry  it  into  efiect 

That  the  principles  which  apply  to  partnerships  composed  of  a  limited  number  of  persons,  apply 
to  such  Companies;  and  that  the  majority  of  the  partners  in  a  partnership  of  a  limited  number,  con- 
stituted with  similar  provisions  as  to  profits,  could  overrule  the  minority,  upon  the  question,  whether 
profits  should  be  divided  while  debts  of  the  partnership  were  unprovided  for. 

That  the  manner  in  which  profits  were  to  be  ascertained  and  divided  was  a  question  of  internal 
management,  and  within  the  power  of  the  Company  to  direct. 


314  CASES  IN  CHANCEBT. 

1851.  The  motion  was  heard  before  the  Vice-Chancellor  in 

^^„y„^     the  long  vacation. 

V. 

^".^7"        Mr.  Stevens  was  of  counsel  for  the  Plaintiff,  and  Mr.  G. 
Railway  Ca  HoU  for  the  Defendants. 
Judgment 

Vicb-Chaitcbllob  : — 

There  are  two  classes  of  shares  in  this  Company:  the 
original  shares  and  the  half  shares.  The  original  shares 
are  SOI  shares,  and  represent  the  original  capital  of  the 
Company,  which,  for  the  purposes  of  the  present  motion, 
may  be  taken  to  have  been  the  sum  of  1,000,0002.  It 
was  in  fact  1,100,000!.;  but  in  consequence  of  a  resolu- 
tion passed  immediately  after  the  constitution  of  the 
Company,  2000  of  the  shares  were  never  issued.  The 
half  shares  of  251.  represent  the  sum  of  500,0002.  increas- 
ed capital  of  the  Company,  authorised  to  be  raised  under 
one  of  their  Acts.  The  half  shares  were  created  on  the 
15th  of  March,  1847,  and  have  a  guarantee  or  privilege 
attached  to  them, — ^the  resolution  of  the  directors  by 
which  they  were  created  being  in  the  following  terms : — 
''That  62.  per  cent,  per  annum  be  guaranteed  until  the 
16th  of  March,  1857,  upon  all  calls  duly  paid,  and  upon 
all  sums  received  in  contemplation  of  calls  by  author- 
ity of  the  Board  of  Directors,  in  respect  of  such  half 
shares;  and  that  the  said  guarantee  shall  not  exclude  the 
shareholders  from  participation  in  any  higher  rate  of  di- 
vidend for  the  time  being  payable  on  the  whole  shares." 
It  appears  that  no  dividend  or  interest  has  been  paid,  ei- 
ther on  the  half  shares  or  on  the  original  shares,  since  the 
year  1848;  and  in  the  year  1850  the  Company,  in  addi- 
tion to  a  mortgage  and  bond  debt^  to  the  amount  of 
478,1662.,  created  under  the  powers  of  its  Acts,  had  in- 
curred a  floating  and  unsecured  debt  to  the  amount  of 
97,0002.,  or  thereabouts.  In  this  state  of  circumstances, 
a  bill  was  introduced  into  Parliament  in  the  session  of 


CASES  IN  CHANCEEY.  S15 

1850  for  enabling  the  Company  to  raise,  by  the  creation        lasi. 
of  new  shares,  a  further  capital  to  be  applied  in  liquida-      g^JI^^ 
tion  of  the  mortgage  and  bond  debt,  and  of  the  floating  «• 

and  unsecured  debt,  and,  as  to  50,000Z.,  for  general  pur-        Dxvon 
poses;  and  by  this  bill  it  was  proposed,  that  the  future   ***^^^ 
income  of  the  Company  should  be  applied,  first,  in  pay-     /«*"««<. 
ment  of  the  interest  of  the  debts,  and  of  the  shares  to  be 
created  for  the  liquidation  of  them;  and  then  in  payment 
not  only  of  the  preferential  dividend  guaranteed  upon  the 
half  shares,  but  of  the  arrears,  and  any  future  deficiency 
of  such  preferential  dividend,  without  reference  to  the 
period  or  half  year  when  such  deficiency  occurred. 

The  Plaintiff  is  a  very  large  holder  of  original  shares  in 
the  Company;  and  upon  the  above  application  to  Par- 
liament being  made,  he  filed  his  bill  in  this  Court,  by 
which,  as  first  amended,  after  alleging,  amongst  other 
things,  that  the  effect  of  the  resolutions  by  which  the  half 
shares  were  created  was,  that  the  clear  and  divisible  pro- 
fits of  each  current  half  year  were  to  be  the  only  fund  for 
the  payment  of  the  preferential  dividend;  and  that  the 
profits  of  one  half  year  were  not  to  be  liable  or  applicable 
to  make  good  the  deficiency  of  such  preferential  dividend 
in  any  previous  half  year;  that  the  holders  of  the  half 
shares  were  not  entitled  to  the  preferential  dividend  out 
of  any  profits  derived  from  increased  capital;  and  that 
the  directors  had  in  hand  profits  of  the  past  year  which 
ought  to  be  applied,  first,  in  payment  of  the  floating  and 
unsecured  debt,  and  then  in  payment  of  a  dividend  upon 
the  shares  in  the  Company,  during  the  period  in  which 
such  profits  were  earned;  but  that  the  directors  intended 
to  apply  the  same  in  payment  of  the  arrears  of  the  prefer- 
ential dividend;  and  that  such  payment  would  be  illegal: 
he  prayed  an  injunction  to  restrain  the  Company  and  its 
directors  from  paying  any  interest  or  dividends  on  the 
half  shares,  in  preference  to  dividends  or  interest  on  the 
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original  shares,  out  of  any  profits  derived  from  any  other 
capital  than  that  which,  at  the  date  of  the  resolutions 
creating  the  half  shares,  had  been  or  could  be  raised  un- 
der the  provisions  of  the  Company's  Acts;  and  from  pay- 
ing anj  preferential  interest  or  dividends  on  the  half 
shares  while  any  of  the  floating  or  unsecured  debt  was 
unpaid,  except  out  of  the  clear  and  divisible  profits  of  the 
current  half  year  properly  applicable  to  the  payment  of  a 
dividend,  and  so  far  as  such  profits  migh^  be  sufficient 
for  the  purpose. 


The  Defendants  having  put  in  their  answer  to  the  ori- 
ginal bill,  and  thereby  stated  their  intention  to  apply  the 
dear  profits  in  hand  in  paying  to  the  holders  of  the  half 
shares  the  preferential  dividend  upon  such  shares  for  the 
half  years  which  had  elapsed  since  the  shares  were  created, 
the  Plaintiff,  on  filing  the  amended  bill,  gave  notice  of  a 
motion  for  the  injunction  prayed  by  it.  The  motion 
came  on  upon  the  3Ist  of  July,  1850,  and  was  ordered  to 
stand  over  till  Michaelmas  Term, — ^the  Defendants  under- 
taking not  to  declare  or  pay  any  dividend  in  the  mean- 
time,— and  the  motion,  having  again  come  on  in  Michael* 
mas  Term,  was  again  ordered  to  stand  over  till  Hilary 
Term,  upon  an  undertaking  by  the  Defendants  in  the 
terms  of  the  notice  of  motion. 


The  Defendants  then  put  in  answers  to  the  amended 
bill;  by  which  they  stated,- that  until  the  arrangement 
after  mentioned  was  taken  into  consideration,  they  had 
considered  that  the  profits  which  they  had  in  hand  were 
applicable  to  the  preferential  dividend,  including  the  ar- 
rears; and  that  the  capital  debt  ought  to  be  provided  for 
by  the  creation  of  new  shares,  or  otherwise,  as  Parliament 
might  sanction;  but  they  never  intended  to  apply  them 
in  payment  of  interest  or  dividends,  until  such  time  as 
the  capital  debt  was  so  provided  for;  and  that,  in  fitct. 
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nearly  all  the  profits  which  they  had  in  hand  had  been        i85i. 
applied  towards  payment  of  capital  debt;  such  applica-      ^    -    " 
tion  having  been  considered  as  a  temporary  loan,  to  be  re-  v. 

paid  as  soon  as,  under  the  authority  of  Parliament,  monies  dbvon 
for  that  purpose  should  have  been  provided. — They  then  ^-^^^^^  ^* 
referred  to  a  report  of  the  directors  recommending  the  Jvdfrment, 
arrangement  with  the  holders  of  half  shares,  which  has 
since  been  adopted  under  the  provisions  of  the  Act  of 
Parliament  obtained  in  the  last  session;  and  to  a  reso- 
lution of  the  shareholders  approving  the  report,  and  au- 
thorising the  directors  to  apply  to  Parliament  for  powers 
to  give  effect  to  the  recommendation;  and  they  stated, 
that  it  was  not  intended  to  apply  any  profits  to  the  pay- 
ment of  interest  or  dividends,  so  long  as  any  capital  debt 
remained  unpaid,  unless  Parliament  should  have  given 
the  Company  such  powers  as  would  justify  such  applica- 
tion; and  in  one  of  the  answers  there  was  a  passage,  to 
the  effect,  that  it  was  not  intended  to  apply  any  profits 
to  the  payment  of  the  preferential  dividend,  till  the  capital 
debt  had  been  fully  paid  off. 

The  motion  again  came  on,  after  the  filing  of  these 
answers;  and  on  the  24th  of  February,  1851,  an  order  was 
made  upon  it,  by  which,  the  defendants  undertaking  that 
the  order  should  be  without  prejudice  to  any  question  be- 
tween the  parties,  and  also  undertaking  to  do  nothing, 
unless  under  the  authority  of  Parliament,  contrary  to  the 
notice  of  motion,  until  the  hearing  of  the  cause  or  until 
further  order,  it  was  ordered,  that  the  Plaintiff  should 
be  at  liberty  to  amend  his  bill. 

In  pursuance  of  the  liberty  given  by  this  order,  the 
Plaintiff  re-amended  the  bill,  and  thereby  prayed  the  in- 
junction against  the  payment  of  the  preferential  dividend, 
only  whilst  the  floating  or  unsecured  debt  should  remain 
due  and  unpaid  or  unprovided  for. 

VOL.  IX.  T  H.  w. 
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The  Defendants  by  their  answer  to  the  re-amended  bill 
stated,  that  the  unsecured  debt  amounted  to  upwards  of 
100,0002.,  and  that  the  assets  available  for  payment  of  it 
were  under  20,000?.;  that  it  could  only  be  paid  off  by 
the  creation  of  new  capital  by  the  authority  of  Parlia- 
ment, or  by  applying  the  profits,  after  keeping  down  the 
interest  on  the  mortgage  and  bond  debt,  to  that  purpose; 
and  that  they  intended  to  apply  such  profits  accordingly, 
unless  and  until  some  other  provision  should  be  made  by 
Parliament  for  such  purpose;  and  they  also  stated,  that  the 
balance  of  profit  remaining  in  hand,  aft;er  payment  of  the 
interest  of  the  mortgage  and  bond  debt,  was  7891 19s.  7d.; 
which  was  meant  to  be  applied  in  payment  of  the  un- 
secured debt,  subject  to  any  provision  Parliament  might 
make  for  the  payment;  and  further,  that  the  balance  of 
profit  on  the  next  account  would  be  applied  as  Parliament 
minrht  sanction,  and,  in  default  of  such  parliamentary  sanc- 
tion, in  liquidation  of  the  unsecured  debt  of  the  Company. 


At  this  point,  the  proceedings  in  the  original  suit  ter- 
minated; but  the  Bill,  which  was  introduced  into  Parlia- 
ment in  the  session  of  1850,  having  been  rejected,  the 
Defendants,  in  the  last  session  of  Parliament,  applied  for 
and  obtained  an  Act  (a),  by  which,  after  providing  for  the 
creation  of  shares  or  stock  in  place  of  a  like  amount  of  the 
mortgage  or  bond  debt,  it  was  enacted  (sect.  7),  that,  subject 
to  the  rights  of  the  holders  of  the  shares  or  stock  created 
in  place  of  the  mortgage  and  bond  debt,  it  should  be  law- 
ful for  the  Company  to  commute  the  guarantee  and  privi- 
lege attached  to  the  half  shares  into  any  other  guarantee  or 
privilege,  whether  perpetual  or  terminable,  which  might  be 
agreed  upon  in  manner  after  mentioned,  as  an  equivalent 
for  the  existing  guarantee  and  privilege;  and  to  attach 
such  new  or  altered  guarantee  and  privilege  to  the  half 
shares  or  to  any  stock  into  which  the  same  might  be  con- 


(a)  Stat.  14  &  15  Vict  cliii.  (Local  and  Personal).  (3rd  July,  1851). 
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verted;  but  it  was  (by  section  8)  enacted,  that  no  commu-        1851. 
tation  of  half  shares  should  be  made  under  the  powers  of      *«    - 
the  Act,  until  a  scheme,  setting  forth  the  particulars  there-  «• 

of,  and  especially  the  fixed  or  rateable  dividends  proposed  dbvon 
to  be  attached  to  the  half  shares  or  to  the  stock  into  which  ^^^J^  ^ 
they  might  be  converted,  in  substitution  for  the  6L  per  Judgment 
cent  guaranteed,  and  the  privileges,  if  any,  to  be  secured 
to  the  holders  thereof,  should  have  been  sent  to  each  share- 
holder; nor  without  the  concurring  votes  of  the  holders  of 
at  least  four-fifths  of  the  whole  shares,  and  of  the  holders 
of  at  least  four-fifths  of  the  half  shares,  represented  at  a 
meeting  to  be  convened  by  the  directors,  for  the  purpose 
of  taking  the  scheme  into  consideration ;  with  a  proviso 
that  such  consent,  if  given,  should  be  binding  and  conclu- 
sive on  all  the  shareholders  in  the  Company;  and,  after 
providing  for  the  cancellation  of  the  2000  unissued  shares 
in  the  original  capital,  and  of  certain  other  shares  which  had 
been  surrendered  and  forfeited,  it  was  (by  sect.  12)  enact- 
ed, that,  subject  to  the  provisions  of  the  Act,  the  Company 
might  create  and  issue  shares  in  the  stead  and  to  the  nomi- 
nal amount  of  the  cancelled  shares;  and  that  the  monies 
raised  thereby  should  be  applicable  to  the  general  purpo- 
ses of  the  undertaking  authorised  by  the  Company's  Acts; 
with  a  proviso  that  the  existing  debts  of  the  Company, 
other  than  the  mortgage  and  bond  debt,  should  be  paid 
thereout  The  Act  contained  further  provisions  as  to  the 
shares  to  be  thus  created, — that  the  Company  should  not, 
by  the  creation  of  them,  increase  the  capital  of  l,600,000t, 
which  they  were  authorised  to  raise — that  201  per  cent, 
should  be  the  greatest  amount  of  any  one  call — ^and  two 
months  at  least  the  interval  between  successive  calls — and 
that  the  aggregate  amount  of  calls  on  any  share  in  any 
year  should  not  exceed  four-fifths  of  the  nominal  amount 
of  the  share;  that  the  shares  should  not  be  created  with- 
out the  consent  of  at  least  four-fifths  of  the  votes  of  the 
shareholders  present  at  a  meeting  of  the  Company  to  be 
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specially  convened  for  the  purposes  of  determining  as  to 
such  creation ;  with  a  proviso,  that  the  consent,  if  given, 
should  be  binding  on  all  the  shareholders;  that  the  holders 
of  the  shares  should  be  entitled  in  respect  thereof  to  a 
certain  number  of  votes,  but  should  not  in  respect  thereof 
have  any  vote  as  to  the  commutation  or  conversion  of  the 
half  shares ;  and  that,  subject  to  the  provisions  of  the  Act, 
the  Company  might  issue  the  shares  at  such  times  and  of 
such  amounts,  and  in  such  classes,  and  bearing  such  inter- 
est or  dividend,  preferential  or  otherwise,  and  with  such 
privileges,  and  on  such  terms  and  conditions,  and  generally 
in  such  manner,  as  the  Company,  with  the  consent  of  four- 
fifths  of  the  votes  of  the  shareholders  present  at  a  general 
meeting,  to  be  specially  convened  for  the  purpose,  should 
detennine. 


In  pursuance  of  the  provisions  of  this  Act,  the  directors 
of  the  Company  prepared  and  issued  a  scheme  for  the  com- 
mutation of  the  half  shares,  by  which  scheme  it  was  pro- 
posed that  the  existing  guarantee  or  privilege  attached  to 
those  shares  should  be  commuted  as  follows: — ^that  each 
half  share  should  bear  a  fixed  dividend  in  perpetuity,  at 
the  rate  of  10a  9d.  per  annum,  payable  half-yearly,  in  pri- 
ority to  all  other  dividends,  except  on  shares  or  stock  cre- 
ated in  substitution  for  the  mortgage  or  bond  debt.  That 
the  substituted  guarantee  and  privilege  should  take  effect 
from  the  15th  of  September,  1850.  That  the  first  payment 
in  respect  thereof  should  be  a  dividend  at  the  rate  afore- 
said, for  the  half  year  ending  the  15th  of  March,  1851; 
and  thereafter  that  the  fixed  dividend  should  be  paid  half- 
yearly.  That  the  substituted  guarantee  and  privilege 
should  be  received  as  a  full  satisfaction  for  all  arrears 
and  future  payments  of  interest  originally  guaranteed  on 
the  half  shares,  and  in  satisfaction  of  all  further  claims 
thereon  to  the  15th  of  March,  1857;  but  that,  in  case  the 
surplus  net  revenue  should  permit  a  dividend  to  be  made 
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in  respect  of  the  50/.  shares,  exceeding  6/.  per  cent  per        1351, 

annum,  the  commutation  should  not  exclude  the  holders      t,    " 

of  the  half  shares  from  participating  in  the  surplus,  rate-  v. 

ably  with  the  holders  of  the  50/.  shares;  and  that,  after       dkvon 

the  15th  of  March,  1857,  the  holders  of  the  half  shares    ^"2!^  ^o. 

should,  in  addition  to  the  fixed  dividend  of  1  Os.  9 A  per  half    ^^tdgment, 

share,  be  entitled  to  the  same  rate  of  dividend  per  cent 

as  that  which  might  from  time  to  time  be  declared  in 

respect  of  the  whole  shares.     This  scheme  appears  to  have 

been  founded  on  the  report  of  an  actuary,  that  the  10«.  9d. 

per  half  share  in  perpetuity  was  equal  in  value  to  the  6/. 

per  cent  originally  guaranteed  for  the  period  of  ten  years 

during  the  part  of  that  period  for  which  it  had  not  been 

paid. 

Notice  having  been  given  of  an  extraordinary  meeting, 
for  the  purpose  of  taking  this  scheme  into  consideration, 
the  Plaintiff  filed  a  supplemental  bill,  by  which,  after  al- 
leging that  the  Act  of  the  last  session  does  not  contain 
any  provision  authorising  the  profits  of  the  undertaking 
t^  be  divided  among  the  shareholders  by  way  of  dividend, 
so  long  as  any  of  the  capital  or  unsecured  debt  remains 
unpaid  or  unprovided  for;  and  that  the  pajrment  of  any 
dividend  out  of  profits  whilst  the  debt  is  unpaid,  will  be  a 
breach  of  duty  on  the  part  of  the  directors,  and  a  violation 
of  the  undertaking;  and  further  alleging,  that  it  is  un- 
certain whether  the  new  shares  will  be  issued,  and  if  issu- 
ed, whether  they  will  be  taken,  and  whether  the  calls  upon 
them  will  be  paid,  and  that  the  profits  ought  not  to  be 
divided  until  a  fund  shall  have  been  actually  obtained  for 
payment  of  the  unsecured  debt;  and  also  alleging,  that 
the  proposed  scheme  is  not  authorised  by  the  provisions 
of  the  Act;  and  that  it  is  beyond  the  authority  of  the 
directors  to  propose,  and  of  the  meeting  to  confirm : — he 
has  prayed  an  injunction  to  restrain  the  Company  and 
the  Directors  from  in  any  manner  acting  on,  or  giving 
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effect  to,  the  proposed  scheme  for  the  commutation  of  the 
privilege  or  guarantee  attached  to  the  half  shares,  and 
from  paying  or  declaring  any  commuted  or  other  dividend 
on  any  of  the  original  or  half  shares  in  the  Company, 
while  any  of  the  unsecured  or  floating  debt  remains  due 
and  unpaid,  and  except  out  of  the  clear  and  divisible  pro- 
fits of  the  current  half-year  for  the  time  being,  properly 
applicable  to  the  payment  of  a  dividend;  and  so  far  as 
such  profits,  after  payment  of  such  debts,  shall  be  suffi- 
cient for  that  purpose. 


The  Plaintiff  has  now  moved  upon  the  supplemental 
bill  for  the  injunction  prayed  by  it  The  motion  was,  in 
the  first  instance,  made  before  the  scheme  for  commuta- 
tion had  been  submitted  to  the  shareholders  according  to 
the  provisions  of  the  Act;  and  it  then  stood  over,  in 
order  that  the  scheme  might  be  laid  before  the  share- 
holders, and  to  afford  the  Plaintiff  the  opportunity  of  con- 
sidering its  effect,  it  having  been  suggested,  that  the  adop- 
tion of  the  scheme  would  enable  an  immediate  dividend 
to  be  made  on  the  original  as  well  as  on  the  half  shares. 
The  scheme  having  been  submitted  to  the  shareholders 
and  approved  by  them,  but  being  still  objected  to  by  the 
Plaintiff,  the  motion  was  again  brought  on  and  argued. 

Upon  the  argument  of  the  motion,  it  was  agreed,  that 
the  case  should  be  considered  as  if  a  counter-motion  on 
the  part  of  the  Defendants,  to  discharge  the  imdertaking 
of  the  24th  of  February,  1 851 ,  had  come  on  with  the  motion 
for  the  injunction. 


The  case,  therefore,  falls  to  be  considered  in  three  points 
of  view: — First,  whether  the  Act  of  last  session  contains 
any  such  authority  of  Parliament  as  will  take  the  case  out 
of  the  imdertaking.  Secondly,  whether,  if  the  case  be 
within  the  undertaking,  the  Defendants  are  entitled  to  be 
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relieyed  from  it     And,  thirdly,  whether,  if  the  undertak-        1^51. 
ing  be  put  out  of  the  case,  the  Plaintiff  is,  upon  the  merits, 
entitled  to  the  injunction.  v. 

Turn  South 
Dbvon 

As  to  the  first  point,  I  am  of  opinion,  that  the  Act  of  last  ^^^"-^  ^ 
session  does  not  contain  any  such  authority  as  will  take  the  Jydgment. 
case  out  of  the  undertaking.  The  undertaking  must  be 
construed  most  strongly  against  the  parties  by  whom  it 
was  given ;  and  I  think  that  authority,  by  positive  enact- 
ment or  by  necessary  conclusion  from  the  other  provisions 
of  the  Act,  was  required  to  take  the  case  out  of  its  reach ; 
and  that  it  is  not  sufficient  for  that  purpose  that  Parlia- 
ment has  not  prohibited  the  payment  of  the  dividend,  or 
may  have  contemplated  that  it  might  be  paid  consistently 
with  the  provisions  of  the  Act  It  was  argued,  that  Par- 
liament must  have  intended  the  dividend  to  be  paid,  be- 
cause it  has  appropriated  the  capital  to  be  raised  by  the 
new  shares,  which  is  payable  only  by  instalments,  to  the 
payment  of  the  floating  or  unsecured  debt,  and  has  made 
no  provision  for  recouping  the  profits,  if  applied  in  the 
payment  of  it;  and,  again,  because  the  new  shares  are 
postponed  to  the  half  shares;  and  if  the  dividends  are  not 
paid  upon  the  half  shares,  no  dividends  can  be  paid  upon 
the  new  shares.  But  these  arguments  lead  to  no  certain 
conclusions.  There  may  be  difficulties  in  carrying  out  the 
Act  which  may  not  have  been  foreseen;  but  I  cannot  im- 
pute to  Parliament  the  intention  to  authorise  by  the  Act 
the  payment  of  the  dividend  out  of  the  profits:  as  the 
effect  of  such  a  construction  would  be,  either  to  compel 
the  creditors  to  wait  for  payment  until  funds  sufficient  for 
the  purpose  were  raised  by  means  of  the  new  shares;  or,  if 
they  desired  more  immediate  payment,  to  drive  them  upon 
the  stock  and  assets  of  the  Company,  which  it  was  the 
manifest  object  of  the  Act  to  preserve. 

It  is  necessary,  therefore,  to  consider  the  case  upon  the 
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second  point,  whether  the  Defendants  are  entitled  to  be  re- 
lieved from  the  undertaking.     It  was  argued  on  the  part 
of  the  Plaintiff,  that  the  Defendants  could  not  be  so  enti- 
tled, unless  the  Court  was  of  opinion,  that  what  they  pro- 
posed to  do  was  proper  to  be  done;  but  I  do  not  think  this 
argument  can  be  maintained     It  is  true,  that  the  under- 
taking haying  been  entered  into  upon  the  motion  being 
finally  disposed  of,  and  being  contained  in  an  order  which 
could  only  be  made  by  arrangement  between  the  parties, 
may  well  be  considered  as  an  agreement  on  the  part  of  the 
Defendants ;  but  it  is  an  agreement  only  to  do  nothing  con- 
trary to  the  then  pending  notice  of  motion,  unless  under 
the  authority  of  Parliament,  until  the  hearing  of  the  cause 
or  until  the  further  order  of  the  Court,  terms  which  do  not 
appear  to  me  to  import,  that  nothing  contrary  to  the  no- 
tice of  motion  was  to  be  done,  except  under  the  order  of 
the  Court.     Had  this  been  the  intention  of  the  parties, 
the  order  would,  I  think,  have  been  differently  expressed; 
the  more  so,  as  express  reference  is  made  to  the  authority 
of  Parliament.   I  see  nothing,  therefore,  which  could  have 
precluded  the  Defendants  from  asking  the  opinion  of  the 
Court  upon  the  question,  whether  they  ought  any  longer 
to  be  bound  by  the  undertaking,  even  if  the  circumstances 
of  the  case  had  remained  wholly  unaltered;  but  I  think 
that,  at  all  events,  there  is  enough  of  alteration  in  the  cir- 
cumstances of  the  case,  to  warrant  the  defendants  in  call- 
ing for  the  judgment  of  the  Court  upon  that  question,  for 
the  profits  in  hand  are  now  of  much  greater  amount  than 
they  were  at  the  period  when  the  undertaking  was  given ; 
and  the  power  which  has  been  given  by  Parliament  to 
commute  the  preferential  dividend,  has  afforded  the  Com- 
pany better  prospects  than  they  then  had  of  raising  money 
for  the  payment  of  the  unsecured  or  floating  debt.     In  my 
opinion,  therefore,  the  Defendants  have  the  right  to  move 
to  discharge  the  undertaking,  and  the  case  must  be  consi- 
dered exactly  as  it  would  have  stood  if  an  injunction  in 
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the  terms  of  the  undertaking  had  been  granted  as  of  course,        1851. 
and  without  the  matter  having  been  mentioned  to  the 
Court,  and  the  Defendants  had  moved  to  dissolve,  and  the 
Plaintiff  to  extend  the  injunction. 

I  proceed,  therefore,  to  consider  the  question  upon  the     judfrmeiu, 
third  point — ^whether,  upon  the  merits  of  the  case,  the 
Plaintiff  is  entitled  to  the  injunction. 

The  case  on  his  part  appears  to  rest  on  three  grounds: 
first,  that  the  holders  of  half  shares  are  not  entitled  to  pro- 
fits derived  from  increased  capital;  secondly,  that  the 
holders  of  half  shares  are  only  entitled  to  dividends  out 
of  current  profits,  and  are  not  entitled  to  arrears  of  divi- 
dends out  of  the  profits  of  subsequent  years;  and  thirdly, 
that  the  earnings  of  the  line  cannot  lawfully  be  applied  to 
the  payment  of  dividend,  while  the  floating  or  unsecured 
debt  remains  unpaid  and  unprovided  for. 

As  to  the  first  point,  it  is  unnecessary  to  say  more  than 
that  the  profits  now  in  question  are  not  derived  from  any 
increased  capital;  and  as  to  the  second  point,  I  think,  that 
as  between  the  holders  of  half  shares  and  of  the  whole 
shares,  the  holders  of  the  half  shares  were  upon  the  con- 
struction of  the  resolution,  by  which  those  shares  were 
created,  well  entitled  to  the  61  per  cent  guaranteed  out 
of  any  funds  of  the  Company,  which  could  be  lawfully  ap- 
plied to  the  payment  of  it,  and,  therefore,  out  of  future 
profits,  before  any  dividend  could  be  payable  upon  the 
whole  shares.  This  appears  to  me  to  be  the  plain  import 
of  the  resolution ;  and  the  Court  would  not,  I  think,  be 
justified  in  putting  a  strained  construction  upon  it,  on  be- 
half of  the  holders  of  the  whole  shares,  at  whose  instance 
and  for  whose  benefit  the  half  shares  were  created.  If 
this  part  of  the  case  had  depended  upon  the  construction 
of  the  resolution,  there  would  not,  in  my  opinion,  have 
been  sufficient  doubt  upon  it  to  have  justified  the  Court  in 
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1851.  interfering  by  injunction ;  but,  I  think  that,  independently 

^^!]^J^  of  the  question  of  construction,  the  Act  of  last  session 

^  haying  authorised  the  commutation  of  the  guarantee,  and 

Devon  the  commutation  having  been  made  with  the  consent  re- 

J!^     '  quired  by  the  Act,  the  point  must  be  considered  to  be  at 

Judgment.  ^est 

The  remaining  point  to  be  considered  is  the  payment  of 
the  dividend  whilst  the  floating  or  unsecured  debt  is  un- 
paid, and,  except  by  the  power  to  create  new  shares,  is  un- 
provided for;  and  I  am  of  opinion,  that  the  Court  ought 
not,  upon  this  ground,  to  interfere  by  injunction.  I  think 
that  the  clause  relating  to  dividends,  which  is  contained  in 
the  Company's  first  Act  (a),  and  which  was  referred  to  in 
this  branch  of  the  argument,  is  to  be  considered  as  directory. 
It  does  not  point  out  the  manner  in  which  the  profits  are 
to  be  ascertained,  or  in  what  manner  the  scheme  by  which 
they  are  to  be  shewn  is  to  be  prepared.  If  such  a  clause 
was  inserted  in  a  deed  of  partnership,  between  a  limited 
number  of  individuals,  who  had  agreed  to  bring  in  capital 
by  instalments,  I  think  the  majority  of  the  partners  could 
overrule  the  minority  upon  the  question,  whether  profits 
should  be  divided  while  the  debts  of  the  partnership  were 
unprovided  for;  and  the  principles  which  apply  to  part- 
nerships limited  in  number,  apply  also  to  these  great  Com- 
panies.    I  think  also,  that  the  question  upon  this  third 


(a)  Stat  7  &  8  Vict  c.  Irviii.  parposes  of  dividentl,  among  the 

(Loc.&Pen.)s.l28:  '"That  pre-  shareholdera,   aocording  to  the 

viously  to  every  ordinary  meet-  shares  held  by  them  respectively, 

ing  the  directors  shall  cause  a  the  amount  paid  thereon,  and 

scheme  to  be  prepared,  shewing  the  periods    during  which  the 

the  profits,  ifany,  of  the  Company  same  may  have  been  paid,  and 

for  the  period  current  since  the  shall  exhibit    such    scheme   at 

immediately  preceding  ordinary  such  ordinary  meeting;  and  at 

meeting,  and  apportioning  the  such  meeting    a  dividend  may 

same,  or  so  much  thereof  as  they  be  declared  according  to   such 

may  consider  applicable  to  tlie  scheme." 
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point  is  one  of  internal  management,  with  which  the  Court 
cannot  interfere;  and  that  the  case  of  Browne  y.  The  Mon- 
mouthahire  Railway  and  Canal  Company  (a)  goes  far  to  «. 

govern  the  present  Bxvon 

Railway  Co. 

It  was  attempted  in  the  first  instance  to  support  the     judgmmt. 
Plaintiff's  case  upon  the  ground  that  the  proposed  scheme 
for  commutation  was  ultra  vires ;  hut  on  my  intimating  an 
opinion  unfavourable  to  that  view,  the  point  was  not  fur- 
ther pressed,  and  I  think  no  weight  is  due  to  it. 

The  PlaintijBP  also,  in  the  argument,  relied  much  upon 
the  statements  of  the  answers  as  to  the  intention  of  the 
Defendants,  and  upon  the  state  of  the  Company's  affairs, 
and  the  alleged  invalidity  of  a  resolution  which  appears  to 
have  been  passed  for  the  creation  of  the  new  shares;  but, 
I  think  that  the  Defendants  have  not,  by  the  answers, 
precluded  themselves  from  disputing  the  right  to  the  in- 
junction; and  for  the  reasons  above  given,  I  do  not  think 
it  necessary  to  enter  upon  the  other  points. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the 
undertaking  ought  to  be  discharged,  and  the  injunction 
refused.  It  must  not,  however,  be  understood,  that  I  give 
any  authority  for  the  payment  of  the  dividend.  I  discharge 
the  undertaking,  upon  the  ground  that  the  Defendants  are 
entitled  to  the  opinion  of  the  Court,  whether  the  injunc- 
tion should  be  granted;  and  I  refuse  the  injunction,  upon 
the  ground  that  the  Plaintiff  has  not  made  out  a  sufficient 
case  for  the  interference  of  the  Court.  The  costs  of  the 
motion  must  be  costs  in  the  cause. 

(a)  13£eav.  32. 
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May  27th, 
29thU^oth.        ATTORNEY-GENERAL  t.  THE  BISHOP  OP 

•^"^^^^  WORCESTER 

Nov.  8M.         A 
If  a  scheme  for   j9lN  information,  at  the  relation  of  0.  Oriffiths  and  others, 

ofaG^^,^^     against  the  trustees  o{  Kidderminster  School,  and  against 

settled  by  a       ^j^^  heoA  master,  under  master,  and  a  retired  under  mas- 
decree,  does  not  '  '  ^ 
operate  bene-     ter  of  the  school.     It  prayed  a  declaration  that  the  whole 

charity,  and  income  of  the  charity  ought  to  be  applied  for  the  benefit  of 
Gener^consi-  *^®  schoolj  that  the  free  scholars  ought  not  to  be  required 
ders  that  the  ^0  make  any  payments  for  their  education ;  that,  in  the  ad- 
charity  would,  ministration  of  the  charity,  children  who,  or  whose  parents, 
whh'the  faand-  ^^  members  of  the  Church  of  Engla/nd,  ought  not  to  have  an 

ation,  usage, 
and  law,  be 

promoted  by  an  alteration  of  the  scheme,  it  is  competent  to  him  to  apply  to  the  Court  for  such  altera- 
tion; but  schemes  which  hare  been  settled  under  the  directions  of  the  Court  ought  not  to  be  dis- 
turbed upon  merely  speculative  yiews,  or  in  matters  of  discretion  or  regulation,  upon  which  Judges 
or  Attomeyfr<}eneral  may  differ  in  opinion,  or  except  upon  substantial  grounds  and  clear  evidence, 
not  only  that  the  scheme  does  not  operate  beneficially,  but  that  it  can,  by  the  alteration,  be  made  to 
do  so  consistently  with  the  object  of  the  foundation. 

A  scheme,  settled  by  decree,  which  might  be  altered  upon  information,  may  be  altered  upon  peti- 
tion under  Sir  S.  RomiUy'^B  Act,  (52  Geo.  3,  c.  101),  if  otherwise  a  proper  subject  for  such  a  petition. 

Although  it  has  been  held  that  a  decree  of  the  Court  of  Chancery  confirming  the  decree  of  the 
Commissioners  of  Charitable  Uses  is  not  examinable, — ^the  same  being  in  the  nature  of  a  bill  of  re« 
view, — and  there  cannot  be  a  bill  of  review  upon  a  bill  of  review;  such  an  objection  does  not  apply 
to  a  proceeding  brought  to  alter  the  regulations  of  a  charity  settled  by  the  decree  of  the  Commission- 
ers and  confirmed  in  Chancery,  in  a  case  where  no  bill  of  review  is  necessary. 

The  jurisdiction  of  the  Court  as  to  charities  under  Sir  Samuel  RonUtty^s  Act,  in  cases  arising  be- 
tween the  trustees  and  the  objects  of  the  trust,  may  be  exercised  according  to  the  discretion  of  the 
Court,  where  it  can  be  applied  with  justice  to  the  parties  and  benefit  to  the  charity.  And,  aemhie^  the 
Act  may  safely  be  resorted  to  in  cases  where  the  objects  of  the  charity  have  no  distinct  interests,  and 
where,  therefore,  the  Attorney-General  properly  represents  them  all,  and  in  cases  whore,  though 
there  may  be  distinct  interests,  no  substantial  question  of  principle  can  arise  between  the  several  ob- 
jects of  the  charity. 

Where  a  summary  jurisdiction  is  created  by  Parliament,  it  must  be  deemed  to  be  the  intention  of 
the  legislature  (in  the  absence  of  any  restriction)  that  the  proceedings  under  it,  when  resorted  to, 
shall  have  the  same  force  and  effect  as  the  proceedings  under  the  ordinary  jurisdiction  for  which  it 
is  substituted. 

There  is  no  general  rule  against  the  admission  of  boarders  in  grammar  schools;  but  the  number 
of  boarders  admitted  ought  not  to  be  such  as  in  any  manner  to  affect  the  admission  of  free  boys,  or 
the  means  of  educating  them  to  the  best  advantage,  according  to  the  provisions  of  the  scheme. 

Although' there  be  reason  to  suspect  that  a  school  was  in  connexion  with  the  Church  oi  England^ 
in  the  absence  of  any  positive  evidence  confining  the  benefit  of  the  charity  to  members  of  the  Church 
oi England^ — ^the  usage  having  been  to  admit  the  children  of  dissenters  to  the  benefits  of  the  school, 
—the  question  of  their  admissibility  must  be  governed  by  usage. 

The  Commissioners  appointed  under  the  stat.  1  &  2  Geo.  4^  c.  92,  and  the  Bishop,  having  found 
that  an  exchange  of  the  charity  lands  would  be  benpficial.  and  the  same  having  been  effected  accord- 
ing to  the  statute,  the  Court  has  no  power  to  reverse  their  decision ;  and  it  is  immaterial  that  the 
Bishop  was  himself  one  of  the  trustees  of  the  charity,  the  Bishop  having  no  personal  interest  in  the 
property. 
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advantage  or  priyilege  over  children  who,  or  whose  parents, 
are  not  members  of  the  Church  of  England;  and  that  all 
boys  who  can  read  and  write  are  proper  objects  of  the 
charity.  The  information  also  prayed  the  declaration  of 
the  Court,  whether  the  masters  of  the  school  ought,  or 
ought  not,  to  be  allowed  to  take  boarders;  and  it  prayed, 
that  several  orders  which  had  been  made  by  the  Court  in  re- 
lation to  the  school  might  be  discharged ;  and  that  it  might 
be  referred  to  the  Master  to  settle  a  proper  scheme  for  the 
general  regulation  and  management  of  the  charity,  having 
regard  to  such  declarations;  and  that  an  exchange  of  an 
estate  belonging  to  the  charity,  called  the  OreenhiU  estate, 
for  a  house  and  estate  called  Woodfield,  might  be  set  aside, 
or  that  the  Defendant,  William  Cockin,  (the  head  master) 
might  be  decreed  to  make  good  to  the  charity  the  damage 
occasioned  thereto  by  the  exchange. 


1851. 


8ua»mmiL 


The  earliest  notice  of  the  foundation  of  the  Kiddermin- 
der  School  is  contained  in  an  inquisition  taken  in  the  9th 
year  of  Charles  1,  by  virtue  of  a  commission  under  the 
great  seal,  according  to  the  statute  43  Eliz.  c.  4.  By  this 
inquisition  it  was  found,  that  various  parcels  of  land  had 
been  theretofore  conveyed  to  the  use  and  for  and  towards 
the  maintenance  of  schoolmasters  and  a  free  school,  for  the 
education  of  children  and  youth  in  Kidderminster  in  good 
literature  and  learning.  Upon  this  inquisition  the  Com- 
missioners made  a  decree,  whereby,  after  various  provisions 
relating  to  the  letting  and  the  mis-employment  of  the  rents 
of  the  land,  which  were  described  as  belonging  to  the  free 
school,  they  gave  directions  for  the  future  regulation  of  the 
school,  the  qualification  and  government  of  the  masters, 
and  the  application  of  the  income  of  the  charity  (a).   Some 


(a)  The  Commissioners  order- 
ed and  decreed  that  no  person  or 
persons  should  be  admitted,  elect- 
ed, chosen,  allowed,  or  approved 


0^  to  be  schoolmaster  or  school- 
masters of  the  free  school  in 
Kiddermifuter,  nor  have  any  be- 
nefit, profit)  wages,  or  stipend 
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exceptions  were  taken  to  this  decree,  and  were  referred  to 
the  Commissioners  for  their  consideration.    The  Commis- 


JSUUemint, 


belonging  to  the  said  school  or 
master  or  masters  of  the  same, 
but  such  person  and  persons  as 
should  wholly  and  altogether 
employ  him  and  themselves  as 
schoolmasters  of  the  said  school, 
and  not  employ  him  or  them- 
selves in  anymanner  of  other  pro- 
fession or  business  which  might 
or  should  hinder,  or  in  any  way 
let  or  take  away  the  continual 
attendance  and  diligence  of  such 
schoolmaster  or  schoolmasters 
upon  the  said  school  and  the 
scholars  therein ;  but  that  if  any 
such  schoolmaster  or  schoolmas- 
ters should  in  any  way,  or  at  any 
time,  neglect  the  said  school  and 
their  duty  therein,  then,  and  also 
upon  any  other  reasonable  cause, 
such  schoolmaster  or  schoolmas- 
ters should  be  removed  and  dis- 
charged frombeingfurtherschool- 
master  or  schoolmasters  of  the 
said  school,  and  be  deprived  of 
all  further  profit,  benefit,  wages, 
or  stipend belongingunto  the  said 
school  or  schoolmasters.  They 
further  ordered  and  decreed,  that 
all  the  rents  thenceforth  to  be- 
come due  for  the  premises  should 
be  employed  and  bestowed  in  the 
necessary  expenses  of  the  school; 
and  in  bu3ring  necessary  books 
for  the  schoolboys,  40«.  per  an- 
num, or  so  much  thereof  as  need 
should  require;  and  the  rest  upon 
the  schoolmasters  for  the  time 
being,  for  their  wages  and  stipend 
for  their  pains  and  diligence  in 
the  duties  of  their  several  places 
in  teaching  and  instructing  the 
youth  and  scholars  there  coming 


to  be  taught  and  instructed;  the 
payments  to  the  schoolmasters  to 
be  at  the  rate  of  two  parts  to  the 
high  schoolmaster,  and  one  part 
to  the  lower  schoolmaster.  They 
also  ordered  and  decreed  that  no 
person  or  persons  whatsoever 
should  from  thenceforth  be  no- 
minated, elected,  chosen,  appoint- 
ed, or  approved,  to  be  high  or  low 
schoolmaster  or  schoolmasters  of 
the  said  school,  but  by  the  high 
bailifiT  oi  Kidderminster  aforesaid 
for  the  time  being,  and  certain  of 
the  feoffees  of  the  premises  for 
the  time  being,  with  the  consent 
and  approbation  of  the  Bishop  of 
Worcester  for  the  time  being,  or 
of  his  chancellor  for  the  time  be- 
ing; and  that  such  person  or  per- 
sons so  to  be  nominated,  elected, 
chosen, placed,  and  approved tobe 
schoolmaster  of  the  same  school, 
should  be  of  good  and  laudable 
life,  gesture,  and  conversation, 
painful,  diligent,  and  industrious 
in  his  or  their  place  and  places  of 
schoolmaster  and  schoolmasters 
as  aforesaid,  and  should  continue 
no  longer  schoolmaster  or  school- 
masters of  the  same  school  than 
he  or  they  should  so  demean  and 
behave  themselves  as  aforesaid, 
in  painful  diligence  and  indus- 
trious manner  in  teaching  and  in- 
structing the  youth  and  scholars 
coming  to  the  said  school  to  be 
taught  and  instructed,  without 
using  or  exercising  or  following 
any  other  vocation,  profession,  or 
business.  The  decree  also  con- 
tained provisions  as  to  letting 
and  rents,  and  appointed  new 
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sioners  certified  in  favour  of  some  alterations  in  the  decree 
as  to  several  matters  affecting  the  tenants;  and  the  case 
having  then  come  before  the  Lord  Keeper  Coventry,  upon 
the  exceptions  and  the  certificate,  he,  on  the  1 2th  of  June, 
in  the  13th  of  Charles  the  1st,  made  a  decree,  by  which, 
according  to  the  powers  and  authority  in  that  behalf  given 
to  him  by  the  statute,  he  ordered  that  the  decree  of  the 
Commissioners,  and  all  the  matters  therein  contained, 
should  be  ratified  and  confirmed  by  the  decree  and  authori- 
ty of  this  Court,  according  to  the  alterations  in  the  said  cer- 
tificate. The  property  of  the  charity  was  from  time  to  time 
conveyed  to  new  trustees;  and  in  the  year  1825  a  scheme 
for  the  appointment  of  trustees  of  the  charity  was  settled 
under  an  order  of  the  Court.  The  Bishop  of  Worcester  and 
his  chancellor,  and  the  high  bailiff  of  Kidderminster,  were 
always  retained  as  trustees,  in  conformity  with  the  decree 
of  the  Commissioners;  and  no  alteration  in  the  trusts  de- 
clared by  the  decree  appeared  to  have  been  made,  or 
attempted  to  be  made,  down  to  the  year  1842. 


1851. 
Att.-Gkn. 

V. 

Bishop  of 
worcvstbr. 

StaUmenL 


By  an  order  of  the  Court,  dated  the  18th  of  April,  1842, 
and  made  upon  the  petition  of  the  then  trustees,  in  the 
matter  of  the  charity,  under  the  title  of  "  The  Matter  of 
the  Free  Grammar  School  of  Kidderminster,  in  the  County 
of  Worcester,"  it  was  referred  to  the  Master  to  approve  of 
a  scheme  for  the  future  regulation  and  government  of  the 
free  grammar  school,  regard  being  had  to  the  provisions  of 
the  Act,  3  &  4  Vict.  c.  77  (a);  and  the  Attomey-Greneral, 
by  his  counsel  or  solicitor,  was  to  be  at  liberty  to  attend 
the  Master  on  the  matter  referred  to  him. 

In  pursuance  of  this  order  the  Master  made  his  report. 


feoffees,  and  gave  direcidons  for 
the  continuance  of  the  trustees, 
and  providing  that  the  bishop  for 
the  time  being  and  his  chancel- 
lor, and  the  high  bailiff  of  Kid- 


derminster for  the  time  being, 
should  be  three  of  the  trustees, 
(a)  An  Act  for  improving  the 
Condition  and  extending  the  Be- 
nefits of  Grammar  Schools. 
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Att.-Gbn. 

r. 

Bishop  of 

worcbstbr. 

StaUment 


dated  the  19th  of  November,  1844,  by  which — after  certi- 
fying that  he  had  been  attended  by  the  solicitors  for  the 
petitioners  and  for  the  Attorney-General,  and  stating, 
that  it  appeared  by  an  affidavit  laid  before  him,  that  the 
yearly  income  of  the  charity  estates  was,  in  the  year  1825, 
491Z.  198.  Id,,  or  thereabouts;  and  that  the  then  present 
yearly  income  of  the  charity  amounted  to  607^.  5s.,  or 
thereabouts;  and  that  certain  leases  would  shortly  fall  in, 
when  it  was  probable  the  income  would  increase  con- 
siderably; that  the  school  was  then  divided  into  two  de- 
partments, the  upper  school  and  the  lower  school;  that 
the  number  of  free  scholars  attending  the  free  school  then 
amounted  in  the  upper  school  to  eight,  and  in  the  lower 
school  to  forty;  and  that  the  number  of  free  scholars  for 
many  years  past  had  not  exceeded  that  number;  but  that 
if  the  school  were  placed  under  improved  management  and 
regulations,  it  was  probable  the  number  of  scholars  would 
be  increased;  that  the  Rev.  Thomas  Morgan,  the  then 
head  master  of  the  free  grammar  school,  was  of  the  age  of 
eighty  years,  or  thereabouts,  and  was  willing  to  resign  his 
office,  on  having  a  retiring  pension,  under  the  provisions 
of  the  Grammar  School  Act — ^he  found  that  Mr.  WHUiam 
Fawkes,  the  late  under  master  of  the  school,  was  in  the 
seventieth  year  of  his  age,  and  had  resigned  his  office  upon 
an  understanding  that  he  should  be  allowed  a  retiring 
pension  of  lOOL  a  year  for  life,  under  the  provisions  of  the 
said  Act.  And  he  set  forth,  in  the  second  schedule  to  the 
report,  the  scheme  which  he  approved  for  the  future  regu- 
lation and  government  of  the  free  school  (a).    The  report 


(a)  Thematerial  provisions  of 
the  scheme  set  forth  in  the  Second 
Schedule  to  the  report  were  as 
follows : — ^Article  1  provided  for 
a  retiring  pension  of  160^.  Sryear 
to  the  Bev.  I7^omcu  Morgan,  the 
late  head  master  of  the  Free 
Grammar  School,  who,  in  the 


meantime,  had  retired;  and  for  a 
retiring  pension  of  100^.  aryear  to 
Mr.  Fawkes,  the  late  under  mas- 
ter. Article  2  provided  that  the 
Bishop  of  Worcester  for  the  time 
being  should  be  the  visitor  of  the 
Free  Grammar  School,  and  that 
the  Vicar  of  Kidderminster  for 
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was  confinned  by  an  order  of  the  13th  of  December,  1844, 
and  the  scheme  was  directed  to  be  carried  into  effect    This 


the  time  being  should  always  be 
one  of  the  trustees  of  the  school 
Articles  3  and  4  provided  for  the 
application  of  the  rents  of  the  es- 
tates: in  the  first  place,  inpayment 
of  repairs,  and  of  what  should  be 
necessary,  in  the  opinion  of  the 
trustees  or  the  majority  of  them, 
for  books,  not  only  for  the  ser- 
vice of  the  free  grammar  school, 
but  also  for  prizes  in  books  to  be 
given  at  the  yearly  examination, 
with  a  proviso  that  the  amount 
should  not  exceed  30^.  per  an- 
num; and  then,  in  payment  of  the 
retiring  pensions,  and  of  the  sala- 
ries of  the  head  and  under  mas- 
ters, and  of  the  clerk  and  collector, 
and  other  expenses  aftorprovided 
for;  and  directed  the  surplus  to 
be  invested  and  accumulated,  sub- 
ject  to  any  directions  to  be  given 
by  the  Court  upon  a  proper  ap- 
plication for  the  purpose.  Artide 
6  provided  that  the  trustees,  or 
the  majority  of  them,  should, 
with  all  convenient  speed,  upon 
any  vacancy,  nominate  for  the 
approbation  of  the  visitor  an  apt 
and  able  man  in  learning,  man- 
ners, and  discretion;  and  that^ 
upon  the  approbation  of  the  visi- 
tor, the  trustees  should  elect  him 
to  be  schoolmaster  of  the  said 
school;  and  that  they  and  the 
visitor  should  also  in  like  manner 
elect  and  choose  another  able 
and  discreet  person  to  be  under 
master  or  usherof  the  said  school, 
such  masters  to  be  always  re- 
spectively members  of  the  Church 
of  England^  and  the  head  master 
to  be  a  graduate  of  an  English 

VOL.  IX. 


University,  and  also  admitted 
into  Holy  Orders.  Article  7  pro- 
vided that  the  school  should  con- 
sist of  40  boys,  to  be  nominated 
by  the  trustees,  the  children  of 
the  inhabitants  of  the  borough 
or  foreign  of  Kiddermifuter, 
members  of  the  Church  of  Bng- 
land,  being  entitled  to  the  privi- 
lege of  being  named  or  chosen;  but 
that  if  at  any  time  the  number 
of  40  boys  should  not  be  made 
up  by  applications  and  nomina- 
tions from  the  borough  or  fo- 
reign o£  Kidderminster,  the  de- 
ficiency might  be  made  up  from 
children  of  persons  being  of  the 
Church  of  England,  not  residing 
within  the  borough  or  foreign. 
Article  8  provided  thatsuch  scho- 
lars, when  chosen,  should  be  con- 
sidered as  fr^e  boys,  and  instruct- 
ed in  Latin  and  Greek,  without 
charge  or  payment;  and  that  they 
should  further  be  instructed  in 
history,  geography,  mathematics, 
writing,  and  otherusual  branches 
of  education,  on  payment  of  1/. 
each  per  quarter, — ^the  payment 
to  be  made  to  the  head  master. 
Article  9  provided,  that  in  addi- 
tion to  the  40  boys  so  to  be  named 
and  educated,  there  should  be  ad- 
mitted into  the  school  such  other 
boys  as  the  trustees  should  from 
time  to  time  nominate,  sanction, 
and  direct,  being  children  of  in- 
habitants of  the  borough  or 
foreign  of  Kidderminster,  who 
should  receive  the  same  educa- 
tion in  all  respects  as  the  40  boys 
or  scholars,  such  additional  scho- 
lars to  pay  not  less  than  the  sum 
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order  was  made  upon  the  petition  of  the  then  trustees,  in 
the  matter  of  the  charity,  under  the  same  title  as  before; 
and  the  Attomey-General  appeared  upon  the  petition. 


of  21.  per  quarter  to  the  head 
master,  in  such  manner  as  the 
trustees  should  direct.  Article  10 
provided  that  the  head  master 
should,  as  and  when  required  by 
the  trustees,  and  subject  to  their 
consent  and  approval,  appoint  one 
or  more  assistant  or  assistants, 
other  than  the  under  master,  who 
should,  under  the  superintend- 
ence of  the  head  master,  instruct 
the  scholars  in  history,  geogra- 
phy, writing,  arithmetic,  mathe- 
matics, and  other  usual  branches 
of  education,  the  head  master  to 
pay  such  assistants  such  salaries 
as  the  trustees  should  deem  rea- 
sonable. Article  11  provided 
that  the  schoolmasters  should 
have  the  privilege  of  taking  such 
a  number  of  boarders  into  their 
houses  for  the  purpose  of  re- 
ceiving their  education  in  the 
said  school  as  the  trustees,  with 
the  approbation  of  the  visitor, 
should  permit  and  approve  o^ 
such  boarders  always  to  receive 
their  instruction  in  common  with 
the  free  boys,  such  boys  paying 
such  sum  as  the  trustees  should 
direct  and  approve,  but  no  other 
distinction  to  be  made  between 
the  boarders  and  free  boys  in 
school-hours,  or  as  to  the  privi- 
leges and  enjoyments  of  the  school, 
or  in  their  discipline  or  treatment 
in  any  respect  Article  12  fixed 
the  salaries  of  the  schoolmaster 
and  under  master  at  the  follow- 
ing minimum  rates :  the  school- 
master 300^.  a-ycar  'md  a  house, 


and  the  under  master  100?.  a-year 
and  a  house;  and  it  assigned 
houses  belonging  to  the  school 
property  to  the  shoolmaster  and 
under  master  respectively,  for 
their  respective  uses ;  and  after 
reciting  that  the  house  assigned 
to  the  schoolmaster  was  small 
and  insufficient  for  the  accommo- 
dation of  boarders,  it  provided 
that  it  should  be  competent  to 
the  trustees  at  anytime,  with  the 
approbation  of  the  visitor,  to  al- 
low the  master  to  reside  in  any 
other  house  within  the  precincts 
of  the  borough  of  Kidderminder; 
and  that  in  such  case  the  trustees 
might  let  the  master*8  house,  and 
permit  the  master  to  receive  the 
rents  thereof^  to  enable  him  the 
better  to  provide  for  himself  and 
his  boarders  a  larger  house.  Ar- 
ticle 13  laid  down  the  rules  and 
regulations  for  the  conduct  of  the 
school,  amongst  which  were  the 
following:  That  the  business  of 
the  day  in  the  school  should  com- 
mence and  end  with  the  pre- 
scribed forms  of  prayer,  to  be  ap- 
proved of  by  the  visitor  for  the 
tame  being;  and  that  such  a  por- 
tion of  Saturday  in  each  week  as 
might  seem  proper  to  the  master, 
should  be  devoted  to  the  instruc- 
tion of  the  respective  scholars  in 
the  principles  of  the  Christian 
religion,  and  the  doctrines  and 
rites  of  the  Church  of  England; 
that  all  the  scholars,  except  as 
thereinafter  mentioned^  should 
repa*./  to  the  parish  or  some  other 
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Upon  the  retirement  of  the  Rev.  T.  Morgan  from  the 
head  mastership  of  the  school,  pending  the  above  proceed- 
ings, and  on  the  2l8t  of  Febroaiy,  1843,  the  Rev.  W. 
Cockin  was  elected  to  be  head  master  in  his  place.  And  in 
some  circulars  which  appear  to  have  been  issued  for  the 
information  of  candidates,  with  reference  to  the  election,  it 
was  stated  that  the  master  would  be  allowed  to  take  any 
number  of  boarders  the  house  would  accommodate;  that  the 
school  was  open  to  the  parish  at  large;  that  there  was  no  pay- 
ment with  scholars;  and  that  the  course  of  education  was 
classical  and  mathematical.  The  number  of  free  pupils  in 
the  school  was  also  stated,  and  it  was  mentioned  that  there 
were  at  thai  time  no  boardera    Mr.  Fawkes,  the  under 


church  of  Kidderminster  twice 
every  Sunday,  and  on  such  of 
the  days  set  apart  for  public  wor- 
ship as  the  trustees  should  from 
time  to  time  direct;  and  that  the 
head  or  under  master  should 
attend  the  boys  at  church  on 
every  occasion;  with  a  proviso 
that  the  trustees  might  excuse 
by  a  note  in  writing  any  boy  or 
boys  from  such  attendance,  upon 
request  made  to  them  by  the  pa- 
rents of  any  such  boy  or  boys, 
and  that  such  persons  so  excus- 
ed should  not  be  compelled  to  at- 
tend church  morning  or  evening. 
That  no  boy  should  be  admitted 
into  the  school  who  was  less  than 
eighty  or  more  than  sixteen  years 
of  age.  That  there  should  be  a 
yearly  examination  by  an  exami- 
ner appointed  by  the  visitor,  who 
should  report  to  the  trustees,  and 
also  to  the  visitor,  the  state  of 
improvement  and  proficiency  of 
the  scholars,  and  the  general  state 
of  the  school,  and  also  recom- 
mend such  as  were  sufficiently 
advanced  to  be  drafted  into  the 
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upper  school;  and  that  in  case  the 
visitor  should  approve  of  the  re- 
commendation, the  same  should 
be  forthwith  adopted.  Article  15 
gave  power  to  the  trustees  to  ap- 
point a  clerk  and  a  collector,  with 
salaries.  And  article  21  was  as  fol- 
lows:— That  inasmuch  as  there 
had  been,  previous  to  that  time^ 
a  number  of  boys  and  scholars 
not  receiving  any  education  in 
Lalin  and  Greek,  who  had  been 
instructed  in  reading,  writing, 
and  arithmetic^  without  charge 
or  payment,  and  it  was  desirable 
that  they  should  not  be  deprived 
of  the  advantage  thus  afforded 
them,  the  trustees  should  have 
the  power  to  allow  them  to  con- 
tinue at  the  said  school  without 
any  payment,  except  the  mere 
payment  quarterly  for  stationery, 
untU  the  25th  of  March,  1845, 
when  the  said  school  was  to  cease; 
but  the  scholars  thereof  to  have 
the  privilege  of  becoming  scho- 
lars of  the  free  grammar  school, 
under  the  terms  of  the  scheme. 
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master  of  the  school,  having  also  retired  from  his  o£Sce,  as 
stated  in  the  report,  on  the  25th  of  March,  1844,  the  Rev. 
Edward  Brine  was  appointed  under  master  in  his  place. 

Soon  after  Mr.  Cochin  was  appointed  to  be  head  master 
of  the  school,  and  in  the  month  of  September,  1843,  he 
purchased  a  house  in  the  borough  of  Kiddemiinstery  called 
Woodfield  House,  with  about  nine  acres  of  land  attached 
to  it,  and  fitted  up  the  house  for  boarders.  It  appears  to 
have  been  made  capable  of  accommodating  about  fifty 
boarders;  and  under  the  12th  article  of  the  scheme,  Mr. 
Cochin  was  allowed  to  reside  in  this  house,  and  had  ever 
since  resided  in  it,  and  taken  boarders  there.  The  house 
and  lands  thus  purchased  by  Mr.  Cochin  were,  in  the  year 
1848,  exchanged  by  him  with  the  trustees  of  the  charity 
for  another  estate  in  the  parish  of  Kidderminster  belong- 
ing to  the  charity,  and  called  the  QreenkiU  estate,  contain- 
ing about  50  acres.  This  exchange  was  effected  under 
the  powers  of  the  Act,  1  &  2  Geo.  4,  c.  92  (a),  for  autho- 
rising the  exchange  of  charity  lands;  and  all  the  provisions 
of  the  Act  appeared  to  have  been  duly  observed,  including 
the  valuation  required  by  it.  The  exchange  was  completed 
by  a  deed,  dated  the  3rd  of  February,  1848,  by  which  the 
Woodfield  estate  was  conveyed  to  the  trustees  of  the  school, 
and  the  OreenhiU  estate  to  Mr.  Cochin,  And  Mr.  Cochin 
afterwards  sold  the  OreenhiU  estate. 

Although  Mr.  Cochin  was  thus  permitted  to  reside  in 
Woodfijdd  House,  it  appeared  that  the  school  continued 
down  to  this  time  to  be  carried  on,  as  it  had  before  been, 
in  an  old  building  adjoining  the  parish  church,  and  which 
was  not  included  in  any  of  the  deeds  by  which  the  charity 
property  was  conveyed.  In  this  state  of  circumstances  the 
Vicar  of  Kidderminster  came  to  an  agreement  with  his  co- 


(a)  An  act  to  authorise  the  exchange  of  UqcIb,  &e.,  subject  to  tmste 
for  charitable  purpoees,  for  other  lands,  Jbc. 
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trustees,  that  the  trustees  should  give  up  possession  of  the 
building  adjoining  the  parish  church,  upon  the  terms  of 
his  erecting  a  new  school-room  adjoining  Woodfidd  House, 
at  an  expense  of  not  less  than  12002L;  and  thereupon,  on 
the  7th  of  March,  1848,  Mr.  Cockin  and  the  vicar  presented 
a  petition  to  the  Court  in  the  matter  of  the  charity,  under 
the  same  title  as  before,  stating  the  exchange,  and  the 
agreements;  and  that  by  reason  thereof  it  was  desirable 
that  a  reduction  of  the  salary  of  the  head  master  should 
be  made;  and  that  for  that  purpose  an  altexution  of  the 
scheme  would  become  necessary;  and  praying  that  the 
agreement  between  the  vicar  and  the  trustees  might  be 
confirmed;  and  that  it  might  be  referred  to  the  Master  to 
examine  and  approve  of  a  new  scheme  for  the  future  regu- 
lation and  government  of  the  free  grammar  school,  regard 
being  had  to  the  provisions  of  the  Grammar  School  Act 
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By  an  order  made  upon  this  petition,  and  dated  the  10th 
of  March,  1848,  it  was  referred  to  the  Master  to  inquire 
whether  it  would  be  fit  and  proper,  and  for  the  benefit  of 
the  charity,  that  the  agreement  should  be  carried  into 
effect;  and  this  order  also  referred  it  to  the  Master  to 
approve  of  a  new  scheme,  in  the  terms  prayed  by  the  peti- 
tion. In  pursuance  of  this  order  the  Master  made  a  report, 
dated  the  4th  of  November,  1848,  by  which,  after  certify- 
ing that  he  had  been  attended  by  the  solicitors  for  the 
petitioners  and  for  the  Attorney-General,  he  approved  of 
the  agreement,  and  of  a  new  scheme  for  the  regulation  and 
government  of  the  school  The  scheme  approved  of  by 
this  report  was  in  substance  the  same  as  that  which  the 
Master  had  approved  by  his  former  report;  the  only  mate- 
rial variations  being,  that  the  head  master  was  to  have 
2402.  a-year,  and  Woodfidd  House  and  grounds,  instead  of 
his  salary  of  3002.  a-year;  that  the  under  master  was  to 
have,  in  addition  to  the  house  which  had  been  before  as- 
signed to  him,  the  house  which  by  the  former  scheme  had 
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1861.  been  assigned  to  the  head  master;  and  that  tlie  school  was 
to  be  carried  on  at  Woodfidd  House.  This  report  was  con- 
firmed by  an  order  of  the  Court,  dated  the  17th  of  No- 
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The  school  was  conductedupon  thefootingof  the  schemes, 
from  the  times  they  were  respectively  in  force.  It  had 
sunk  to  a  low  ebb  at  the  time  of  Mr.  Morgan's  retirement, 
there  being  then  only  seven  free  boys  in  the  upper  school, 
and  no  boarders.  Upon  the  appointment  of  Mr.  Cockin  to 
the  head  mastership  in  1843,  it  rose  considexubly;  and 
when  Mr.  Fawkes  retired  at  Lady  Day,  1844,  there  were 
sixty-three  free  boys  in  the  school,  of  whom  thirty  were  in 
the  upper  school,  where  Greek  and  Latin  were  taught,  and 
thirty-three  in  the  lower  school,  where  the  instruction  was 
in  English  only.  The  number  of  free  boys  appeared  to 
have  still  further  increased  in  the  year  1844;  during  part 
of  which  year  there  were  forty  boys  in  the  upper  school. 
After  the  year  1844  the  number  of  free  boys  gradually 
decreased;  and  at  the  time  of  the  filing  of  the  information 
(1849)  there  were  only  thirteen  free  boys  in  the  school.  The 
number  of  boarders  on  the  other  hand  had  gradually  in- 
creased; and  when  this  information  was  filed,  there  were 
thirty-nine  boarders  in  the  school. 


At  the  time  when  Mr.  Cockin  was  appointed  to  the  head 
mastership,  no  payment  was  required  from  the  free  boys 
for  their  education;  but  from  Michaelmas,  1843,  the  free 
boys  in  the  upper  school  were,  by  the  direction  of  the  trus- 
tees, required  to  make  a  quarterly  payment  to  the  head 
master  for  instruction  in  English  and  other  branches  of 
education,  Latin  and  Greek  only  being  taught  free  of  charge. 
It  was  admitted  by  the  information,  that,  before  Mr.  Cod:- 
ins  appointment,  small  payments,  varying  from  2a.  6(i  to 
5tf.  a  quarter,  had  sometimes  been  required  to  be  made  in 
respect  of  writing  and  arithmetic     Until  the  adoption  of 
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the  scheme  of  1844,  the  free  hojs  admitted  to  the  school 
were  not  limited  either  as  to  age  or  number,  but  all  boys  who 
could  read  were  admitted  into  the  school  No  distinction 
appeared  to  have  been  made  as  to  the  children  of  dissenters, 
of  whom  there  are  a  considexuble  number  amongst  the  in- 
habitants o{  Kidderminster, 
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Many  of  the  inhabitants  of  Kidderminster  being  dissa- 
tisfied with  the  scheme  of  1844,  a  public  meeting  of  the 
inhabitants  was  held  on  the  1st  of  December  1848,  at  which 
resolutions  were  passed,  condemning  that  scheme  in  the 
particulars  complained  of  by  the  information,  and  in  other 
respects;  and  it  was  resolved  to  petition  the  Lord  Chancel- 
lor, and  the  bishop  of  the  diocese,  as  visitor;  and  a  commit- 
tee was  appointed  to  watch  the  interests  of  the  school,  to 
take  proceedings  in  equity  or  otherwise,  and  to  dispose  of 
the  subscriptions  of  the  parishioners  to  defray  the  expenses 
thereof  A  memorial  was  accordingly  presented  to  the 
Bishop  of  Worcester,  as  visitor,  which  having  failed  of  ef- 
fect (a),  the  information  was  filed  in  February,  1849. 


(a)  The  evidence  proved  that 
the  meetmg  was  attended  by 
about  1600  persons.  The  prin- 
cipal grounds  of  complaint  al- 
leged by  the  memorial  were — ^the 
quarterly  payments  charged  by 
tlie  scheme  ux)on  the  free  boys, 
the  non-exercise  by  the  trustees 
of  their  power  to  limit  the  num- 
ber of  boarders,  and  the  non-dis- 
tribution of  the  30^.  Sryear  in 
books  and  prizes.  The  Bishop 
answered  this  memorial  on  the 
13th  of  January,  1849,  to  the  ef- 
fect, that,  the  quarterly  payments 
being  imposed  by  the  scheme,  the 
alleged  grievance  in  that  respect 
was  not  within  his  jurisdiction  as 
visitor  i  that  he  should  not  feel 


himself  justified  in  interfering  as 
visitor  with  the  discretionary 
power,  which  by  the  scheme  was 
reserved  to  the  trustees,  of  limit- 
ing the  number  of  boarders;  and 
that,  it  having  been  proved  before 
him  that  the  funds  of  the  school 
were  not  adequate  to  meet  the 
301.  per  annum,  the  only  direo- 
tion  he  could  give  respecting  it 
was,  that  it  should  be  applied  ac- 
cording to  the  scheme,  whenever 
there  was  a  sufficient  surplus,  af- 
ter payingthe  salaries  of  themas- 
ters  and  other  school  expenses. 
The  Bishop's  answer  to  the  me- 
morial went  on  to  state  that 
grammar  schools,  such  as  that  at 
KidderminsterjWCTe  not  intended 
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1851.  In  addition  to  the  above  facts  in  relation  to  the  school, 

the  information  allied,  that  the  rental  of  the  charity  esr 
tates  had  increased  since  the  report  in  1844,  to  795/.  per 
annum,  and  would,  from  the  falling  in  of  leases  and  other 
SUMiemenL  <^us6B,  be  hereafter  considerably  increased;  that,  at  the 
times  when  the  above  petitions  were  presented,  it  was 
known  by  the  parties  presenting  them,  that  many  of  the 
inhabitants  of  Kidderminster  would  not  approve  of  the 
schemes  set  forth  in  the  reports;  and  that  the  petitions 
were  presented  without  the  inhabitants  being  consulted, 
in  order,  if  possible,  to  prevent  questions  being  made  as  to 
the  propriety  of  the  schemes:  that  it  was  the  intention  of 
the  founders  of  the  school,  as  set  forth  in  the  inquisition 
and  decree,  and  was  required  by  the  decree,  that  the  school 
should  be  a  free  school,  and  that  the  benefits  thereof  should 
be  enjoyed  by  free  scholars  only;  and  that  it  was  contrary 
to  the  intentions  of  the  founders,  that  there  should  be  any 
boys  in  the  school  whose  parents  should  pay  towards  their 
education  therein;  and  that  no  payment  ought  to  be  made 
by  the  free  scholars  for  instruction  in  history,  geography, 
and  mathematics,  writing,  and  other  branches  of  education; 
but  that  all  such  branches  of  education  were  comprised  in 
and  formed  part  of  the  good  literature  and  learning  for  the 
instruction  of  boys  for  which  the  charity  was  founded,  or 
at  all  events  ought  now  to  be  included  in  the  gratuitous 
education,  which  was  an  essential  part  of  the  charity.  That 
the  provisions  contained  in  the  scheme  for  the  instruction 


for  the  general  education  of  the 
inhabitants  of  towns,  but  were 
ezduBively  instituted  for  the  pur- 
pose of  affordingopportunitiesfor 
a  good  classical  education  to  the 
sons  of  merchants,  tradesmen,  and 
others,  evincing  an  aptitude  for 
learning.  That  the  scheme  had 
conceded  this  privilege  to  the  in- 
habitants of  Kidderminster  on 


payment  of  \l,  per  quarter,  which 
was  a  trifling  charge  for  such  an 
education ;  and  that  it  was  not  for 
him  as  visitor  to  decide  whether  it 
would  have  been  more  advisable 
that  such  education  should  have 
been  afforded  to  the  inhabitants 
gratuitously,  as  the  point  was  set- 
tied  by  the  scheme. 
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of  the  boys  in  the  doctrines  and  rites  of  the  Church  of 
England^  and  for  the  attendance  of  the  boys  at  church,  and 
for  giving  a  preference  to  boys  being  children  of  members 
of  the  Church  of  Englwnd,  and  for  the  non-admission  of 
boys  under  eight  years  of  age,  and  the  payments  required 
by  the  schemes  to  be  made  by  the  scholars,  called  free  scho- 
lars, to  the  head  master,  had  prevented  and  would,  unless 
the  schemes  were  altered,  continue  to  prevent  many  deserv- 
ing and  proper  objects  of  the  charity  from  receiving  the  be- 
nefit thereof;  and  that  in  fact  some  boys,  who  had  applied 
for  admission  to  the  school,  had  been  rejected,  because  their 
parents  were  not  members  of  the  Church  of  England^  and 
other  boys  had,  in  consequence  of  the  payments  required, 
been  obliged  to  discontinue  receiving  the  benefit  of  the 
charity,  and  to  be  sent  to  other  schools  supported  by  sub- 
scription. The  information  alleged,  that  the  boarders  had 
been  allowed  to  compete  with  the  free  scholars  for  the 
prizes  which  were  annually  distributed,  in  conformity  with 
the  provisions  of  the  scheme;  and  that,  in  consequence  of 
the  greater  time  and  care  devoted  to  their  education,  they 
had  succeeded  in  gaining  nearly  all  the  prizes;  and  that,  in 
the  year  1848,  they  had  obtained  twenty-one  out  of  twen* 
ty-four  prizes.  That  the  success  of  the  boarders,  as  to  the 
prizes,  occasioned  ill  feeling  among  the  scholars,  and  was 
disliked  by  parents  who  had  sent,  or  might  be  willing  to 
send,  boys  to  the  school.  That  the  inhabitants  of  Kidder- 
minsteTy  being  nearly  all  persons  in  trade,  were  unable  to 
send  their  boys  to  the  school  as  boarders,  not  only  on  ac- 
count of  the  expense,  but  because  the  head  master  consi- 
dered a  tradesman's  son  objectionable  as  a  boarder;  and 
that  the  revenue  of  the  school  exceeded  7002.  a-year,  and 
was  sufficient  to  provide  good  and  efficient  masters  to  in- 
struct the  free  scholars,  in  conformity  with  the  decrees, 
without  resort  being  had  to  the  taking  of  boarders;  and 
that  the  ma^sters,  by  the  taking  of  boarders,  obtained  a 
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much  larger  income  than  was  necessaiy  for  the  masters  of 
the  school. 

The  allegations  of  the  information  as  to  the  exchange 
were,  that  it  was  made  with  a  view  to  Mr.  Coddn  taking 
a  larger  number  of  boarders,  and  providing  for  him  a  larger 
house  for  that  purpose;  and  that  it  was  improvident,  ex- 
cept on  the  assumption  that  it  was  in  furtherance  of  the 
intention  of  the  founders  of  the  charity,  or  that  it  was 
otherwise  justifiable  to  provide  for  the  headmaster,  out  of 
the  trust  property,  a  house  sufficiently  large  to  accommodate 
a  larger  number  of  boardera  That,  by  reason  of  the  ex- 
change, the  revenue  derived  from  the  charity  estate  would 
be  permanently  diminished,  or  at  least  rendered  more  pre- 
carious. That  the  charity  estate  given  in  exchange  was 
land  let  for  agricultural  purposes,  and  much  more  desira- 
ble property  for  the  charity  than  a  property  consisting  prin- 
cipally of  a  house ;  that  it  was  land,  which,  from  its  peculiar 
position,  was  likely  to  increase  considerably  in  value^  and 
which  it  was  known  would,  on  the  determination  of  the 
existing  leases,  produce  a  greatly  increased  rental  That 
the  exchange  never  would  have  been  made  had  not  Mr. 
Cockin  been  desirous  of  having  a  larger  house,  wherein  he 
might  take  a  large  number  of  boarders;  that  the  old  house 
of  the  head  master  was  sufficiently  large  for  him  and  his 
family,  and  was  then  occupied  by  a  lazge  family,  who  had 
two  boarders  living  with  them;  and  that  notices  had  been 
given  before  the  exchange  was  effected,  that  the  exchange, 
if  made,  would  be  set  aside. 

The  information  charged,  that  the  orders  of  April,  1842, 
and  March,  1 848,  ought  not,  under  the  circumstances,  and 
having  regard  to  the  decrees,  to  have  been  applied  for  upon 
petition,  and  ought  not  to  have  been  made ;  and  that  tliere 
was  no  jurisdiction  in  the  Court  to  make  such  orders  as 
the  orders  confirming  the  reports. 
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The  trustees,  by  their  answer,  stated  the  prraent  annual 
rental  of  the  charity  estates  to  be  5792.  I8s.  6(L]  and  that 
they  belieyed,  that  by  the  falling  in  of  leases  the  rental 
would  be  increased  in  1 851,  and  again  in  1 856.  That  they 
were  advised,  that  the  free  school,  according  to  its  founda- 
tion, was  not  a  school  for  the  teaching  of  writing  and  arith- 
metic, but  for  educating  scholars  in  the  learned  languages 
and  grammar  only;  that  it  appeared  from  orders  and  en* 
tries  in  ancient  minute  books  in  their  possession,  that  pay- 
ments or  quarterages  by  scholars  attending  the  free  school, 
had  always  been  accustomed  to  be  made;  but  that  such 
payments  or  quarterages  had  never  been  made  for  the  edu- 
cation the  boys  were  entitled  to  receive  at  the  free  school; 
that  neitherformerly,  nor  at  present,  was  any  payment  made 
by  a  free  scholar  for  the  teaching  of  Latin  and  Gh^ek,  but 
solely  and  exclusively  for  instruction  in  writing,  arithme- 
tic, and  English  literature.  They  said  they  believed,  that 
the  only  (a)  gratuitous  instruction  ever  given  in  the  said  fr^e 


(a)  The  answer  set  forth  the 
following  entry  in  an  andent 
Minute  Book  of  the  school,  par- 
porting  to  be  resolutions  agreed 
to  at  a  meeting  of  the  tnustees,  of 
the  2nd  of  October,  1766  :*-That 
the  usher  or  low  master  of  the 
school  should  be  well  qualified 
for  teaching  Latin  and  granmiar 
in  the  school,  according  to  the 
original  instdtution  thereof^  as 
also  writing  and  arithmetic  ther^ 
in,  in  an  accurate  and  competoit 
manner.  That  the  said  usher  or 
low  master  should  not  be  obliged 
to  teach  writingand  arithmetic  in 
the  said  free  school,  unless  the 
parent,  guardian,  or  friend  of  the 
child  or  children  there  sent  to  be 
taught  the  same  shall,  previous 
to  such  instruction  in  writing  and 
arithmetic,  engage  and  promise 
to  pay  to  such  master  for  such 
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learning,  as  the  orig^l  institu- 
tion was  only  for  teaching  Latin 
and  grammar  in  the  said  school, 
the  sum  of  6«.  per  quarter,  in- 
cluding pens  and  ink  for  the  said 
scholars.  And  also  another  entry 
in  the  same  book,  and  dated  the 
23rd  of  December,  1777,  as  fol- 
lows : — ^^  Entrance  money  of  6#., 
to  be  paid  to  the  under  master, 
and  tluit  he  has  a  right  to  receive 
the  same." 

The  answer  of  the  Master  also 
stated  an  entry  in  the  Minute 
Book,  under  the  date  of  the  Cth 
of  June,  1768,  limiting  the  num- 
ber of  boys  to  be  taught  by  the 
second  master  to  twenty;  and 
another  entry,  under  the  date  of 
the  23rd  of  December,  1773,  pre- 
scribing the  payment  of  an  en- 
trance fee  to  the  under  master 
of  5«. 
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1851.  Bchooly  consisted  of  instruction  in  Latin,  Greeks  and  gram- 
mar only;  and  they  denied,  to  the  best  of  their  belief,  that 
it  was  ever  the  practice  of  the  school  to  give  to  the  scho- 
lars gratuitous  instruction  in  reading,  writing,  and  arith- 
metia 


SttUement 


With  respect  to  the  petitions,  the  trustees  admitted  that 
the  inhabitants  of  Kidderminster  were  not  consulted  on  the 
presentation  of  them;  but  they  said,  that  the  petitions  were 
presented  with  the  approval,  and  by  the  direction  of  the 
trustees;  and  that  the  proceedings  upon  them  were  matters 
of  notoriety  in  the  town;  and  that  the  Attorney-General 
attended  by  counsel  on  the  proceedings  before  the  Master 
for  the  settlement  of  the  scheme.  With  respect  to  the  re- 
ligious qualification,  and  the  other  provisions  of  the  scheme 
relating  to  religious  instruction,  they  said  the  Bishop  of 
Worcester  had  always  been  the  visitor  of  the  school,  and 
one  of  the  trustees.  That  the  head  master  of  the  school 
had  always  been  a  clergyman  of  the  Church  of  Englcmd; 
and  that  the  free  scholars  of  the  school  had  always,  time 
out  of  mind,  attended  the  parish  church;  and  that,  from 
such  circumstances,  they  had  always  considered  and  believ- 
ed that  the  free  school  was  a  charity  in  connection  with 
the  Church  oiEngUmd;  that  they  did  not,  however,  pro- 
pose or  suggest  before  the  Master,  that  the  free  scholars 
should  be  confined  to  the  children  of  the  inhabitants  of 
Kidderminster  being  members  of  the  Church  of  Engla/nd; 
but  that  the  counsel  for  the  Attorney-General  insisted  be- 
fore the  Master,  that  the  free  school  was  a  Church  of  Eng- 
land foundation,  and  that  the  benefits  of  the  school  should 
be  confined  to  the  children  of  the  inhabitants  of  Kidder- 
minster being  members  of  the  Church  of  England;  and  that 
the  Master  was  of  the  same  opinion,  and  consequently  ap- 
proved of  the  scheme  with  such  limitation.  They  stated, 
that  they  were  anxious  and  willing  to  act  as  the  Court 
should  direct,  and  were  willing  to  consent  to  an  alteration 
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of  the  Bcheme^  so  that  the  benefits  of  the  charity  might  be 
extended  to  the  children  of  all  the  inhabitants  of  Kidder- 
minster; but  they  submitted,  that,  having  r^ard  to  the 
ancient  practice  in  the  school,  and  to  the  constitution  of 
the  school,  the  boys  attending  the  school  ought  to  be  in- 
structed in  the  doctrines  and  rites  of  the  Church  of  Eng- 
land,  and  ought,  at  the  discretion  of  the  head  master,  to 
attend  at  church,  or,  at  all  events,  that  the  religious  in- 
struction of  the  boys  ought  to  be  left  to  the  head  master. 


345 


1851. 

Att.-G»?i. 

«. 
Bishop  of 

WoMCKTBIt. 

SkUememL 


With  respect  to  the  charges  for  education,  the  trustees 
said,  that  the  school  had  always  been  and  was  a  free  school 
for  teaching  the  learned  languages  and  grammar,  and  that 
no  charge  ever  had  been  or  was  made  for  such  instruction ; 
and  that,  from  the  inquisition  and  decree,  and  the  ancient 
usages  of  the  school,  they  believed  that  it  was  the  intention 
of  the  founders,  that  the  parents  of  the  free  scholars  should 
not  pay  anything  for  instruction  in  good  literature  and 
learning,  by  which  (they  submitted)  was  meant  and  intend- 
ed instruction  in  Greek,  Latin,  and  grammar:  and  they  sub- 
mitted, that  the  head  master  was  not  required,  according 
to  the  constitution  of  the  school,  to  give  gratuitous  instruc- 
tion to  the  free  boys  in  any  other  branch  of  education  ex- 
cept Greek,  Latin,  and  grammar,  and  that  such  had  always 
been  the  practice  in  the  said  free  school,  and  in  all  other 
free  schools  similarly  constituted;  and  they  therefore  sub- 
mitted, that  payment  ought  to  be  made  by  or  for  the  free 
scholars  to  the  head  master,  for  instruction  in  history, 
geography,  and  mathematics,  and  all  other  branches  of  edu- 
cation, except  Greek,  Latin,  and  grammar.  The  trustees 
also  said,  they  were  advised  and  submitted,  that^  having 
regard  to  the  ancient  usages  of  the  school,  and  to  the  uni- 
versal practice  of  free  schools  similarly  constituted,  and 
founded  at  or  about  the  same  period,  the  branches  of  edu- 
cation in  the  information  mentioned  did  not  form  part  of 


346 


CASES  IN  CHANCERY. 


1861. 


SUUemetU. 


good  literature  and  learning,  for  the  instruction  of  boys, 
for  which  the  charity  was  founded. 

With  respect  to  the  ages  for  admission,  they  submitted, 
that  the  school  was  intended  for  the  purpose  of  affording 
a  classical  education;  and  that  it  would  not  be  useful  or 
advantageous  to  the  principal  objects  of  the  charity  to  ad- 
mit children  of  tender  years;  that  some  age  ought  to  be 
fixed  for  the  admission  of  free  boys;  and  that  the  age  of 
eight  years  was  a  fair  and  proper  age  for  such  admission. 

With  respect  to  the  prizes,  the  trustees  said,  that  none 
had  been  distributed  in  conformity  with  the  powers  of  the 
scheme,  the  income  of  the  charity  not  having  been  su£B- 
cient  to  supply  funds  for  the  purpose;  but  that,  since  the 
head  master's  appointment,  books,  as  prizes,  had  twice  in 
every  year  been  provided  at  the  exclusive  expense  of  the 
head  master  and  the  under  master,  and  two  other  persona 
who  took  an  interest  in  the  prosperity  of  the  school;  and 
that  the  free  boys  had  always  been  permitted  to  com- 
pete with  the  boarders  for  such  prizes;  and  that,  during 
the  period  that  the  prizes  had  been  distributed,  sixty-one 
of  such  prizes  have  been  obtained  by  boarders,  and  fifty- 
one  by  the  free  scholars;  and  that,  although  in  the  year 
J  848  the  boarders  obtained  twenty-one  out  of  twenty-four, 
yet,  that  on  many  previous  occasions  the  free  scholars 
obtained  the  greater  proportion  of  the  prizes;  that  the 
prizes  had  always  been  fairly  distributed;  that  the  success 
of  the  boarders  as  to  prizes  occasions  no  ill-feeling  among 
the  scholars,  and  that  no  such  ill-feeling  had  existed  or  did 
exist;  and  that  the  great  mtyority  of  the  parents  of  the  free 
scholars  approved  of  the  system  of  distributing  prizes,  as 
promoting  greater  competition  among  all  the  boys  attend- 
ing the  schooL 

With  respect  to  the  boarders,  they  said,  that  although 
masters  of  average  ability  might  be  obtained  for  the  sala- 
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ries  provided  by  the  scheme,  yet,  that  schoolmasters  of 
high  reputation  and  character  would  not  be  induced,  by 
such  remuneration  only,  to  accept  the  office  of  head  mas- 
ter of  the  free  school;  and  that  they  believe  that  it  was 
greatly  for  the  advantage  and  interest  of  the  charity  that 
men  of  high  character  and  reputation,  from  one  of  the 
Universities,  should  be  induced  to  accept  such  office;  and 
that  the  present  head  master  would  not  have  accepted 
such  office  upon  the  remuneration  which  could  have  been 
provided  solely  irom  the  income  of  the  charity ;  and  they 
therefore  believed  that  the  revenue  of  the  school  was  not 
sufficient  to  provide  good  and  sufficient  masters  to  instruct 
the  free  scholars,  in  conformity  with  the  decrees,  without 
resort  being  had  to  the  taking  of  boarders;  and  they  said, 
that,  in  their  judgment  and  belief,  the  taking  of  boarders 
by  the  master  was  greatly  to  the  advantage  and  interest 
of  the  free  school,  by  exciting  competition  among  the  boys, 
and  raising  the  character  and  reputation  of  the  school; 
and,  for  those  reasons,  they  submitted,  that  the  masters 
should  not  be  prohibited  from  taking  boardera  The  trus- 
tees submitted,  that,  except  as  to  admitting  to  the  benefit 
of  the  free  school  children  of  the  inhabitants  of  Kidder- 
minstery  whether  members  of  the  Church  of  England  or 
not,  the  existing  scheme,  having  been  settled  under  the 
authority  of  the  Court,  and  with  the  express  sanction  of 
the  Attorney-General,  represented  by  the  counsel  attend- 
ing for  him  before  the  Master,  ought  not  to  be  altered. 
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As  to  the  exchange,  the  trustees  stated,  that  the  old 
school  room,  being  an  ancient  building  attached  to  the 
church,  confined  in  space,  and  quite  unsuitable  for  the  pur- 
poses of  a  school-room,  not  only  being  in  a  dilapidated 
state,  but  surrounded  by  a  crowded  church-yard,  they  con- 
sidered, as  trustees  of  the  school;  that  it  would  be  greatly 
for  the  advantage  of  the  charity,  that  a  permanent  and  fit 
and  proper  residence  for  the  head  master  of  the  school 
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should  be  obtained  by  them,  and  that  a  new  and  commo- 
dious school-room  should  be  built,  which  should  be  attached 
to  the  head  master's  house.  They  stated  in  detail  the 
proceedings  relating  to  the  exchange,  and  that  it  was  com- 
pleted under  the  provisions  of  the  statute;  and  that  a  large 
and  commodious  school-room  had  been  subsequently  built 
adjoining  Woodfidd  Houaey  at  a  cost  of  upwards  of  1200{. ; 
and  that  the  room  had  been  used  for  the  purposes  of  the 
school  since  in  or  about  June,  1848.  They  said,  that  it 
was,  in  their  judgment,  for  the  advantage  of  the  charity, 
that  the  house  of  the  head  master  should  be  capable  of  ac- 
commodating boarders;  and  that  they  would  not  have  ef- 
fected the  exchange,  unless  the  house  had  been  suited  for 
such  purposes;  but  they  deny  that  the  exchange  was  im- 
provident in  any  respect  And  they  set  forth  various  par- 
ticulars relating  to  the  two  properties,  from  which  it  would 
appear,  that  the  income  applicable  for  the  purposes  of  the 
school  was  increased  by  the  exchange.  They  stated,  that, 
before  the  exchange  was  effected,  they  advertised  the  meet- 
ing held  by  the  Commissioners  under  the  Act  in  the  Rtd- 
dermifuter  newspsipeTf  for  the  express  purpose  of  giving  an 
opportunity  to  any  inhabitant  to  attend  and  object  That 
the  solicitor  of  the  relators  was  the  only  inhabitant  who 
attended;  that  he  stated,  that  he  attended  for  several  in- 
habitants, but  refused  to  state  for  whom,  and  ultimately 
insisted  on  his  right  to  attend  in  his  own  behalf;  and  that 
he  protested  against  the  exchange;  that  the  Commissioners 
then  invited  him  to  offer  any  evidence,  or  to  make  any 
statement  bethought  fit;  but  that  he  offered  no  evidence, 
and  gave  no  reason  why  the  exchange  should  not  be 
effected. 


By  their  answer  to  the  amended  information,  the  trus- 
tees stated  the  present  clear  rental  of  the  property,  after 
deducting  the  former  under-master 's  pension,  the  salaries 
of  officers,  rates,  taxes,  repairs,  and  losses  by  tenants,  to 
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be  S51L 128.  Id. ;  and  they  set  out  a  schedule  of  the  prizes, 
from  which  it  appeared,  that  since  1846  by  far  the  greater 
proportion  of  prizes  had  been  obtained  by  the  boarders. 

The  answers  of  the  master  and  under  master  were  to  the 
same  effect  as  those  of  the  trustees.  The  master  stated,  that 
the  regulations  of  the  scheme  had  not  been  enforced  as 
against  the  children  of  parents  dissenting  from  the  doctrine 
of  the  Church  of  England;  and  that  he  was  not  desirous  of 
excluding  dissenters  from  the  benefit  of  education  at  the 
schooL  And  he  submitted,  that,  as  he  became  master  on  the 
understanding  that  he  was  entitled  to  take  boarders,  and 
such  understanding  had  been  twice  assured  to  him  by  the 
schemes  approved  by  the  Court,  and  he  had,  on  the  faith  of 
it,  incurred  very  considerable  expenses  in  providing  for  the 
reception  of  boarders,  he  ought  not  to  be  prohibited  from 
taking  them.  He  stated,  that  both  Mr.  Morgan  and  Mr. 
Fa/wkes  had  formerly  taken  boarders,  although  they  had 
ceased  to  do  so  before  they  retired  from  their  offices.  He 
stated  also,  that  he  had  sold  the  OreenhiU  estate.  The 
under  master  by  his  answer  stated  his  belief,  that  many  of 
the  inhabitants  o{  Kidderminster  were  dissatisfied  with  the 
scheme;  and  that  the  payments  required  to  be  made  by  the 
scholars  prevented  some  proper  objects  of  the  charity  from 
receiving  the  benefit  thereof. 

The  evidence  was  voluminous,  but  the  conclusion  of  the 
Court  upon  the  questions  of  fact  appears  upon  the  judg- 
ment; the  brief  abstract  of  the  evidence  in  the  subjoined 
note  (a)  will  be  sufficient  to  shew  the  circumstances  upon 
which  the  discretion  of  the  Court  was  appealed  to,  and  to 
which  it  was  applied. 


1851. 


Staiement. 


(a)  In  support  of  the  informa- 
tioii,  two  Bnrve jon  stated  that 
the  net  rental  of  the  property* 
excluflive  of  the  parta  used  as  the 
school  and  the  masters'  honses, 

VOL.  IX. 


ought^  if  well  managed  and  let 
to  the  best  advantage,  to  be 
898^.  4ti.  3d;  that  the  exchange 
of  OreenhiU  estate  for  the  Wood- 
field  HoTue  and  land,  if  taken  as 
A  A  H.  W. 
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one  estate  for  the  other,  was  an 
improvident  exchange  for  the 
trustees;  that  the  GreenhiU  es- 
tate was  eligibly  situated  for  gar- 
den ground  and  villas,  and  was 
calculated  to  produce  an  increase 
of  income  to  the  trustees ;  that  the 
land  was  four  times  more  valua- 
ble in  quality  than  the  land  at 
Woodfield;  that  Woodfidd  Home, 
unless  occupied  by  the  master  of 
theschoolywould  be  difficult  to  let^ 
unless  at  a  very  moderate  rent. 
They  set  the  Qreenhill  estate  at 
200^.  a-year  if  occupied  as  garden 
ground,  and  400^.  a-year  if  let  for 
building.  The  Court  was  of  opin- 
ion that  the  witnesses  examined 
on  the  part  of  the  informant  in 
relation  to  the  school,  satis&cto- 
rily  proved  that  there  had  been 
at  different  times  from'  40  to  60, 
and  even  60  boys,  receiving  their 
education  at  the  school ;  that  the 
boys  were  the  sons  of  the  trades- 
men and  shopkeepers  in  the  town; 
and  that^  until  the  scheme  of  1844 
came  into  operation,  boys  were 
admissible  into  the  school  at  any 
age,  if  able  to  read;  and  that  there 
was  no  distinction  as  to  the  chil- 
dren of  dissenters.  Many  of  the 
witnesses  stated,  that  at  different 
times  the  under  master  had  a  few 
boarders,  not,  however,  at  any 
time  exceeding  six  in  number. 
It  also  appeared  from  the  evi- 
dence of  several  of  the  witnesses, 
that  small  pa3rmentB  were  made 
by  the  boys  for  books,  pens,  and 
ink,  and  other  incidental  mat- 
ters; but  theyall  concur  in  stating 
that,  until  the  scheme  of  1844^  no 


Mr.  0.  HaU  for  the  informa- 


paymentwas  made  for  education 
at  the  school.  Several  of  the  wit- 
nesses stated  that  the  number  of 
boys  attending  the  school  in- 
creased upon  Mr.  Cockin  being 
first  appointed,  but  again  dimi- 
nished upon  the  scheme  coming 
into  operation;  and  they  ascribed 
the  change  to  the  rules  intro- 
ducedby  that  scheme,  particularly 
to  the  rules  as  to  the  age  of  the 
boys  and  to  the  quarterly  pay- 
ments, and  the  reUgious  qualifi- 
cation; several  of  the  witnesses 
stating  that  they  have  been  pre- 
vented by  those  rules  from  send- 
ing their  children  to  the  school; 
and  some  of  them  deposing,  that 
they  had  been  compelled  to  with- 
draw their  children  from  the 
school  in  consequence  of  the  quar- 
terly payments.  One  witness 
stated  that  his  boy,  who  had  been 
admitted  to  the  school  at  the  age 
of  seven,  was  refused  admission 
after  the  scheme,  because  he  was 
three  weeks  under  eight  years  of 
age.  Another,  a  dissenter,  hav- 
ing a  boy  at  the  school,  stated, 
that  aboutthe  time  of  Mr.  CockiiCs 
appointment^  she  was  told  by  the 
vicar  that  the  school  was  intend- 
ed for  church-boys,  and  not  for 
dissenters ;  and  that  her  boy  must 
leave  unless  he  paid  2Z.a  quar- 
ter; and  another  stated,  that  the 
vicar  told  her  that  the  school  was 
made  a  grammar  school,  and  ad- 
vised her  not  to  send  her  boy 
there,  as  he  was  intended  for 
trade.  Several  of  the  witnesses 
stated,  that  the  system  of  the  mas- 
ters* taking  boarders  also  oper- 
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ated  to  prevent  the  pariBhionera 
from  sending  their  boys  to  the 
school,  the  parents  considering 
that  the  boarders  were  better 
attended  to  than  the  free  boys; 
and  that  impression  had  been  in- 
creased by  the  boarders  getting 
so  many  of  the  prizes.  Two  of  the 
witnesses  stated^that  the  free  boys 
were  not  allowed  to  mix  with  the 
boarders;  and  one  of  them  said, 
that  they  were  put  to  sit  on  a 
form  by  themsely es,  and  were  not 
taught  the  same  as  the  boarders^ 
were  kept  to  fewer  books,  and  had 
not  the  same  treatment.  The  in- 
formant proved  a  letter  from  Mr. 
Coekin  to  Mr.  Oriffiik^  one  of  the 
relators,  with  reference  to  his 
sending  his  son\o  the  school  as 
a  boarder;  in  which  Mr.  Coding 
in  advising  that  the  boy  should 
not  be  sent  as  a  boarder,  assigned 
as  one  of  the  grounds,  that 
QrifiUCs  being  in  business  in  the 
same  town  would,  he  feared,  ope- 
rate prejudicially  to  the  boy 
amongst  his  companions.  The 
informant  also  proved  notices 
to  the  trustees  before  the  ex- 
change was  completed,  that  pro- 
ceedings would  be  taken  to  set  it 
aside,  if  carried  out 

The  evidence  on  the  part  of 
the  Defendants  was  for  the  most 
part  documentary: — ^1.  Minutes 
of  the  proceedings  of  the  trustees 
from  the  year  1704,  throughout 
which  Minutes  the  school  was 
called  the  Free  Grammar  School 
The  entry  of  the  2nd  of  October, 
1756,  contained,  in  addition  to 
what  was  stated  in  the  answer, 


the  following  provision:  ^'That 
the  person  to  be  elected  into  the 
place  of  usher  or  lower  master 
shall,  previous  to  his  election 
thereto,  be  bound  in  a  bond  of 
500^.  that  he  will  as  well  teach 
Latin  and  granmiar,  as  also  writ- 
ing and  arithmetic  in  the  said 
school"  Under  the  date  6th  of 
June,  1768,  the  following  or- 
der appeared:  "Ordered,  that  F. 
HemMU^  the  usher  of  the  said 
grammar  school,  shall  receive  in- 
to the  said  school  twenty  boys, 
inhabitants  of  the  borough  or 
foreign  of  Kiddermimter,  such 
boys  to  be  elected  by  a  majority 
of  the  said  trustees^  whose  re- 
spective ages  shall  not  be  less 
than  seven  years ;  and  that  the 
said  F.  EenueU  shall  receive  and 
continue  the  said  boys  in  the  said 
school,  and  there  teach  and  in- 
struct them  in  reading,  writings 
arithmetic,  and  grammar,  for  any 
term  or  time  not  exceeding  the 
term  of  two  years,  without  de- 
manding or  receiving  any  reward 
or  gratuity  for  the  same ;"  with 
provisions  for  keeping  up  this 
number  of  twenty  boys.  Under 
the  date  23rd  of  December,  1787, 
an  order  for  the  appointment  of 
an  under  master,  made  at  a  meet- 
ing of  the  trustees,  stated  as  fol- 
lows: ''At  the  said  meeting  it 
was  also  agreed  by  the  under 
mentioned  feoffees,  that  the  sum 
of  6s,  shall  be  taken  by  the  said 
under  or  lower  master,  as  en- 
trance into  the  said  school,  for 
every  boy  sent  there  to  be  taught; 
and  that  the  said  under  master 
a2 
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has  a  right  to  require  from  each 
boy  now  being  or  coming  to  be 
taoght  in  the  said  school,  the  like 
sum  of  6«.'*  Under  the  date  19th 
of  June,  1787,  an  order  appoint- 
ing an  mider  master,  on  condi- 
tion of  his  entering  into  a  bond, 
obliging  himself  to  teach  the 
scholars  of  the  said  school  not 
only  grammar,  bat  writing  and 
arithmetic^  at  the  discretion  of 
the  trostees  or  feoffees.  Under 
the  date  SGth  of  October,  1796,  an 
order,  by  which,  after  reciting  a 
representation  of  the  under  mas- 
ter, that  his  salary  was  insuffi- 
cient for  the  support  of  his  family; 
and  stating^  that  from  the  num- 
ber of  boys  attending  the  school 
for  instruction  in  writing  and 
arithmetic^  and  his  diligence 
therein,|.ho  deserved  every  proper 
encouragement  the  trustees  could 
give  him,  they  consented  that  he 
should  receive  of  the  parents  of 
such  boys  as  were  sent  to  the 
school,  a  quarterage  of  2«.  6<;?.  for 
such  boys  only  as  were  instructed 
in  writing  and  arithmetic,  to  con- 
tinue till  otherwise  ordered  by  the 
.trustees.  2.  Memoranda  signed 
by  masters  of  the  school,  upon 
their  election  and  resignation, 
dated  in  the  years  1687, 1096,  and 
1097,  in  which  the  school  is  called 
"  the  Free  Grammar  School"  3« 
Leases  of  property  belonging  to 
the  school  from  1580  to  1809,  in 
all  of  which,  down  to  about  1704^ 
the  school  is  called  ''the  Free 
Grammar  SchooV'  except  in  two 
instances,  in  1675  and  1689,  in 
which   it  is  called   ''the  Free 


School,"  and  in  all  of  which,  sub- 
sequent to  1704,  the  school  is  call- 
ed "the  Free  Grammar  School," 
except  in  four  or  five  instances 
between  1720  and  1730.  This 
documentary  evidence  was  pro- 
duced by  the  trustees.  Their 
derk  proved,  that  one  of  the  re- 
lators objectedbefore  the  Bishop^ 
that  the  trustees,  though  pro- 
hibited by  the  scheme  from  doing 
so,  had  admitted  children  of  dis- 
senters to  the  school  The  same 
witness  proved,  that  the  gross 
income  of  the  charity  property, 
exclusive  of  the  masters*  houses, 
was,  in  1848,  697^.  8«.  M^  and  in 
1849, 579^  181.  ed. ;  and  that  the 
net  income  of  the  charity  pro- 
perty applicable  to  the  school, 
after  deducting  the  late  under- 
master*s  pension,  salaries  of  offi- 
cers, repairs,  insurance,  and  loss 
of  rent^  was,  inl848»  430;.0t.  8dL, 
and  in  1849,  35U  12f.  Id.;  that 
there  was  no  surplus  applicable 
to  prizes,  the  charity  being  in 
debt  to  its  treasurer.  He  fur- 
ther proved  the  increased  rental 
obtained  by  the  charity  by  means 
of  the  exchange,  as  stated  in  the 
answer ;  and  he  stated,  that  5#.  a 
quarter  was  theretofore  payable 
by  each  scholar,  for  being  taught 
writing  and  arithmetic ;  and  that 
if  more  or  less  than  thatsumhad 
been  taken  or  required,  it  had 
been  done  without  the  sanction 
of  the  trustees. 

Another  witness  proved,  tfaat^ 
when  he  went  to  the  school  in 
1787,  2#.  Gd,  or  6s.  was  paid  as 
entrance  money ;  and  th«t>  whilst 
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Mr.  Craig  for  the  Rey.  E.  Brine,  the  under  master. 

Mr.  Rendatt  for  Mr.  Fawkes  the  retired  under  master. 

In  addition  to  the  cases  mentioned  in  the  judgment,  the 
following  authorities  were  cited, — On  the  character  of  the 
foundation  as  a  grammar  school:  AUomey-Oeneral  v.  Earl 
of  Mansfield  (Highgate  School)  (a); — On  the  general  regu- 
lation of  the  school,  and  particularly  on  the  question  as  to 
permitting  the  master  to  take  boarders:  Attomey-Oenerai 


he  contmued  at  the  school,  69.  a 
quarter  was  paid  to  the  under 
master  for  his  instructiQn  in  read- 
ing, writing,  and  arithmetic,  in- 
dependent of  charges  for  stationr 
ery,  &c ;  but  that  when  he  got 
into  the  upper  school  nothing  was 
paid  to  the  upper  master  for  his 
instruction  in  Latin  and  Greek ; 
and  he  proved  that  the  same 
payments  as  were  made  when  he 
was  at  school,  had  been  made  hj 
him  for  three  of  his  sons,  who 
went  to  the  school  in  the  years 
1817, 1820,  and  1826.  The  trus- 
tees also  examined  Mr.  Coekin 
as  a  witness  on  their  behalf  and 
he  proved  that  no  part  of  the  in- 
come of  the  charity  had  been 
applied  in  providing  the  prizes 
distributed  since  he  had  been 
master.  That  there  had  been  172 
prizes  so  distributed,  of  which, 
64  had  been  awarded  to  free 
scholars,  and  108  to  boarders; 
that  the  course  of  education  con- 
sisted of  instruction  in  dassics, 
mathematics,  ancient  and  modem 
history,  geography,  and  general 
branches  of  information;  that  this 
course  was  pursued  throughout 
the  school,  the  division  into  upper 
and  lower  schools  having  been 
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abolished;  and  that  no  distinc- 
tion whatever  was,  or  had  been, 
since  the  admission  of  boarders, 
ceived  in  the  school  by  the  board- 
made  between  the  education  re- 
ers  and  that  received  by  the  free 
scholars  or  town  boys^  all  joining 
in  the  same  classes,  according  to 
their  respective  ages  and  attain- 
ments, andbeing  taught  together. 
It  was  also  proved  on  the  part 
of  the  trustees,  that  the  words 
^  being  of  the  Church  of  Eng^ 
land^  contained  in  the  scheme  of 
1844,  and  by  which  the  children 
of  dissenters  were  excluded  from 
the  school,  were  introduced  by 
theMaster;  andthatthe  introduc- 
tion of  them  was  objected  to  by  the 
trustees ;  and  it  was  also  proved 
on  the  part  of  Mr.  Cockinj  that 
he  bought  Woodfidd  ffouae  and 
land  in  1843,  for  2875^. ;  and  that 
he  expended  upon  the  house,  in 
permanent  improvements,  300^. 
or  400^.  in  1843,  and  about  850?. 
in  1846;  and  that  the  school  build- 
ings erected  there  have  cost  be- 
tween 1700;.  and  I8OO;. ;  and  that 
he  sold  the  OremhiU  estate  in 
1848  for  4200?. 
(a)  2  Russ.  501. 
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T.  Har&ey  (Bingley  School)  (a),  AUomey-Oeneral  v.  The 
Coopers'  Company  (Egham  Sdiool)  (b),  Attomey-Oeneral  v. 
The  Earl  of  Clarendon  (Harrow  School)  (c),  AUomey-Oene- 
ral  V.  The  Corporation  ofLudhw  (d) ; — On  the  points  raised 
as  to  the  religious  instruction  of  the  scholars,  and  the  ad- 
mission or  exclusion  of  dissenters:  Attomey-Oeneral  v. 
Cvilum  (e) ; — On  the  jurisdiction  of  the  Court,  in  the  cir- 
cumstances of  the  case:  The  Marquis  of  BreadaJbane  y.  The 
Marquis  ofChandos  (/),  Thompson  v.  Derham  (g),  Hender- 
son V.  Henderson  (A) ; — And  especially  on  the  eflFect  of  the 
summary  jurisdiction,  upon  petition  under  Sir  Samuel 
RomtUy's  Act  (62  Geo.  3,  c.  101),  and  the  Grammar  School 
Act  (3  &  4  Vict.  c.  77):  AUomey-Oeneral  v.  Oreen{%),  In 
the  Matter  o/theCharityof  W.PhiUipoU  (A),  The  Bailiffs,  <fca, 
ofLvMow  V.  Oreenhouse  {I),  Hyde  v.  Edwards  (i»).  In  the 
Matter  of  the  ShrewAury  Orammur  School  (n). 


_L.  '         The  Yioe-Chakcellob,  after  stating  the  facts  upon  the 
/iK^ffiMfii.     pleadings  and  eyidence: — 

The  information  seeks  relief,  first,  as  to  the  regulation  of 
the  school;  secondly,  as  to  the  transaction  of  the  exchange. 
I  propose  to  consider  the  case,  first,  with  reference  to  the 
school 


Upon  this  part  of  the  case,  it  was  first  argued,  in  support 
of  the  information,  that  the  orders  upon  petition,  which 
haye  been  made  by  the  Court  in  relation  to  the  school,  and 


(a)  2  J.  &  W.  363. 
(6)  19  Ves.  186,  191. 
(c)  17  Ves.  491. 
\d)  2  Ph.  685. 
(e)  1  Y.  &  C.  C.  C.  411. 
(/)  2My.&Cr.  711. 
(g)  1  Hare,  358. 


(A)  3  Hare,  100. 

(t)  IJ.  &  W.  303. 

\k)  8  Sim.  381. 

(0  1  Bligh,  N.  S.,  17,  66. 

(m)  1  Mac.  &  G.  410. 

(n)  Id.  324. 
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the  schemes  which  have  been  settled  under  them,  ought 
for  several  reasons  to  be  wholly  dbregarded;  and  that  the 
case  ought  now  to  be  determined  as  if  no  such  orders  had 
been  made,  and  no  such  scheme  settled.  The  argument  on 
this  point  was  made  to  rest  on  three  grounds:  first,  that 
the  decree  of  the  Court  confirming,  with  modifications,  the 
decree  of  the  commissioners  of  charitable  uses,  precluded 
the  Court  from  dealing  with  the  case  upon  petition ;  se- 
condly, that  the  case  did  not  fall  within  the  provisions  of 
Sir  Samuel  RomiUt/'e  Act,  62  Geo.  3,  c.  101 ;  and  thirdly, 
that  it  was  not  reached  by  the  Grrammar  School  Act,  3  & 
4  Vict,  a  77.  It  was  said,  as  to  the  first  of  those  grounds, 
that  the  decree  of  the  Court,  following  upon  the  decree  of 
the  Commissioners  of  Charitable  Uses,  was  final  and  conclu- 
sive; and  the  case  of  Windsor  v.  The  Inhabitants  o/Fam- 
ham  (a)  was  cited  in  support  of  the  proposition.  As  to  the 
second  ground,  it  was  said  that  Sir  Samuel  JRomilly's  Act 
did  not  extend  to  empower  the  Court  in  any  manner  to  alter 
or  aflTect  what  had  been  settled  by  the  decree  of  the  Court; 
and  as  to  the  third,  that  the  school  was  not  a  grammar 
school ;  and  that,  if  it  was,  the  same  restriction  as  was  appli- 
ed to  Sir  Samuel  RomiUy's  Act  ought  to  be  applied  to  the 
summary  jurisdiction  created  by  the  Grammar  School  Act. 

I  am  of  opinion,  that  the  orders  and  schemes  in  ques- 
tion cannot  be  thrown  out  of  the  case  upon  any  of  these 
grounds.  As  to  the  first  ground,  the  case  referred  to,  (which 
was  cited  from  Croke  Charles,  p.  40,  but  is  better  reported 
in  Duke  634),  has  indeed  decided,  that  the  decree  of  the 
Chancellor,  following  upon  the  decree  of  the  Commissioners 
of  Charitable  Uses,  is  not  open  to  a  bill  of  review;  one  rea- 
son assigned,  which  appears  in  both  of  the  reports,  being, 
that  the  Chancellor's  decree,  in  such  cases,  takes  its  autho- 
rity from  the  statute,  and  that  the  statute  mentions  only 
one  examination  by  the  Chancellor;  in  efiect,  that  the  de* 


JudgmmiL 


(a)  Cro.  Gar.  40;  S.  C,  Duke's  Char.  Uaes,  634. 
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In  Mhemet  aet- 
tled  by  iU  de- 
creeeforthe 
Danaiieoie&t 
of  cbaritiei, 
does  not  depend 
upon  the  char> 
acter  in  which 
the  decree  has 
been  made  by 
the  Lord  Chan- 
cellor. 


cree  is  under  the  statutory,  and  not  the  ordinary  jurisdic- 
tion; and  another  reason,  T^hich  appears  in  the  report  in 
Duke  only,  being,  that  the  appeal  to  the  Chancellor,  given 
by  the  statute,  is  of  itself  in  the  nature  of  a  bill  of  review; 
and  that  there  can  be  no  bill  of  review  upon  a  bill  of  re- 
view. The  latter  reason  appears  to  me  the  most  satisfac- 
tory one,  for  it  is  difficult  to  see  how,  upon  any  other 
ground,  it  can  be,  that  the  decree,  in  such  cases,  should 
not  be  subject  to  review,  and  yet  should  be  open  to  appeal, 
as  the  case  itself  decides  it  to  be;  but  this  case,  although 
the  facts  of  it  do  not  appear,  was  evidently  one  in  which 
the  decree  could  not,  according  to  the  ordinary  course  of 
the  Court,  have  been  altered  except  upon  bill  of  review; 
and  I  see  no  ground  for  applying  the  same  rule  to  cases  in 
which,  according  to  the  ordinary  course  of  the  Court,  no 
bill  of  review  is  necessary  for  enabling  alterations  to  be 
made.  The  decree  of  the  Commissioners  in  this  case  does 
not,  I  think,  go  further  than  to  regulate  the  charity.  The 
Lord  Chancellor's  decree  does  not  even  alter  the  regula- 
tions. This  Court  is  in  the  constant  habit  of  altering 
schemes  which  have  been  settled  under  its  decrees,  as  the 
alterations  of  times  and  circumstances  have  required;  and 
it  has  frequently  done  so  upon  petition  in  the  causes  in 
which  the  decrees  have  been  made ;  and  I  do  not  think  that 
the  power  of  the  Court  to  make  such  alterations  can  de- 
pend upon  the  character  in  which  the  decree  has  been 
made  by  the  Lord  Chancellor.  The  Court  does  not  appear, 
in  the  Attorney-General  v.  Bovill  (a),  to  have  felt  any  diffi*- 
culty  in  interfering  with  the  Commissioners'  decree;  and 
although  their  decree  in  that  case  does  not  appear  to  have 
been  brought  under  review  before  the  Lord  Chancellor, 
I  think  the  same  principle  applies,  and  I  have  no  difficulty 
in  following  the  precedent 

As  to  the  second  ground,  that  the  ctise  did  not  fall  with- 


(a)  1  Ph,  762. 
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in  Sir  Samud  RomiUy's  Act»  I  haye  referred  to  the  Act,  X85l. 
and  the  cases  which  have  been  decided  upon  it.  The 
terms  of  the  Act  are  most  general  It  creates  the  sum- 
mary jurisdiction  in  all  cases  of  breach  of  trust,  or  sup- 
posed breach  of  trust,  and  in  all  cases  where  the  order  or  j^ogmenL 
direction  of  the  Court  shall  be  deemed  necessary  for  the 
administration  of  any  trust  for  charitable  purposes;  but 
the  decisions  I  think  have  settled  that  it  does  not  apply 
between  the  trustees  and  strangers,  that  it  applies  only  be- 
tween the  trustees  and  the  objects  of  the  trust;  and  that  it 
is  in  the  discretion  of  the  Court  to  what  extent  it  ought 
as  between  them  to  be  applied.  The  cases  do  not  I  think 
enable  any  fixed  rule  to  be  laid  down,  by  which  the  Court 
can  be  governed  in  the  exercise  of  that  discretion.  Lord 
Cottenham,  in  the  Tiverton  School  case  (a),  is  reported  to 
have  said,  that  the  Act  ought  not  to  be  applied  in  cases 
where  the  Court  sees  that  the  jurisdiction  given  by  it  can- 
not be  exercised  with  justice  to  any  parties,  or  with  bene- 
fit to  the  charity;  and  it  appears  that  he  considered  that 
case  not  to  be  proper  for  the  exercise  of  the  jurisdiction, 
as  it  involved  extensive  and  fundamental  questions  as  to 
the  principles  on  which  the  charity  was  to  be  administer- 
ed (6).  But  these  rules  still  leave  it  to  be  considered  by 
the  Court,  in  each  case,  whether  the  Act  can  be  applied 
with  justice  and  benefit;  and  what  are  the  extensive  and 
fundamental  questions  of  principle  which  ought  to  ex- 
clude its  application.  Perhaps  the  rule  might  well  be 
laid  down,  that  the  Act,  at  all  events,  may  safely  be  re- 
sorted to  in  all  cases  where  the  objects  of  the  charity  have 
no  distinct  interests,  and  where,  therefore,  the  Attorney- 
General  properly  represents  them  all;  and  in  all  cases 
where,  although  there  may  be  distinct  interests,  no  sub- 
stantial question  of  principle  can  arise  between  the  se- 


(a)  AUometf'Oemral  v.  Earl  of  Devon,  16  Sim.  193.    See  p.  259. 
(6)  Id.  p.  262. 
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Att.-Gsn. 
BuHOP  or 

WOBCBSTXB. 


Tend  objecta  This,  howeyer,  is  not  the  question  in  the 
present  case.  I  cannot  accede  to  the  argument,  that,  be- 
cause a  scheme  was  settled  by  the  decree  of  the  Commis- 
sioners, followed  by  the  order  of  the  Lord  Chancellor,  it 
was  not  in  the  power  of  the  Court  to  alter  it;  and  if  it 
could  be  altered  upon  information,  I  think  it  could  be  al- 
tered upon  petition.  Under  the  Act,  the  Court  had  a  dis- 
cretion whether  it  would  interfere  upon  petition  or  not 
It  has  exercised  that  discretion ;  and  I  do  not  think  that 
I  could  be  justified  in  disregarding  what  has  been  done  by 
the  Court  in  the  exercise  of  a  jurisdiction  given  to  it  by 
the  statute,  although  it  was  discretionary  in  the  Court 
whether  it  would  exercise  that  jurisdiction  or  not 


The  term  *  free 
ichool**  is  flex- 
ible in  it!  mean- 
ing, and  must 
be  construed 
according  to  the 
context  and 
nsage.  It  haa 
no  reference  to 
the  instruction 
giren,  but  to 
the  terms  on 
which  it  if 
giren. 


As  to  the  third  ground,  upon  the  question,  whether  this 
is  a  grammar  school,  I  think  no  reasonable  doubt  can  be  en- 
tertained. It  was  held  by  Lord  Langdahy  in  The  Attorney- 
Oenerai  v.  Jackson  (a),  that  the  words  "  free  school,"  in  the 
instrument  then  under  his  consideration,  ought  not  to  be 
construed  ''  free  grammar  school""  And  I  think  the  words 
'^free  school''  are  flexible  in  their  meaning,  and  must  be  con- 
strued according  to  the  context  and  the  usage  which  has 
prevailed  in  the  school.  The  term  ''free  school"'  has  no 
reference  to  the  instruction  given  in  the  school,  but  refers 
to  the  terms  on  which  the  instruction  is  given;  and  if 
grammar  be  taught  in  a  school  free  of  charge,  I  think  it 
may  well  be  said  to  be  a  free  school  This  school  appears 
by  the  inquisition  to  have  been  founded  "for  the  instruc- 
tion of  children  and  youth  in  good  literature  and  learn- 
ing;" terms  which,  having  regard  to  the  early  period  of 
the  foundation,  go  far  of  themselves  to  shew  that  it  was 
intended  for  instruction  in  the  learned  languages.  In  the 
early  documents  of  1687  and  1696,  relating  to  the  masters 
of  the  school,  documents  in  which  a  true  description  of  the 


(a)  2  Keen.  641. 
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character  of  the  school  was  most  likely  to  be  found,  it  is        ig^i^ 
called  the  Free  Grammar  School.    It  is  uniformly  so  de-      ^    -^ 
scribed  in  all  the  proceedings  of  the  trustees  from  1701,  «. 

and  in  all  the  leases  from  1704;  and  it  appears  that,  in    Worcvstxb. 
1756,  the  trustees  not  only  described  the  original  institu-     judgment. 
tion  of  the  school  to  have  been  for  teaching  Latin  and  The  foimdation 
Greek,  and  required  payment  to  be  made  for  instruction  ^[^^Jji^ 
in  writing  and  arithmetic,  but  required  the  under  master  I7th  century, 
to  enter  into  a  bond  conditioned  for  giving  such  instruc-  tion  of  children 
tion,  a  fact  which  appears  to  me  to  be  of  the  utmost  ^^Hte»to 
importance  for  determining  the  character  of  the  school;  ""^'ll^f 
for  of  course  if  it  had  been  the  duty  of  the  imder  master  that  it  wm  in- 
to give  such  instruction,  no  such  bond  could  have  been  re-  itruction  in  the 
quired    On  the  other  hand,  I  see  no  evidence  to  prove  ^JJ!I^  ^" 
that  the  school  was  not  a  grammar  school,  except  the  equi- 
vocal description  of  it  as  a  £ree  school  in  the  inquisition 
and  in  the  early  leases,  and  what  is  said  by  the  witnesses 
in  their  depositions,  which  is  of  less  weight,  as  they  admit 
some  payments  to  have  been  made.    And  upon  the  balance  Evidence  on 
of  this  evidence,  I  have  no  hesitation  in  concluding,  that  condnded  that 
this  school  was  a  grammar  school,  and,  therefore,  within  JiJI^^^^ 
the  jurisdiction  of  the  Court  under  Sir  EarcUey  WHmot's  V^.^iJ^l 

A  1  1111  1  risdiction  of  the 

Act;  and  although  I  apprehend  that  the  Court  has  the  Court  under  Sir 
same  discretion  as  to  applying  that  Act  as  it  has  exercised  moTtAct. 
as  to  Sir  Samuel  RamiUy's  Act,  I  think  that,  the  Act  hav- 
ing been  applied,  what  has  been  done  under  it  cannot  be 
disregarded. 

It  was  said,  however,  on  the  part  of  the  defendants, 
that  if  the  Court  should  be  of  opinion,  that  the  proceedings 
upon  the  petitions  were  within  the  jurisdiction,  the  case 
must  be  considered  as  concluded:  that  the  orders  upon 
the  petitions  must  then  have  the  same  effect  as  decrees  of 
the  Court,  and  could  be  altered  only  by  bill  of  review  fop 
error  apparent,  or  upon  the  discovery  of  new  facts;  that 
it  was  not  competent  to  the  Attorney-General  to  undo  his 
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1861.  own  proceedings ;  and  the  case  of  Hyde  v.  JEdwarda  (a)  was 
Att.-Gen.  cited,  as  to  the  effect  of  proceedings  under  Acts  of  Parlia- 
B  Bu'  o  °*^^*  creating  summary  jurisdictions.  I  most  fully  agree 
W0RCB8TSR.  to  that  decision,  and  concur  in  the  general  position  ad- 
Judgment  ^^nced  in  the  argument  on  the  part  of  the  Defendants,  as 
to  the  effect  of  proceedings  under  such  Acts  of  Parliament. 
Where  a  summary  jurisdiction  is  created  by  Parliament, 
the  intent  of  the  legislature  must  surely  be,  that  the  pro- 
ceedings under  it,  when  resorted  to,  should  have  the  same 
force  and  effect  as  the  proceedings  under  the  ordinary  ju- 
risdiction, for  which  it  is  substituted;  but  this  Court  has 
not,  in  cases  of  charity,  acted  on  the  strict  principles  by 
which  it  is  governed  in  ordinary  cases ;  and  I  am  not  pre- 
pared to  hold  that  it  is  not  competent  to  the  Attorney- 
General  in  a  charity  case  to  call  upon  the  Court  to  review 
a  scheme  which  has  been  settled  under  its  decree,  if  he  is 
satisfied  that  the  scheme  does  not  operate  beneficially  for 
the  charity,  and  thinks  that  he  can  satisfy  the  Court,  that 
the  interests  of  the  charity  can  be  better  promoted  by  an 
altered  scheme,  consistent  with  the  foundation,  the  usage, 
and  the  law.  In  such  a  case,  I  think  that  it  is  not  only 
competent  to  the  Attorney-General,  but  it  is  his  duty,  to 
apply  to  the  Court  for  an  alteration  in  the  scheme.  The 
Court,  as  I  have  already  had  occasion  to  observe,  constantly 
alters  schemes  which  have  been  settled  under  its  decree, 
as  the  changes  of  times  and  circumstances  may  require; 
and  I  see  no  reason  why  it  may  not  equally  alter  them 
under  such  circumstances  as  I  have  pointed  out  Lord 
CoUenham,  in  the  AUamey-Oeneral  v.  BoviU,  differing  from 
Lord  Langdale  upon  the  point,  held,  that  he  was  not  pre- 
cluded by  a  decree  of  Sir  WiUiam  OrarU  from  doing  what 
might  be  proper  to  be  done  for  the  due  regulation  of  the 
charity;  and  I  think  that,  in  principle,  that  case  governs 
the  present  upon  the  point  now  under  consideration.    The 

(a)  1  Mac.  &  G.  410 ;  S,  C,  1  HaU  &  T.  652. 
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Attorney-  General,  it  must  be  remembered,  acts  in  these        1851. 
cases  on  behalf  of  the  Crown  as  parens  patriaSy  and  repre-     jL„'Qm 
sents  all  the  objects  of  the  charity.    The  Court,  in  these  «. 

cases,  cannot  look  to  any  right  or  interest  of  the  relator,    WoscHrrsB. 
but  can  regard  the  suit  only  as  instituted  by  the  Attorney-     judffment 
General,  and  all  the  objects  of  the  charity  are  thus,  in  effect,  fj,^^  Attorney- 
Plaintiffs  through  him,  a  consideration  which  has  probably,  Pj!"^J^,^**  °" 
in  some  degree,  led  to  the  deviations  from  the  ordinary  Crown  aapann* 
rules  of  the  Court  which  have  occurred  in  such  cases.  ^I^U^  a« 

objects  of  the 
chari^fWhoare 

But,  although  it  is  thus  in  my  opinion  competent  to  the  thas,  in  effect, 
Attorney-General  to  apply  to  the  Court  for  alterations  in  through  him. 
schemes  which  have  been  settled  under  its  directions,  it  is 
obvious,  I  think,  that  the  Court  must  proceed  upon  such 
applications  with  the  utmost  possible  caution;  that  what 
has  been  done  by  the  Court  must  not  be  disturbed,  except 
upon  the  most  substantial  grounds,  and  upon  the  clearest 
evidence,  not  only  that  the  scheme  does  not  operate  bene- 
ficially, but  that  it  can  by  alteration  be  made  to  do  so  con- 
sistently with  the  object  of  the  foundation.  Incalculable 
mischief  will  ensue  to  all  the  charities  in  the  kingdom,  if 
this  rule  be  not  strictly  observed,  and  if  the  Court  ventures 
in  such  cases  to  interfere  upon  speculative  views  as  to  the 
result  of  alterations,  or  in  matters  of  discretion  or  regula- 
tion,— matters  on  which  the  opinion  of  each  succeeding 
Attorney-General  and  of  each  succeeding  Judge  may  well 
be  permitted  to  differ.  I  consider  this  case  as  casting  up- 
on me  the  duty  of  most  carefully  guarding  myself  against 
being  led  into  adopting,  in  opposition  to  what  has  been  al- 
ready settled  by  the  Court,  any  mere  opinions  which  I  may 
entertain  as  to  what  might  be  more  or  less  beneficial  for 
this  charity. 

Looking  at  the  evidence  in  this  case,  I  can  entertain  no 
doubt  that  more  boys  would  resort  to  the  school,  if  the 
scheme  were  altered,  the  scale  of  education  reduced,  and 
the  payments  for  it  abolished.    But  was  not  this  the  very 
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18fil.  question  which  the  Court  had  to  consider  when  theM 
schemes  were  settled?  It  was  then  a  question  between 
perfecting  the  education  of  those  who  were  the  objects  of 
the  foundation,  and  extending  the  benefit  of  the  founda- 
Ju^meiu.  ^^^^  ^  those  who  were  not  objects  of  it;  and  the  Court 
has  exercised  its  discretion  upon  the  subject.  The  inha- 
bitants oi  Kidderminstei*  have  heretofore  enjoyed  a  limited 
education  for  their  children  free  of  charge,  or,  at  all  events, 
upon  a  very  trifling  payment  It  has  appeared,  that  they 
were  not  entitled  to  it,  and  they  feel,  and  not  unnaturally, 
disappointed  at  the  discovery ;  but  I  cannot  alter  the  found- 
ation for  them.  I  do  not,  indeed,  see  any  mode  by  which 
the  schemes  could  be  altered  with  any  certainty  of  bene- 
fiting them,  consistently  with  the  regard  which  the  Court 
is  bound  to  pay  to  the  interests  of  the  primary  objects  of 
the  foundation;  and  I  think  it  is  the  duty  of  the  Court  to 
be  more  than  ordinarily  cautious  in  a  case  like  the  present, 
where  the  scheme  has  been  so  recently  settled,  and  popu- 
lar feeling  has  evidently  been  excited  against  it.  Regard- 
ing, as  I  do,  most  of  the  questions  which  are  raised  by  this 
information,  as  questions  on  which  the  Court  has  already 
exercised  its  discretion,  I  should,  perhaps,  be  justified  in 
giving  no  opinion  upon  them;  but  some  of  them  are  of 
such  great  importance  to  all  the  schools  of  this  description 
throughout  the  kingdom,  that  I  feel  bound  to  state  the 
opinions  which  I  entertain  upon  those  questions. 

As  to  the  question  of  boarders,  this  information  advances 
the  general  position  that  no  boarders  ought  to  be  admitted 
into  this  school  That  position  is  rested  upon  the  ground, 
that  the  income  of  this  charity  is  sufficient  to  provide  com- 
petent masters  for  the  instruction  of  the  boys;  and  it  is 
said,  that,  in  such  cases,  boarders  ought  not  to  be  admitted; 
and  the  cases  of  the  Tiverton  (a)  Bkud  Manchester  (b)  schools 

(a)  Attomeif-Oeneral  v.  Earl  of  Stamford,  1 6  Sim.  453;  on  appeal, 
Devon,  16  Sim.  193.  S.  C,  1  Ph.  737. 

(b)  Attorney-General  y.  Earl  of 
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were  cited  in  support  of  the  position.    I  do  not  understand        186I. 
those  cases  to  have  laid  down  any  general  rule  against  the     xtt^Obn 
admission  of  boarders  in  grammar  schools,  nor  do  I  find  any  «• 

such  general  rule  laid  down  in  any  case.  In  The  Attorney-  Worcs^ter. 
General  v.  The  Earl  of  Devon,  the  late  Vice-Chancellor  of  j^^dgmenL 
England  appears  to  have  proceeded  upon  the  terms  of  the 
endowment,  and  upon  the  opinion  which  he  considered  to 
have  been  expressed  by  Lord  Cottenham  in  the  Manchester 
School  case,  that  the  terms  of  the  endowment  of  that  school 
precluded  the  admission  of  boarders ;  and  accordingly,  when 
that  case  itself  came  before  him  on  further  directions,  he 
decided  that  boarders  ought  not  to  be  admitted  into  that 
school  Whether  the  late  Vice-Chancellor  rightly  con- 
strued the  endowment  in  the  one  case,  or  rightly  collected 
the  opinion  of  Lord  Cottenha/m  in  the  other,  is  not  for  me  to 
decide,  and  is  not  indeed  material  to  the  present  case;  but 
I  confess,  that,  after  very  careftiUy  considering  the  Man- 
cheHer  School  case,  I  am  unable  to  collect  from  it  any  such 
opinion  as  was  considered  by  the  late  Vice-Chancellor  to 
have  been  expressed  in  it.  That  Lord  Cottenham  was  ad- 
verse— ^most  adverse — ^to  the  admission  of  boarders  into 
these  schools  is  clear  from  his  judgment,  not  only  in  that 
case,  but  in  many  other  cases  which  were  referred  to  in 
argument ;  but  neither  in  that  case  nor  in  any  of  the  other  i>wt»nctioii  be- 

°  '  .....  .      tween  BchooU 

cases  do  I  find  that  he  prohibited  their  admission.     It  is  endowed  for 

suflScient,  however,  for  the  present  purpose  to  observe,  ©f  children  md 

that  the  cases  which  have  been  cited  proceeded  upon  ^^^^^^ 

the  construction  of  particular  endowments  under  particu-  "^^ch  the  inha^ 

11  •  J         r       hitantB  might 

lar  circumstances;  and  that  we  have  here  to  consider  the  therefore  take 
construction  of  a  different  endowment  under  different  cir-  bJ,^J^IJing 
cumstances;  and  I  cannot  therefore  consider  them  as  at  tj^epUicefor 

/  ^  ^  their  education, 

all  governing  the  present  case.     This  endowment  is  for  and  schooU  en- 
the  education  of  children  and  youth  in  Kidderminster,  education  of 
not  as  in  the  Tiverton  School  case,  primarily  of  children  born  ^J 'to^i^ 
in  the  place.    What  then  is  there  to  prevent  the  inhabit-  ^^^h  the 

school  IS  situ* 

ants  of  Kidderminster  from  taking,  as  boarders,  boys  who  ated. 
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may  resort  to  the  school  for  their  education;  and  if  it  be 
competent  for  the  inhabitants  to  do  so,  whj  are  the  masters 
to  be  precluded  from  the  same  privilege?  Lord  Eldon,  in 
the  Bingley  School  c<Z8e(a)y  referring  to  this  subject,  says(&)» 
*'  In  the  evidence  I  find  no  contradiction  to  the  allegation, 
that  children  boarding  with  inhabitants  of  Bingley  have 
been  admitted,  and  that  obliges  one  to  consider  whether, 
if  70U  destroy  the  right  of  the  master  to  take  boarders, 
you  can  leave  untouched  the  ancient  practice  with  respect 
to  other  persons  taking  boarders.  I  think  it  probable,  from 
the  evidence,  that  the  boarders  were  first  introduced  at  an 
early  period  of  the  mastership  of  Mr.  Hudson.  What  is  the 
effect  of  the  fact  of  the  master  not  having  taken  boarders 
before  that  time,  is  a  question  to  be  considered  by-and-by ; 
but  if  even  up  to  this  time  the  master  had  received  no 
boarders,  there  would  be  considerable  difficulty  in  deter- 
mining that  for  that  reason  he  should  not  hereafter  have 
them."  And  although  it  is  true  that  Lord  Eldon  there  re- 
fers to  an  ancient  practice  as  having  existed  in  that  case, 
the  same  difficulty  appears  to  me  to  present  itself,  whether 
the  practice  has  existed  or  not. 


It  is  said  that  greater  favour  will  be  of  course  extended 
to  the  boarders,  and  that  their  superior  condition  in  life 
must  prevent  association,  and  produce  discord  in  the  school ; 
and  that  these  are  evils,  the  very  danger  of  which  ought 
to  be  avoided  where  the  income  of  the  charity  is  sufficient 
to  maintain  competent  masters.  It  is  I  think  a  sufficient 
answer  to  the  first  objection,  that  it  would  be  an  abuse, 
which  the  trustees  and  the  Court  would  be  bound  instantly 
to  Qorrect;  and  that  supposing  the  admission  of  boarders  to 
be  of  itself  beneficial,  it  would  hardly  be  refused  upon  the 
ground  that  abuses  might  arise  from  it:  and  to  the  second 
objection,  the  answer  appears  to  me  to  be,  that  inequality 


(a)  2  J.  &  W.  353. 


(6)  Id  373. 
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of  grade  must  necessarily  exist  in  all  these  schools;  and        1351. 
that,  if  on  the  one  side  there  be  evils,  there  are  on  the  other      ^    ' 

.  .  Att.-G«n. 

side  great  advantages  resulting  from  the  admixture  of  the  «• 

different  classes.    This  is  most  admirably  expressed  by    Worcbstxr. 
Lord  Lyndhurst  in  AUamey^eneral  v.  The  Earl  of  Stamr     j^ogmaa. 
ford^  where  he  says:  '^  There  is  another  consideration  also  i^  on  the  one 
connected  with  these  establishments,  that  they  are  the  Sf  e^'ti^ 
avenues  by  which  the  humbler  classes,  by  industry,  activity,  ■"  ^'^J**  ^^^ 
and  intelligence,  can  force  their  way  into  the  highest  situa-  tagea  retniting 
tions  of  the  state ;  and,  by  furnishing  the  means  of  uniting  tare  of  chUdm 
at  an  early  age  the  upper  and  lower  classes,  they  tend  to  ^na^*o^^da8»- 
bind  together  by  the  strongest  tie  the  whole  system  of  «•  in  the  wm 
society  (a)." 

The  observations  which  have  been  made  upon  the  income  The  question  ia 
of  this  charity  being  sufficient  to  maintain  competent  mas-  competent  mas- 
ters, do  not  in  my  opinion  present  this  case  in  its  true  JJhoofSn'be*' 
point  of  view.    All  the  cases  establish  that  it  is  the  duty  Pfo^i^ed  for  a 

,  "^     giTen  mcome, 

of  the  Court  to  consult  to  the  utmost  the  interests  of  the  but  bj  what 

free  scholars,  the  primary  object  of  the  founder's  bounty;  "^^f a%^ 

and  the  question  therefore,  as  I  view  it,  is,  not  whether  S^^,^^^.^^ 

competent  masters  can  be  provided  for  a  given  income,  but  *J®"**  morale 

by  what  means  the  services  of  superior  masters  can  be  se-  win  exclude 

cured.    It  cannot  I  think  be  doubted,  that  the  admission  ^JH^where^Se 

of  boarders  into  the  school  tends  to  accomplish  this  end;  '?®®^?^*^1 

and  when  it  is  asked  that  boarders  may  be  excluded  from  it,  «ent  for  the 

it  must  be  borne  in  mind  that  the  probable  if  not  the  ne-  the  master. 
cessary  consequence  will  be,  to  lower  the  standard  of  the 
masters. 

I  must  add  upon  this  part  of  the  case,  that  there  appears 
to  have  been  some  practice  in  this  school  of  taking  board- 
ers, although  to  a  limited  extent  only,  and  abandoned  of 
late  years  in  consequence  of  the  advanced  ages  of  the  mas- 

(a)  1  Ph.  761. 
VOL.  IX.  B  B  H.  W. 
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ters;  and  whatever  mj  opinion  as  to  boarders  might  hare 
been,  I  could  not  consistently  with  the  authorities  have 
excluded  them  during  the  incumbency  of  Mr.  Cockin,  I 
must  add  also,  that  it  is  the  duty  of  the  trustees  to  take 
care  that  the  number  of  boarders  admitted  be  not  such  as 
in  any  manner  to  affect  the  admission  of  free  boys,  or  the 
means  of  educating  them  to  the  best  advantage,  according 
to  the  provisions  of  the  scheme. 


I  have  thought  it  right  to  enter  more  fully  into  this  ques- 
tion as  to  boarders,  because  I  find,  on  referring  to  Mr.  Car- 
lisle's work  on  endowed  schools,  that  there  is  scarcely  one 
of  these  grammar  schools  in  which  boarders  are  not  re- 
ceived; and  I  am  fearful  that  great  mischief  would  ensue 
if  any  countenance  were  given  to  the  notion,  that  this  Court 
would  exclude  them  in  all  cases  where  the  income  of  the 
charity  was  sufficient  for  the  maintenance  of  the  masters. 
Such  a  determination  would  I  think  lead  to  endless  ques- 
tions, which  could  only  be  determined  by  this  Court,  as  to 
what  amount  was  to  be  considered  sufficient  for  the  mas- 
ters' maintenance.  No  rule  laid  down  for  one  school 
could  with  any  justice  be  applied  to  another;  and  it  would 
be  necessary  to  consider  in  each  case  the  position  and  char- 
acter of  the  school. 


As  to  the  question  raised  by  the  information  in  regard  to 
the  payments  charged  upon  the  free  scholars,  I  am  of  opin- 
ion that  the  information  ought,  as  to  this  also,  in  any  view 
of  the  case,  to  be  dismissed.  There  are  many  branches  of 
education  provided  by  this  scheme  which  do  not  fall  within 
the  ordinary  range  of  the  instruction  which  the  masters  of 
grammar  schools  are  bound  to  give;  and  the  income  of  the 
charity  does  not,  in  my  opinion,  afford  an  adequate  remu- 
neration for  such  extended  instruction.  The  number  of 
boarders  could  not  of  course  be  relied  on  as  a  provision 
for  this  instruction,  and  I  do  not  see  how  it  could  be  se- 
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cured  otherwise  than  by  these  payments.  The  question, 
therefore,  appears  to  me  to  have  been  reduced  to  this, 
whether  it- was  desirable  that  this  instruction  should  be 
secured;  and  I  am  of  opinion  that  it  was:  for,  it  being  ne- 
cessary to  keep  up  the  grammar  school,  and  to  maintain 
the  superior  education  afforded  by  it,  I  think  it  could  not 
be  otherwise  than  desirable  that  that  education  should  be 
made  complete.  As  to  the  minor  points,  respecting  the  ages 
and  number  of  the  boys,  I  regard  them  so  entirely  as  matter 
of  discretion,  involving  no  general  principle,  that  I  do  not 
think  it  necessary  to  enter  into  them;  and  the  facts  do  not 
raise  the  question  as  to  the  prizes. 
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There  is,  however,  one  question  in  this  case  which  I  feel 
bound  to  entertain,  regarding  it  as  a  question  not  of  dis- 
cretion, but  of  principle;  I  mean  the  question  as  to  the 
religious  qualification  of  the  boys  required  by  this  scheme, 
and  as  to  the  other  provisions  having  reference  to  religious 
instruction.  There  is,  I  think,  some  reason  to  suspect  that 
this  school  was  in  connection  with  the  Church  of  Englandy 
but  the  evidence  shews  that  the  usage  has  been  to  admit 
the  children  of  dissenters;  and  in  the  absence  of  any  posi- 
tive evidence  confining  the  benefit  of  the  charity  to  mem- 
bers of  the  Church  of  Englandy  I  think  the  question  must 
be  governed  by  usage,  and  that  the  Attorney-General  is 
therefore  entitled  to  have  this  restriction  removed.  I 
think  also  that  this  scheme,  having  been  finally  settled  in 
1848,  after  the  decision  in  the  Warwick  School  case  (a), 
ought  not  to  have  contained  the  other  provisions  as  to  re- 
ligious instruction  which  are  inserted  in  it  The  course 
pursued  in  the  Warwick  School  case  is,  in  my  judgment,  by 
far  the  best  to  be  adopted  where  dissenters  are  admitted 
to  these  schools,  as  it  tends  to  prevent  those  feelings  of 
offence  which  are  too  apt  to  arise  on  such  a  subject.     I 


(a)  In  re  King's  Granmar  School  in  the  Borough  of  Warwicky  1  Ph.  664. 

BB  2 
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shall,  therefore,  direct  this  scheme  to  be  reformed  accord- 
ing to  the  precedent  of  the  Wanvick  School  case. 

The  remaining  question  raised  hj  this  information  is, 
as  to  the  exchange ;  and  upon  this  point  I  feel  no  difficulty. 
It  is  not  alleged  that  there  was  any  fraud  or  concealment 
in  the  transaction,  or  that  all  the  requisites  of  the  Act 
were  not  duly  observed ;  but  it  is  said  that  the  exchange 
was  for  the  convenience  of  the  master,  and  that  it  was 
not  beneficial  to  the  charity,  except  upon  the  footing  of 
boarders  being  maintained.  Those  are  questions  with 
which,  in  my  opinion,  this  Court  has  nothing  to  do.  It 
was  part  of  the  duty  of  the  Commissioners  appointed  under 
the  Act,  to  ascertain  whether  the  exchange  was  for  the 
permanent  benefit  of  the  charity,  and  it  was  the  duty  of 
the  bishop  to  review  their  determination.  The  Commis- 
sioners and  the  bishop  have  determined  it  to  be  beneficial, 
and  I  am  aware  of  no  power  which  this  Court  has  to  re- 
verse their  decision.  It  was  said,  that  the  bishop  was 
himself  a  trustee;  but  it  is  not  alleged  that  he  had  any 
personal  interest  in  the  matter,  or  that  he  in  any  manner 
misconducted  himself  To  hold  that  the  exchange  could 
be  affected  upon  such  a  ground,  would  be  to  render  the 
Act  inoperative  in  all  cases  where  the  bishop  happens  to 
be  a  trustee  of  the  charity;  and  this  clearly  could  not  be 
the  intention  of  the  Legislature,  as  the  Act  contains  ex- 
press provisions  applicable  to  the  case  where  the  party 
who  takes  in  exchange  happens  to  be  a  trustee. 


The  decree  therefore  which  I  shall  make,  will  be  to  alter 
the  scheme  as  to  matters  of  religious  qualification  and  in- 
struction, in  the  mode  which  I  have  pointed  out,  and  to 
dismiss  the  rest  of  the  information.  So  far  as  I  dismiss  it, 
I  shall  dismiss  it  with  costs;  as,  although  no  just  complaint 
The  Court  d»-  Can  be  made  of  the  pleadings  in  the  cause,  I  most  highly 
SSrity*ii5bnn-   disapprove  of  charity  informations  got  up  by  public  meet- 
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ings  and  supported  by  public  subscription.    And  I  think        i65i. 
there  is  just  reason  to  complain  of  the  enormous  mass  of 
evidence  by  which  this  information  has  been  attempted  to 
be  supported,  and  of  the  character  of  some  parts  of  that 
evidence— I  allude  particularly  to  the  evidence  of  the  sur-     /u^€ti<, 
veyors.    So  far  as  I  give  relief  upon  this  information,  I  atioiu  got  up 
shall  give  it  without  costs,  being  fully  satisfied,  fipom  the  injllad*^ 
conduct  of  one  of  these  relators,  that  the  matter  on  which  E^'JJliJ^^"*^ 
the  relief  is  given  was  not  the  substantial  ground  on  which  ^^ 
this  information  was  filed.    I  find  that  one  of  the  relators 
himself  objected  before  the  bishop  to  the  children  of  dis- 
senters having  been  admitted  to  the  school.    The  trustees 
will  take  their  extra  costs  out  of  the  fund. 


T 


DARBY  V.  BAINES.  ji^ov,  7th  tk 

\Oth. 
HE  Plaintiffs,  the  registered  owners  of  56-64ths,  and  No  question 

the  Defendant,  the  registered  owner  of  8-64ths  of  the  JJlriSi^raof* 

barque  Deborah^  made  and  signed  the  following  agree-  ^^^Jj^ 

ment:-—  rights  of  Mmie 

"  Liverpool,  19th  Nov.  1849.  XJ^^wn- 

"  It  is  agreed  by  the  owners  of  the  barque  Deborah,  that  en  of  a  ship, 

the  ship  shall  be  managed  by  Messra  Darby  Jk  Bim,  who  tilw  numafle- 

shall  receive  a  commission  of  2^2^  per  cent  on  all  disburse-  JJtp^aSd  Uw 

ments,  and  that  to  James  Baines  the  usual  brokerage  on  ??**^*?g  ^ 

any  charter  he  may  procure  for  her;  but  in  case  it  shall  of  registry, 

be  deemed  advisable  not  to  charter  the  ship  on  her  home-  ^hts  anregu- 

ward  voyage,  then  he  shall  only  receive  a  commission  of  J^j^enJ^ 

II.  per  cent,  for  collecting  freight  &a,  and  no  other  bro-  tered  into  be- 

kerage:  and  it  is  agreed,  that  Thomas  Rohinaon,  Esq.,  and  owners  of  the 

ship. 

Powers  and  duties  of  the  managing  owners  of  a  ship  as  between  themselres  and  the  other  pari 
owners. 

Construction  of  an  agreement  entered  into  by  the  part  owners  of  a  ship,  with  regard  to  the  Bianage- 
ment  of  the  ship  and  i£t  allowances  for  brokerage  and  commisnon. 
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WiUiam  Roberts,  Esq.,  shall  be  appointed  auditors  to  ex- 
amine the  accounts.  The  insurance  on  the  ship  to  be  ef- 
fected by  Messrs.  Darby  A  Sim  for  all  the  owners.  Ship 
to  be  valued  at  35002.'' 

The  bill  complained,  that,  on  the  arrival  of  the  barque 
in  London,  in  August,  1850,  the  Defendant's  clerk  went 
on  board,  and  untruly  stated  to  Lidon,  the  master,  that 
he  had  received  a  letter  from  the  Plaintiffs  Darby  Jk  Sim, 
requesting  him  to  have  the  ship  reported  by  certain  bro- 
kers whom  he  named;  and  by  such  statement  of  his  clerk 
the  Defendant  obtained  from  the  master  possession  of  the 
ship's  certificate  of  registry,  which  he  still  held;  that  the 
Defendant  had  given  notice  to  the  parties  from  whom  the 
freight  was  due,  not  to  part  with  it;  that  he  had  also  af- 
fected to  enter  into  a  contract  for  chartering  the  vessel  for 
a  future  voyage;  that  the  Plaintiffs  Darby  Jk  Sim,  under 
their  powers  of  management,  had  chartered  the  vessel  for 
a  voyage  to  South  Australia,  but  which  charter  the  De- 
fendant had  written  to  the  charterers  to  repudiate.  The 
bill  alleged,  that  the  vessel  could  not  clear  out  at  the  Cus- 
tom House  or  proceed  on  her  voyage  without  the  produc- 
tion of  the  certificate  of  registry;  and  the  bill  prayed,  that 
the  Defendant  might  be  restrained  by  injunction  from  pre- 
venting the  Plaintiffs  Darby  Jk  Sim  from  receiving,  or  in- 
terfering with  them  in  receiving,  the  freight  due,  and  from 
preventing  or  interfering  with  the  sailing  of  the  ship  in 
fulfilment  of  the  charter-party  made  by  Darby  &  Sim  for 
the  voyage  to  South  Australia,  either  by  withholding  the 
certificate  of  registry  or  otherwise;  and  that  he  might  be 
likewise  restrained  from  in  any  manner  preventing  the 
Plaintiffs  Darby  Jt  Sim  from  having  the  management  of 
the  ship  under  the  agreement;  and  that,  if  necessary,  a 
receiver  and  manager  might  be  appointed. 


The  Defendant  by  his  affidavit  denied  that  he  had  given 
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any  instructions  to  his  clerk  to  make  an  untrue  statement 
to  the  master;  and  he  and  his  clerk  denied  that  such  un- 
true statement  had  been  made.  The  Defendant  asserted, 
that,  under  the  contract,  he  was  entitled  to  his  commission 
for  chartering  the  barque;  and  that  he  had  actually  entered 
into  a  beneficial  charter-party  for  a  future  voyage,  and 
therefore  he  refused  to  deliver  up  the  certificate  of  regis- 
try. He  stated,  that  he  had  withdrawn  the  notice  to  re- 
tain the  freight;  and  he  also  stated,  that  the  Plaintiffs  had 
entered  into  the  charter-party  for  the  voyage  to  Australia 
after  they  had  notice  of  the  charter-party  which  the  De- 
fendant had  effected;  and  that  the  charter-party,  for  which 
the  Plaintiffs  had  contracted,  was  not  beneficial  to  the 
ownera  He  alleged,  that  the  object  of  the  Plaintiffs  was  to 
obtain  the  exclusive  chartering  of  the  barque,  and  to  com- 
pel him  to  sell  his  share  at  an  undervalue. 


1851. 


Mr.  Bacon  and  Mr.  W.  M.  James  for  the  Plaintiff. 

Mr.  RoU  and  Mr.  Dickinson  for  the  Defendant — First, 
this  is  a  case  of  a  dispute  between  the  owners  of  a  ship,  in 
which  the  proper  jurisdiction  is  in  the  Admiralty  Court, 
and  not  in  equity. 

Secondly. — ^According  to  the  terms  of  the  agreement, 
the  Defendant  is  entitled  to  charter  the  ship,  and  to  re- 
ceive the  usual  brokerage  on  such  charter;  and  this  right 
the  Plaintiffs  are  not  entitled  to  take  from  him.  The 
affidavits  shew,  that  the  Defendant  has  actually  entered 
into  a  charter-party ;  and  he  has  thereby  entitled  himself 
to  the  benefit  which  the  agreement,  in  such  a  case,  gives 
him.  The  Court  will  not  therefore  aid  the  Plaintiffs  in 
an  attempt  to  defeat  the  contract. 
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Vics-Chamobllor  : — 

The  question  whether  the  injunction  should  be  granted 
or  not,  mainly  depends  upon  the  construction  of  the  agree- 
ment; and  I  am  of  opinion,  that,  upon  the  true  construc- 
tion of  the  agreement,  the  right  to  charter  the  barque  be- 
longs to  Messrs.  Darby  &  Sim, 

The  first  clause  of  the  agreement  runs  thus : — "  It  is 
agreed  by  the  owners  of  the  barque  Deborah,  that  the  ship 
shall  be  managed  by  Messrs.  Darby  Js  Sim,  who  shall  re- 
ceive a  commission  of  2^1  per  cent  on  all  disbursements.'' 
And  I  take  the  eflTect  of  this  clause  to  be  to  place  Messrs. 
Darby  <fe  Sim  in  the  position  of  managing  owners,  or,  in 
other  words,  of  ship's  husbands;  and  the  powers  and  duties 
of  ship's  husbands  are  thus  stated  in  Abbott  on  Shipping: 
"  He  is  to  see  that  the  ship  is  properly  repaired,  equipped, 
and  manned;  to  procure  freights  or  charter-parties;  to 
preserve  the  ship's  papers;  to  make  the  necessary  entries; 
adjust  freight  and  averages;  disburse  and  receive  monies; 
and  keep  and  make  up  the  accounts  as  between  all  par- 
ties interested.  His  acts  for  these  purposes  are  to  be  con- 
sidered to  be  the  acts  of  all  the  part-owners,  who  are  liable 
on  all  contracts  entered  into  by  him  for  the  conduct  of 
their  common  concern — ^the  employment  of  the  ship  (a)." 
The  Defendant  therefore  must,  I  think,  be  considered  to 
have  given  all  these  powers  to  Darby  Jk  Sim  by  the  first 
clause  of  the  agreement  Is  then  the  power  of  chartering 
thus  given  to  them  taken  away  from  them,  and  given  to 
the  Defendant,  by  the  subsequent  clauses  of  the  agreement? 
I  am  of  opinion  that  it  is  not.  The  next  clause  merely  pro- 
vides, that  the  Defendant  shall  have  the  usual  brokerage 
in  any  charter  he  may  procure  for  the  ship.  There  is  a 
marked  distinction  between  the  absolute  language  in  the 
fiarst  clause  "  shall  be  managed,"  and  the  contingent  expres- 


(a)  Abbott  on  Shipping,  p.  106,  7th  edit. 
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sion  in  the  second  clause  *'  may  procure."  If  the  intention 
had  been  that  the  Defendant  should  have  the  unqualified 
right  to  charter,  why  was  not  the  language  in  the  second 
clause  as  absolute  as  in  the  first?  I  am  much  disposed  to 
think,  that  the  second  clause  had  reference  to  some  doubt 
which  was  entertained,  whether  the  Defendant,  being  part- 
owner,  could  charge  brokerage  on  any  charter  he  might 
procure,  and  was  inserted  for  the  purpose  of  securing  to 
him  the  right  to  do  so;  but  whether  this  was  so  or  not,  I 
think,  that,  at  all  events,  this  clause  could  not  take  away 
the  right  given  by  the  preceding  one. 


1861. 


Judgment 


It  was  said,  however,  that  whatever  might  be  the  effect 
of  the  second  clause,  the  last  clause  clearly  gave  the  right 
to  the  Defendant;  but  I  think  that  it  does  not,  and,  on 
the  contrary,  that  it  confirms  the  construction  contended 
for  by  the  Plaintiffa  The  terms  of  the  clause  are,  "  but 
in  case  it  shall  be  deemed  advisable  not  to  charter  the 
ship  on  her  homeward  voyage,  then  he  shall  only  receive 
a  commission  of  12.  per  cent  for  collecting  freight,  &a,  and 
no  other  brokerage;"  and  I  think  the  true  meaning  of  the 
clause  is,  that,  in  case  any  charter  which  the  Defendant 
might  procure  should  not  extend  to  the  homeward  voyage, 
he  should  only  receive  the  12.  per  cent.  commissioiL  I 
think  this  must  be  the  true  meaning  of  the  clause,  because 
the  introductory  words  import  a  qualification  of  the  pre- 
vious clause  providing  for  the  allowance  of  the  usual  bro- 
kerage; and  the  words  '^  no  other  brokerage,"  at  the  end, 
seem  to  confine  the  allowance  to  be  made  to  the  commis- 
sion only;  and  I  think  this  clause  confirms  the  construc- 
tion contended  for  by  the  Plaintiffs,  for  the  words  ''  in 
case  it  shall  be  deemed  advisable "  cannot  be  construed 
to  mean  in  case  the  Defendant  shall  deem  it  advisable, 
but  must  be  taken  to  refer  to  the  judgment  of  the  par- 
ties to  whom  the  power  of  management  was  given.    This 
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being  my  construction  of  the  agreement,  I  am  of  opinion 
that  the  order  for  the  injunction  and  manager  must  be 
granted;  and  I  grant  it  the  more  readily,  because,  with- 
out reference  to  the  question,  whether  the  certificate  was 
obtained  by  false  representation  or  not,  I  think  the  De- 
fendant cannot  be  entitled  to  use  it  in  contravention  of 
the  agreement 

It  being  the  province  of  this  Court  to  deal  with  the 
agreement  of  the  parties,  there  is  no  difficulty  about  the 
jurisdiction. 


LiBKRTT  was  given  to  all  parties  to  propose  themselves  as  receiver 
and  manager. 


BROMITT  tr.  MOOR 

A.  CLAIM  for  redemption. — It  stated  that,  under  an  in- 
denture of  the  17th  of  June,  1824,  made  between  Dorothy 
Bromiit  of  the  one  part,  and  John  England  and  Thomas 
DaUry  of  the  other  part,  and  under  the  will  o( Dorothy  Bro- 
mi«,  dated  the  7th  of  November,  1833,  the  Plaintiff  William 
Bromitt  was  entitled  tt)  the  equity  of  redemption  of  the 
freehold  property  comprised  in  the  said  indenture,  which 
was  originally  mortgaged  for  securing  500^  and  interest; 
and  that  the  Defendant  Ami  Moor  was  entitled  to  the 
principal  money  and  interest  (if  any)  remaining  due  upon 
the  mortgage. 


A  party  to  a 
suit  in  which 
a  decree  of 
foreclosure  hat 
been  made,  in 
the  absence  of 
another  party 
interested  in 
the  estate, 
whose  inter- 
est was  not 
disclosed  on 
the  plead- 
ings, is,  not- 
withstanding 
the  imperfec- 
tion of  the  suit, 
bound  by  the 
decree  of  fore- 
closure. 

A  party  to  a  foreclosure  suit,  whose  interest  is  thereby  foreclosed,  and  who  afterwards  becomes 
entitled  to  an  interest  in  the  lame  estate  by  derise  or  otherwise,  from  another  person  who  was  not 
a  par^  to  the  foreclosure,  may  bring  his  bill  of  redemption. 

Relief  will  not  be  given  in  such  a  case,  on  a  claim  for  redemption,  stating  only  that  the  PUintiff 
is  entitled  to  the  eqnitv  of  redemption  under  certain  instruments,  but  not  stating  any  of  the  pro- 
ceedings in  the  suit  for  foreclosure,  or  the  grounds  on  which  the  Plaintiff  seeks  to  set  it  aside. 
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The  Defendant  met  the  claim  bj  an  affidavit,  which  i85l 
stated  thaty  in  the  year  1842,  William  Moor  (under  whom 
the  Defendant  was  deyisee,)  filed  his  bill  of  foreclosure 
against  the  Plaintiff  WiUiam  BromiU,  as  the  heir-at-law  of 
his  mother  Dorothy  Bromitty  the  mortgagor,  who  was  by 
the  bill  allied  to  have  died  intestate;  that  he  put  in  his 
answer;  that  the  usual  decree  for  account  and  foreclosure 
in  default  of  payment  was  made  in  March,  1844;  and  that, 
the  sum  found  due  to  Moor  not  having  been  paid,  the 
order  for  foreclosure  was  made  absolute  on  the  llth  of 
February,  1846.  The  Defendant  also  put  in  evidence  the 
answer  of  the  Plaintiff  WiUiam  Bromitt  in  the  foreclosure 
suit  By  his  answer,  the  Plaintiff  denied  that  Dorothy 
Bromitt  had  died  intestate,  and  admitted  possession  of  the 
probate  copy  of  her  will  He  also  admitted  that  he  {Wil- 
liam)  was  the  heir-at-law  of  Dorothy. 

In  reply  to  the  Defendant's  affidavit,  the  Plaintiff  filed 
a  further  affidavit,  which  stated  that  Dorothy  Bromitt,  the 
mortgagor,  died  in  1836,  having  by  her  will  devised  all  her 
lands  to  her  sons,  the  Plaintiff  and  Oeorge  Bromitt;  that 
George  Bromitt  died  in  October,  1850,  having  by  his  will 
devised  all  his  interest  in  the  property  in  question  to  the 
Pkintiff 

The  will  of  Dorothy  Bromitt  was  in  the  following  words : 
— "  First,  I  give  and  bequeath  to  my  son  WiUiam  Bromitt 
and  my  son  Oeorge  Bromitt,  and  likewise  constitute  and 
ordain  them  my  sole  executors  of  this  my  last  will  and  tes- 
tament, all  and  singular  my  lands,  messuages,  and  tene- 
ments, with  all  my  goods  and  chattels,  by  them  freely  to 
be  possessed  and  enjoyed;  and  I  also  hereby  ordain  and 
appoint  my  above  executors  to  pay  to  my  son  John  Wat- 
son Bromitt,  twelve  months  after  my  decease,  201." 

The  Defendant  rejoined  by  another  affidavit,  to  the 
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1851.  eflfect,  that  the  deyise  of  the  mortgaged  property  by  Doro- 
thy Bromitt  was  not  known  to  the  mortgagee  at  the  time 
of  the  foreclosure  suit 


SUOemenL 


Argument         Mr.  Sdwyn  for  the  Plaintiff. 

First— The  Plaintiff  was  a  party  to  the  suit  of  1842,  in  the 
character  of  heir-at-law  of  the  mortgagor;  and,  although 
hb  interest  was  as  devisee  and  not  as  heir-at-law,  it  must 
be  admitted,  that,  whatever  estate  or  interest  he  then  had, 
it  was  foreclosed.  The  estate  of  George  Bromitt,  who  was 
then  living,  and  was  not  a  party,  was  untouched  by  the 
decree;  that  estate  has  since  been  devised  by  George  to 
the  Plaintiff;  and  the  Plaintiff  is  not  less  entitled  to  the 
benefit  of  such  devise  than  any  other  person,  an  entire 
stranger  to  the  proceedings  in  the  foreclosure  suit,  would 
have  been. 

Secondly. — The  question  then  is,  what  interest  the  Plain- 
tiff and  George  Bromitt  took  under  the  devise  contained  in 
the  will  of  Dorothy  the  mother.  The  words  of  the  devise 
are  sufficient  to  pass  the  fee:  Doe  \.Hadewoodia) ;  and  the 
Plaintiff,  taking  the  interest  oi  George  and  offering  to  pay 
the  entire  mortgage  debt  and  interest,  is  entitled  to  re- 
deem the  whole  estate. 

Thirdly. — But  if  the  Court  should  hold  that  the  devise 
gave  the  sons  a  life  estate  only,  still  the  decree  of  foreclosure 
was  irregular,  as  the  suit  was  defective  in  parties,  George 
not  being  a  Defendant;  and  the  Plaintiff  is  entitled  to  re- 
deem, notwithstanding  what  was  done  in  that  suit:  Cook 
Y.  Sadler  {b). 

(o)  6  A.  &  E.  167.  (6)  2  Vem.  236. 
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The  Viob-Chanoellob  desired  the  counsel  for  the  De- 
fendant to  confine  their  argument  to  the  point  on  the  con- 
struction of  the  will. 

The  SoUdtar-Oeneral  and  Mr.  OlassCy  for  the  Defendant, 
cited  Ooodright  v.  Barron  (a)  and  Doe  y.  Bainea  (b),  cases 
in  which  words  nearly  similar  to  the  present  had  been  held 
to  be  insufficient  to  pass  the  fee. 


877 


1861. 


ArgumetU 


The  Vioe-Chakobllob  said,  that  the  plaintiff  had  not 
thought  proper  to  state  on  his  claim  any  of  the  facts  of 
the  case  with  regard  to  the  foreclosure  suit,  or  the  grounds 
on  which  he  sought  to  treat  that  suit  as  ineffectual,  but  had 
brought  forward  his  case  as  if  it  were  a  simple  claim  for 
redemption,  to  which  no  impediment  existed.  Upon  that 
ground  alone  the  claim  would  have  been  dismissed.  He 
would,  however,  dispose  of  the  present  case,  not  on  the  in- 
sufficiency of  the  pleadings,  but  on  the  merits.  Supposing 
that  the  will  of  Dorothy  did  not  pass  the  absolute  interest 
in  the  fee  of  a  moiety  of  the  mortgaged  estate  to  Chorge, 
the  Plaintiff  and  G^eorge  had,  at  the  time  of  the  foreclosure, 
a  joint  interest  for  life  in  the  undivided  moieties  of  the 
estate,  with  the  fee  in  the  Plaintiff;  in  this  state  of  their 
interests,  the  Plaintiff  was  made  a  party  to  the  bill  of  fore- 
closure, and,  in  that  suit,  he  raised  no  objection  on  the 
ground  that  OeorgewBs  not  a  party,  and  he  allowed  a  de- 
cree to  be  made  against  him.  In  this  view  of  the  case, 
the  claim  now  made  was  an  attempt  to  set  up  an  objection 
for  want  of  parties  in  the  former  suit,  which,  if  valid,  (and 
he  did  not  say  it  was  not  valid),  ought  to  have  been  taken 
in  the  foreclosure  suit  before  the  decree  was  obtained.  The 
Plaintiff  could  not  now  avail  himself  of  such  an  imperfec- 
tion to  avoid  the  effect  of  the  foreclosure.    The  only  ques- 


JudgmenL 


(a)  11  East,  220.  (6)  2C.M.&R23;  ^.  C,  5 Tyr.  655. 
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Bromitt 

Moor. 

Judgment 

The  wo^d^  "  I 
bequeath  to  my 
•oni,  A.  and  D., 
and  likewiae 
constitute  and 
ordain  them  my 
■ole  executors 
of  this  my  will, 
all  and  singular 
my  lands,  mes- 
suages and  tene- 
ments, with  all 
my  goods  and 
chattels,  by 
them  freely  to 
be  possessed 
and  enjoyed," 
hddy  not  to  be 
a  derise  in  fee. 


tton  then  on  the  merits  was,  whether  any  interest  in  the 
estate  became  vested  in  the  Plaintiff  upon  the  death  of 
Oeorge.  The  construction  of  the  will  must  be  governed  by 
the  cases  of  Ooodright  v.  Barron  and  Doe  v.  Baines,  unless 
those  cases  have  been  overruled  by  Doe  v.  Hadewood.  But 
the  latter  case  was  determined  upon  the  effect  of  the  pe* 
culiar  expression  by  which  the  testator  appointed  the  per- 
son named  in  the  will  to  be  sole  executrix  of  his  freehold 
house,  which  the  Court  thought  could  only  be  satisfied  by 
holding  that  the  fee  passed.  By  the  gift  in  the  present 
will  of  the  "  lands,  messuages,  and  tenements,"  nothing 
more  than  the  life  estate  passed.  The  direction  to  the 
executors  to  pay  202.  to  John  Watson  BromiU  did  not 
affect  the  disposition  of  the  real  estate. 

Claim  dismissed,  with  costs. 


Nov.  \Ath, 


GOODE  tf.  WEST. 


The  Court  will    A.  CLAIM  Stating  certain  deeds  of  settlement  and  ap 

not  give  relief 
on  a  claim 
where  the  ma- 
terial fiu:ts  of 
the  case,  being 
inthePlaintiff*s 
knowledge,  aro 
not  stated  upon 
the  claim,  and 
the  case  stated 
upon  the  claim 
is  not  the  case 
upon  which  the 
Court  is  to  ad- 
judicate. 

A  trustee 
paying  into 
Court  a  sura  of 
money  under 

the  Trustee  Relief  Act,  (10  &  11  Vict  c.96),  although  such  sum  may  be  less  than  the  amount  of  the 
trust  fund  in  his  hands,  is  discharged  as  to  Uie  money  so  paid  in;  and  after  such  payment  the  parties 
beneficially  interested  can  proceed  only  under  the  Act  to  recover  the  money  so  paid  in ;  and  the  ordi- 
nary jurisdiction  of  the  Court,  as  against  the  trustee,  is  confined  to  the  balance  which  may  remain 
due  from  the  trustee  in  respect  of  the  trust  fund  after  such  payment 


pointment,  under  which  the  Plaintiff  and  other  persons 
therein  named  became  entitled,  upon  the  death  of  the  te- 
nant for  life,  in  January,  1860,  to  a  sum  of  1777t  13«.  lid 
inrested  on  mortgage  by  the  Defendants,  the  trustees,  and 
which  the  Defendants  had  recently  called  in  and  received, 
and  claiming  to  have  the  said  sum  and  interest  applied 
and  divided  between  the  Plaintiff  and  the  other  persons 
beneficially  entitled  thereto,  and  the  Plaintiff's  costs  of 
the  suit,  and  all  proper  directions  given  and  accounts 
taken  for  that  purpose. 
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The  affidayits  in  support  of  the  claim  stated  a  corre* 
spondence  between  the  solicitors  of  the  parties,  on  the  sub- 
ject of  a  release  of  the  trustees,  and  the  custody  of  the  deed 
of  appointment  The  Plaintiff  also  exhibited  an  office 
copy  of  an  affidavit,  made  by  the  Defendants  on  paying 
into  Court  4442.  8^.  5d.y  being  the  one-fourth  part  of  the 
trust  fund  appointed  to  the  Plaintiff,  172.  12«.  2d,  interest 
thereon,  which  accrued  after  the  death  of  the  tenant  for 
life,  and  l3L98.2d.  interest  accruing  in  the  lifetime  of  the 
tenant  for  life,  claimed  both  by  her  executors  and  by  the 
Plaintiff,  deducting  from  the  first  sum  251  claimed  to  be 
due  to  the  trustees  for  their  costs  as  against  the  Plaintiff. 
The  trustees,  by  this  affidavit,  stated,  that  they  were  ad- 
vised and  believed  they  could  not,  as  trustees,  safely  pay 
such  trust  monies  to  the  Plaintiff,  without  having  the  deed 
of  appointment  delivered  up  to  them  as  their  authority  and 
justification  for  such  payment,  or  having  at  least  a  cove- 
nant by  the  Plaintiff  to  produce  such  deed  at  his  own  ex- 
pense; and  that  the  said  ThomaaOoode  had  refused  either 
to  give  up  the  said  last-mentioned  deed  or  to  enter  into 
such  covenant 
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Goods 

West. 

SUUeiMnL 


The  Defendants^  by  their  affidavit,  stated,  that  they  had 
paid  the  sums  into  Court  under  the  statute  10  &  11  Vict, 
c.  96  (a)|  for  the  reasons  stated  in  their  said  affidavit. 


The  Solicitor  Oenerai  and  Mr.  Younge  for  the  Plaintiff. — 
The  trustees  have  not  paid  into  Court  the  trust  fund;  they 
have  taken  upon  themselves  to  deduct  arbitrarily  a  sum 
of  25/.,  for  which  no  satisfactory  explanation  can  be  given; 
for  it  is  an  unreasonable  demand  for  the  mere  costs  of  pre- 
paring a  release,  even  if  the  Defendants  ought  not  to  have 
been  satisfied  with  a  simple  receipt :  Chadwick  v.  Heat- 


ArgumefU, 


(a)  The  Tnwtee  Relief  Act 
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Arffument. 


ley  (a).  The  Plaintiff  cannot  apply  by. petition,  under  the 
Trustee  Relief  Act,  for  the  sum  so  improperly  deducted : 
In  the  Matter  of  Bloyea  Trust  (b) ;  and,  therefore,  he  is  en- 
titled to  treat  the  payment  into  Court  as  not  justified,  and 
to  sue  for  the  entire  fund.  If  this  be  not  so,  any  trustee 
may  deduct  a  sum  under  lOZ.  from  the  monies  which  he 
shall  pay  into  Court;  and  as  to  such  deduction  the  cestui 
que  trust  will  be  without  remedy. 

Mr.  Baity  and  Mr.  Simpson  relied  upon  the  statute  as 
the  defence  of  the  trustees  with  reference  to  the  whole 
subject  of  the  claim,  except  the  252.;  and  as  to  the  252., 
they  submittedj  that  the  case  was  not  raised,  and  could 
not  be  determined  upon  the  claim.  The  Court  would  only 
proceed  secundum  allegata  et  probata:  Johns y.  Mason  (c), 
Hccles  y.  Cheyne  (d).  The  Plaintiff  might  have  applied  un- 
der the  Solicitors'  Act  (e)  for  the  taxation  of  the  costs  de- 
ducted. 

The  Solicitor-Generalin  reply. — ^The  Plaintiff  is  at  least 
entitled,  under  the  claim,  to  an  account  of  what  is  due  to 
him;  and  if  the  payment  into  Court  can  be  treated  as  a 
discharge,  the  Plaintiff  will  recover  only  the  balance. 


Judgment.  The  ViCB-CHANOBLLoa  Said,  that  in  the  ease  of  Bromitt 
y.  Moor  (/),  he  had  had  occasion  to  decide  that  parties  re- 
sorting to  the  jurisdiction  of  the  Court  in  this  form,  are 
bound  to  state  in  the  claim  the  material  facts  which  are 
in  their  own  knowledge;  and  that  they  are  not  justified  in 
bringing  their  case  forward  upon  a  statement  which  does 
not  represent  the  facts  as  they  really  stand.  The  Plaintiff 
in  this  case  knew  that  his  share  of  the  fund  was  seyered 


(a)  2  CoU.  137. 

(b)  1  Mac.  &  G.  488. 
(e)  Supra,  p.  29. 


(cO  Id.  210. 

(e)  6  &  7  Vict  c  73. 

(/)  Supra,  p.  374. 
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from  the  other  three-fourths,  and  that  his  one-fourth  share, 
after  deducting  the  25^.,  had  been  paid  into  Court  under 
the  Trustee  Relief  Act  Of  these  facts  the  claim  took  no 
notice,  but,  on  the  contrary,  called  upon  the  Court  to  ad- 
minister the  whole  fund,  as  if  it  were  still  unsevered  and 
in  the  hands  of  the  trusteea  He  entertained  a  strong 
opinion,  that  Plaintiffii  by  their  claims  should  state  the 
actual  facts  upon  which  their  cases  are  founded;  and  he 
said,  that,  until  corrected  by  higher  authority,  he  should 
not  give  the  Plaintiff  relief  in  that  form,  where  the  case 
stated  upon  the  claim  is  not  the  case  on  which  the  Court 
is  to  adjudicate;  and  in  such  a  case  he  should  dismiss  the 
claim,  whatever  course  he  might  take  to  preserve  the  rights 
of  the  parties.  With  regard  to  the  Plaintiff's  title  to  a 
decree  for  payment  of  his  fourth  share  of  the  trust  fund,  the 
jurisdiction  of  the  Court  either  by  bill  or  claim  against  the 
trustees  was,  he  had  no  doubt,  gone  as  to  the  sum  paid 
into  Court.  The  words  of  the  Act  were  conclusive:  the 
receipt  of  one  of  the  cashiers  of  the  Bank  for  the  money  so 
paid  *^  shall  be  a  sufficient  discharge  to  such  trustees,  or 
other  persons,  for  the  money  so  paid  "  (a).  The  Act  has  left 
the  party  beneficially  interested  to  pursue  his  remedy  (as 
to  the  money  so  paid  in)  under  that  Act^  and  not  according 
to  the  ordinary  jurisdiction  of  the  Court  The  trustees 
being  discharged  as  to  the  monies  paid  in,  the  Plaintiff 
could  recover  no  more  than  the  252.  in  dispute;  and  as  to 
that  sum,  this  claim,  for  the  reasons  which  he  had  stated, 
the  Court  would  not  entertain. 


1851. 


Judgment, 


Claim  dismissed  with  costs,  without  prejudice  to  any 
other  proceeding  in  respect  of  the  252. 

(a)  10  &  11  Vict  c  96, 8.1. 


VOL.  IX. 


cc 


H.  w. 
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21«e. 
A  marriage  set- 
tlement declar- 
ed the  trutti  of 
a  sum  of  stock 
to  be,  that,  dur- 
ing the  joint 
lives  of  the  hus- 
band and  wife, 
the  dividends 
should  be  paid 
to  the  wife  for 
her  separate 
use;  and  if  she 
should  die  in 
the  husband^s 
lifetime,  the 
principal  sum 
should  be  trant- 
ferred  to  him 
absolutely;  and 
if  the  husband 
should  die  in 
the  wife*s  life- 
time, then  the 
same  should  be 
held  in  trust 
for  such  person 
as  the  wife 
should  by  will 
appoint    The 
wife  survived 
the  husband :— • 
JHM^  that  the 
wife  took,  by 
implication,  a 
life-interest  in 
the  tnistfiind. 


ALLIN  V.  CRAWSHAY. 

U  PON  the  marriage  of  TT.  Crawford  and  Clara  his  wife, 
Richard  Crawshay  settled  the  sum  of  1900Z.  34  per  cent. 
Annuities,  standing  in  the  names  of  trustees,  upon  trust, 
during  the  joint  lives  of  the  husband  and  wife,  to  pay  the 
dividends  to  the  wife  for  her  separate  use;  and  if  the  wife 
should  die  in  the  lifetime  of  the  husband,  to  transfer  the 
principal  sum  to  the  husband  absolutely ;  but  if  the  hus- 
band should  die  in  the  lifetime  of  the  wife,  then  to  trans- 
fer the  same  to  such  person  or  persons,  and  upon  and  for 
such  trusts,  intents,  and  purposes,  and  subject  to  such 
powers,  provisoes,  conditions,  and  agreements  as  the  wife 
should  by  her  last  will  direct  or  appoint;  and  in  default 
of  such  appointment,  to  stand  possessed  of  the  same  in 
trust  for  the  person  or  persons  who,  at  the  time  of  her  de- 
cease, would  have  been  entitled  to  her  personal  property 
under  the  statutes  for  the  distribution  of  the  personal  es- 
tates of  persons  dying  intestate,  in  case  she  had  died  in- 
testate, and  without  having  been  married.  The  husband 
died  in  1840,  leaving  Clara  his  widow  surviving.  The 
widow  afterwards  took  the  benefit  of  the  Insolvent  Act, 
and  her  assignees  filed  their  claim  against  the  trustees  of 
the  19002L  stock,  for  payment  of  the  dividends  during  her 
life. 


ArffumenL         jfr.  Renshaw,  for  the  Plaintiffs,  contended,  that  a  life- 
interest  in  the  wife  would  be  implied. 

Mr.  Bacon  and  Mr.  Rogers  appeared  for  the  trustees,  (two 
of  whom  were  admitted  to  be  personal  representatives  of 
William  Crawshay  the  settlor,  although  not  upon  the  re- 
cord in  that  character),  and  submitted  the  question  to  the 
Court 
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The  Vicb-Chanoellob  referred  to  the  case  of  TunstaU  y. 
Trappea  {Margaret  Tu/nstaU's  case)  (a),  in  which  a  marriage 
settlement  omitted  to  make  any  provision  as  to  the  inter- 
est of  the  trost-fund  during  the  life  of  the  wife  in  the 
event  of  her  surviving  the  husband;  and  observed,  that| 
subject  to  any  thing  which  might  be  said  by  the  represen- 
tatives of  the  settlor,  he  was  of  opinion  that  the  settlor 
did  not  intend  to  reserve  to  himself  any  portion  of  the 
fund;  and  that  the  wife  took  a  life  estate  by  implication. 
He  thought,  however,  that  where  the  estate  of  the  claim- 
ant before  the  Court  was  raised  only  by  implication,  the 
Court  should  not  decide  the  question  in  the  absence  of  the 
personal  representatives  of  the  settlor. 


883 


1851. 


Judgtnent. 


The  executors  of  the  settlor  afterwards  appeared  and 
declined  to  argue  the  question  further;  and  the  Court  de- 
clared that  the  wife  was  entitled  to  a  life-interest  in  the 
fund,  and  directed  it  to  be  brought  into  Court,  and  the 
dividends  paid  to  the  Plaintiffs. 

(a)  3  Sim.  312. 
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^^  2^^  CROSSLEY  V.  CROWTHER. 

ii.«whowMan  xN  May,  1841,  Collins  deposited  with  Crosdey  the  title 
gagee  by  ^^  deeds  of  a  house,  and,  at  the  same  time,  executed  a  bond 
pro^L^io**^  to  him,  to  secure  700Z.  and  interest  CMina  died  in  April, 
iM  to  the  estate  1844,  having  appointed  his  wife  Alice,  and  Crawther,  his 
off  by  a,  on  an  ezecutrix  and  executor,  and  devised  the  house  to  Crowther 
STewi^tontf  ^P^^  certain  trusts,  but  without  power  of  sale  or  mortgage. 
Hdt^itatodr'  ^^  October,  1850,  Crosdey  applied  to  Crowther  for  the  pay- 
thatprooeedingi  mcut  of  the  7002.  and  interest;  and,  in  order  to  supply  the 
in  A:t  name  to  pressing  need  which  CroM%  then  represented  that  he  had 
mo^Si«2"teca.  *^'  *^®  money,  there  being  no  funds  of  the  estate  of  Cd- 
nty,  and  there-  Uns,  and  no  property  but  that  which  was  comprised  in  the 
sale  of  the  whole  security,  Crowttier  applied  to  his  solicitor,  Mr.  LeadbeaUery 
moSS^  piJJn  who  procured  Parker  to  advance  the  700i.  upon  the  bond 
SStoJ^f  th!J'  ^^  Orosdey,  Crowther,  and  Alice  the  widow  of  CoUine;  it 
executors  filed  being  agreed  (as  the  affidavit  of  Leadbeatter  stated),  that 
ferecioenre  in  Crosdey's  security  should  not  be  transferred  or  discharged, 
againmhe^re^*  but  that  proceedings  should  be  taken  thereupon  to  enable 
presentiuivesof  CoUinss  representatives  to  raise  the  money  or  effect  a  legal 
that  he  had  mortgage.  LeodbeoMer  then  caused  a  claim  to  be  filed  in 
to  me  £  ci^  ^b^  name  of  Crosdey  against  Crowther  and  A  lice  the  widow, 
md  m^lihat  *"*^  *^®  parties  interested  under  the  will  of  CoUins,  for  a 
it  might  be  tak-  foreclosurc  or  salc  of  the  mortgaged  premises. 

en  off  the  file:  ^ 

--He'd,  that 

there  being  only       CrossUy  now  moved  that  the  claim  might  be  dismissed, 

against  aaser-  ^*^^  costs,  to  be  paid  by  the  Plaintiff;  and  that  the  costs 

«SfcitOT*a£ne  ^^  *^®  Defendants  who  had  entered  an  appearance,  as  be- 

atating  that  the  tween  Solicitor  and  client,  might  be  paid  by  LeodbeoMer^ 

instructions  ,  ,  • 

were  given  in  the  Solicitor,  within  such  time  as  the  Plaintiff  would  other- 
aJ^^^   wise,  in  obedience  to  the  order  on  the  motion,  be  bound  to 

was  tobe  go- 
verned by  AUm  ▼.  Boae,  and  the  claim  was  dismissed,  with  costs,  to  be  paid  by  the  solicitor. 

That,  in  such  a  case,  the  Court  could  not  adjudicate  between  the  solicitor,  by  whom  the  chum  waa 
filed,  and  the  Defendants,  the  representatiTes  of  B.,  by  whom  the  instructions  were  given  to  file  the 
claim  in  A.^i  name;  and  the  Court  left  the  solicitor  to  any  legal  remedy  he  might  hare  against  such 
parties. 
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pay  the  same;  and  in  case  LeadbeaUer  should  n^lect  to 
pay  such  costs,  pursuant  to  the  oxder  to  be  made  on  the 
motion,  and  the  Plaintiff  should  pay  the  same  to  the  De- 
fendants, then  that  LeadbeaUer  might  repay  the  Plaintiff 
such  costs,  and  that  LeadbeaUer  might  pay  to  the  Plaintiff 
and  the  Defendants  the  costs  of  the  application. 

The  motion  was  supported  by  an  affidavit  of  the  Plain- 
tiff, that  the  claim  was  filed  without  his  knowledge  or  con- 
sent, and  without  any  authority  from  him;  and  that  he 
had  never  directly  or  indirectly  adopted  or  acquiesced  in 
the  proceeding.  This  affidavit  was  met  by  the  affidavits  of 
LeadbeaUer  and  Crowther,  to  the  effect  that  the  money  was 
paid  to  Croadey^  and  the  bond  to  Parker  executed,  in  Oc- 
tober, 1850,  by  the  representatives  of  CoUinSy  upon  the 
express  agreement  between  Croedey  and  Crowthery  that  pro- 
ceedings should  be  taken  in  the  name  oiCrosdey  upon  the 
bond  and  deposit  by  CoUina,  to  enable  Crowther  to  sell  the 
house,  or  execute  a  proper  mortgage  thereof  to  Parker; 
and  that  instructions  to  file  the  claim  were  given  by  Crouh 
ther  in  November,  1850,  with  the  full  concurrence,  know- 
ledge, and  authority  of  Croealey,  The  affidavit  of  Leadr 
beaUery  moreover,  stated,  that  the  instructions  were  given 
to  him  in  the  presence  of  Croadey,  The  affidavit  of  Crouh 
ther  stated,  that  his  object  in  the  proceedings  was  to  save 
expense,  as  far  as  possible,  to  the  estate  of  Collins;  and  that 
it  was  understood  that  Grosdey  should  not  be  personally 
liable  for  costs,  but  that  the  costs  should  be  charged  upon 
the  property. 


Mr.  Prendergaet,  for  the  motion,  cited  Allen  v.  Bone  (a).       Argumeui. 
Mr.  Bagshawe^ontrk. 


(a)  4  Bcav.  493. 
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The  Vicb-Chahcbllob  said  that  he  could  not  put  the  case 
more  favourably  for  Leadbeatter,  than  to  regard  Crosdey  as 
a  trustee  of  the  equitable  mortgage  for  Parker ^  after  the 
advance  of  the  7002.  by  Parker;  and  that  Leo/dbeatter  had 
the  authority  of  Parker  for  the  proceeding  (which  did  not, 
however,  appear).  But  it  could  not  be  said  that  a  solicitor 
might,  on  the  authority  of  a  cestui  que  trust,  institute  pro- 
ceedings in  the  name  of  the  trustee,  without  the  concur- 
rence of  that  trustea  The  affidavit  of  Crofdker  stated, 
that  he  had  given  the  instructions  for  the  claim,  after  the 
transaction  had  taken  place  by  which  the  rights  of  the 
parties  had  been  altered,  with  the  knowledge,  concurrence, 
and  authority  of  Crosdey;  but  that  affidavit  did  not  cor- 
roborate the  statement  of  LeadbeaUer,  that  those  instruc- 
tions were  given  in  the  presence  otOroedey.  If  the  all^a* 
tion,  that  the  instructions  were  given  in  the  presence  and 
with  the  consent  of  Crosdey,  had  been  supported  by  other 
witnesses,  a  different  view  of  the  case  might  have  been 
taken;  but  as  the  case  stood,  there  was  only  the  affidavit 
of  LeadbeaUer^  contradicted  by  that  of  Crosdey.  The  case 
thus  fell  within  the  principle  oiAUen  Y.Bone,  which  laid 
down  the  rule  to  which  he  should  always  adhere,  that 
where  there  was  a  conflict  as  to  the  authority  between  the 
solicitor  and  the  client,  without  further  evidence,  weight 
must  be  given  to  the  affidavit  against,  rather  than  to  the 
affidavit  of,  the  solicitor. 


Order  as  in  Allen  v.  Bone.  The  Court  refused  to  ad- 
judicate as  to  the  question  of  costs  as  between  LeadbeaUer 
and  Growther^  observing,  that  LeadbeaUer  would  have  his 
action  against  Crovjther  in  respect  of  any  liability  to  him 
which  Growiher  might  have  incurred. 
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RUSSELL  V.  JACKSON. 


July  26M, 
2SthS29th. 

TBec.  2nd. 
HIS  was  a  motion  on  the  part  of  the  Defendants  WU-  The  rcawM  of 

liam  Jackson  and  Thomas  Aston  Jackson  to  suppress  the  protects  from 

depositions  of  Solomon  Bray  in  answer  to  the  13th  inter-  ^JI^^JSonT" 

rogatory  under  the  first  commission,  and  to  the  6th,  7th,  «nade  inprofet- 

nonal  oonfi- 

8th,  9th,  11th,  12th,  and  13th  interrogatories  under  the  denoe,  apply  in 

,  •     •        /•      xi-  '      J.'         ^     *j.  •     x-L      caiei  of  conflict 

second  commission  for  the  examination  of  witnesses  m  the  between  the  di- 
cause.    The  motion  had  been  ordered  to  stand  over  until  cSJ^y^^^^e^ 
the  hearing,  and  was  now  made,  the  case  having  been  him  and  third 

,  ,  ,  t        3    j»         %       persons,  but  do 

opened  and  the  evidence  m  question  tendered  for  the  not  apply  in 

I'lamtlft.  nentary  dispo- 

sition  by  the 

Joseph  RussM^  the  testator  in  the  cause,  by  his  will,  twwndifeint 
dated  the  8th  of  July,  1840,  gave  the  residue  of  his  estate  v^^f\  oi 

•''  "     .  whom  claim  on- 

to the  Defendants  William  Jackson  and  Thomas  Aston  derhim.    The 

Jackson,  as  a  testimony  of  his  esteem  for  them,  and  as  a  not^bXig  to' 

compensation  to  them  for  their  trouble  as  his  executors;  ^^a!^^rt*thl 

next  of  kin,  but 
following  the 
legal  interest  is 

The  bill  was  filed  by  one  of  the  testator's  next  of  kin,  Susu  and*inci- 

all^g  that  the  gift  of  the  residue  to  the  Defendants,  the  Sfr^e^aiTnter- 

Jacksons,  was  upon  a  secret  trust  for  founding  a  socialist  «** » subject. 

school  at  Birmingham;  and  that  the  gift  was  made  upon  ^^  neirtof  kin 

the  undertaking  by  the  Defendants  to  carry  that  purpose  o^a  deceased 

into  effect,  and  praying  relief  accordingly.  his  executors, 

who  were  his 
residuary 
devisees  and  le^tees,  alleging  that  the  gift  of  the  property  was  made  to  them  upon  a  secret  trust 
for  the  foundation  of  a  school,  the  solicitor  of  the  testator,  who  was  also,  after  the  death  of  the  testa- 
tor, the  solicitor  of  the  Defendants,  the  executors,  was  examined  as  a  witness  for  the  Plaintiif.  On 
a  motion  by  the  Defendants  to  suppress  the  depositions  of  the  solicitor  on  the  ground  of  professional 
confidence: — Held^  that  the  communications  between  the  testator  and  the  solicitor  might  be  rend; 
and  that  the  communications  between  the  Defendants,  the  executors,  and  the  solicitor,  aftisr  the  death 
of  the  testator,  were  privileged. 

A  privilege  given  for  the  protection  of  the  client  cannot  have  the  effect  of  excluding  evidence  of 
a  trust  which  he  had  intended  to  create,  and  thus  defeat  a  claim  by  the  parties  who  accepted  the 
trust,  to  hold  the  trust  property  beneficially. 

Communications  between  solicitor  and  client,  through  the  medium  oi  an  agent,  are  protected 
eqiudly  with  communiaitions  luul  directly  with  the  pnncipal. 

The  existence  of  an  illegal  purpose  would  prevent  any  privilege  from  attaching  to  the  communi- 
cations between  solicitor  and  client — SemltU. 


and  appointed  them  to  be  the  executors  of  his  will. 
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Solomon  Bray,  the  witness  whose  depositions  the  motion 
was  made  to  suppress,  was  the  solicitor  by  whom  the  will 
was  prepared;  and  after  the  death  of  the  testator  he  acted 
as  the  solicitor  of  the  Defendants,  the  Jackaons.  Upon  his 
examination  under  the  first  commission,  he  stated  in  his 
answer  to  the  13th  interrogatory,  that  the  testator  gave 
the  residue  to  the  Defendants,  intending  them  to  hold  it 
upon  a  secret  trust;  but  he  demurred  to  the  question,  what 
was  the  nature  of  the  trust?  and  he  also  demurred  to  va- 
rious other  questions  which  were  put  to  him,  as  to  the  in- 
structions for  the  will  and  the  mode  in  which  it  was  pre? 
pared,  and  the  communications  which  he  had  with  the 
testator  and  with  the  Defendants,  the  Jnckaona,  respecting 
it,  assigning,  as  grounds  of  demurrer,  that  he  had  acted  in 
the  matters  in  question  as  the  solicitor  of  the  testator  and 
of  the  Defendants,  the  Jacksons,  respectively.  This  de- 
murrer, having  been  set  down  for  argument,  was  overruled 
by  the  Court,  no  one  appearing  to  support  it;  and  upon 
his  examination  under  the  second  commission,  the  witness 
stated,  that  the  general  purport  and  effect  of  the  instruc- 
tions which  he  received  for  preparing  the  testator's  will 
were  declaratory  of  his  intention  to  leave  his  property  for 
the  purpose  of  establishing  a  school  for  the  education  of 
children  in  the  doctrines  of  socialism,  and,  so  far  as  the  wit- 
ness recollected,  according  to  the  principles  o{ Robert  Owen; 
and  that  the  instructions  contained  the  scheme  on  which 
the  testator  intended  that  the  proposed  school  should  be 
conducted.  That,  upon  receiving  the  instructions,  which  it 
appeared  by  the  first  examination  had  been  brought  to 
him  by  the  Defendant  William  Jackson^  he  intimated  to 
that  Defendant  doubts  whether  the  law  would  permit  such 
a  disposition  of  the  testator's  property  as  was  contemplated 
by  the  instructions  in  respect  to  the  school  That,  upon 
his  subsequently  seeing  the  testator  in  the  presence,  as  he 
best  recollected,  of  both  the  Jctcksons,  he  referred  to  the  in- 
structions and  repeated  his  doubts  as  to  the  legality  of  the 
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intended  disposition;  and  that  the  testator  then  said,  that^ 
haying  confidence  in  the  two  Defendants,  he  would  leave 
his  property  to  them,  being  satisfied  that  they  would  cany 
out  his  intentions,  which  they  well  knew;  and  that  the 
Defendant  WiUicbm  Jackson  assented  to  this;  and  that  the 
Defendant  Thofnas  Aston  Jackaon,  if  he  was  present,  did 
not  dissent  from  it  That  he  inserted  a  power  of  sale  in 
the  will,  which  would  not  have  been  necessary  but  for  the 
purposes  agreed  upon  between  the  Jacksona  and  the  testa- 
tor; and  that,  at  the  time  of  his  delivering  over  to  the 
Defendant  WiUiam  Jackson  the  instructions  for  the  will, 
which  by  the  former  examination  appeared  to  have  been 
upon  an  occasion  of  his  seeing  that  Defendant  on  matters 
of  business  after  the  death  of  the  testator,  he  told  that 
Defendant  he  would  require  the  instructions  to  enable 
him  to  carry  out  the  testator's  intention. 


1861. 


Staiement. 


Mr.  Malins  and  Mr.  Speed  for  the  Plaintiff. 

Mr.  Walker  and  Mr.  Kirkman  for  the  Defendant  heir-at- 
law,  who  was  also  one  of  the  next  of  kin  of  the  testator. 


ArffUfnefU, 


The  Solicitor-Oeneral  and  Mr. 
Attorney-General 


W.  M.  Jaime  for  the 


Mr.  RoU  and  Mr.  E,  F.  White  for  the  Defendants,  the 
JacksonSy  in  support  of  the  motion  to  suppress  the  depo- 
sitions. 

The  authorities  cited  against  the  admission  of  the  de- 
positions were:  Wilson  v.  RaskMia)^  Cromack  v.  Heath- 
cote  (6),  Chant  v.  Browne  (c),  Jones  v.  Pugh  (d),  Beer  v. 
Ward  (e),  Chohnondeley  v.  Clinton  (/),  Flight  v.  Robin- 


(a)  4  T.  R  753. 

(6)  2  Bro.  &  Bing.  4. 

(c)  7  Har^  79. 


(rf)  1  Ph.  96. 
(«)  Jac.  77,  82. 
(/)  19  Ves.  261. 
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1851.  «w  («)>  Herring  v.  Globery  (6),  WheaU^y  v.  WilUama  (c), 
DoeY,Harris{d),  Rear.  Wither8(e),  Turquand  v.Knight(J)\ 
Taylor  on  Eyidenoe,  Vol  1,  p.  627;  Phillipps  on  Evidence, 
VoL  ly  p.  171,  9th  edit  Against  the  motion  to  suppress 
"^'^^**"*^  the  depositions:  Bramwell  v.  Lucas  (g\  FoUeU  v.  Jef- 
feryei  (h\  Desborough  v.  Rawlins  (i),  and  Walker  v.  Wildr 
man  {k),  were  cited. 


Judgment  Viob-ChanoblIiOB: — ^After  stating  the  nature  of  the  suit, 
and  the  depositions  of  Sdomon  Bray,  which  have  been 
mentioned — 

The  question  is,  whether  the  statements  thus  made  by 
this  witness,  or  any  of  them,  ought  to  be  received  in  evi* 
dence  against  these  Defendants.  This  question  must  be 
separately  considered  with  reference  to  the  communications 
which  were  had  in  the  lifetime  of  the  testator,  and  those 
which  were  had  after  his  decease ;  but  I  do  not  think,  that, 
with  reference  to  the  communications  which  were  had  in 
the  testator's  lifetime,  any  distinction  can  properly  be 
made  between  the  communications  which  were  had  with 
the  testator  and  those  which  were  had  with  the  Defendant 
William  Jackson;  for  I  think  that  the  Defendant  William 
Jackson,  in  the  communications  then  had  with  him,  must 
be  considered  to  have  acted  as  the  agent  of  the  testator, 
and  as  the  channel  of  communication  between  him  and 
the  witness;  and  I  think  that  the  protection  which  the 
law  throws  round  communications  of  this  nature,  extends 
to  them  when  had  through  the  medium  of  an  agent,  as 


(a)  8  Beav.  22. 
(6)  1  Ph.  91. 
(c)  1  M.  &  W.  533. 
id)  5  Car.  &  Pay.  592. 
(e)  2  Camp.  578. 


(/)  J2M.&W.98. 
iff)  2B.&C.745. 
(A)  1  Sim.,  N.  S.,  1. 
(t)3My.&Cr.515 
(k)  6  Madd.  47. 
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far  as  it  would  extend  to  them  if  had  with  the  prin- 
cipal. 

As  to  the  communications  which  were  had  in  the  life- 
time of  the  testator,  I  am  of  opinion  that  the  evidence 
ought  to  be  admitted.  It  is  eyident  that  the  rule  which 
protects  from  disclosure  confidential  communications  be- 
tween solicitor  and  client,  does  not  rest  simply  upon  the 
confidence  reposed  by  the  client  in  the  solicitor,  for  there 
is  no  such  rule  in  other  cases,  in  which  at  least  equal  con- 
fidence is  reposed:  in  the  cases,  for  instance,  of  the  medical 
adyiser  and  the  patient,  and  of  the  clergyman  and  the 
prisoner.  It  seems  to  rest,  not  upon  the  confidence  itself, 
but  upon  the  necessity  of  carrying  it  out  Lord  Brougham^ 
in  OreenaughY.  Qaakell  (a),  gives,  I  think,  the  true  founda- 
tion of  it  He  says:  ''It  is  founded  on  a  regard  to  the 
interests  of  justice,  which  cannot  be  upholden,  and  to  the 
administration  of  justice,  which  cannot  go  on  without  the 
aid  of  men  skilled  in  jurisprudence,  in  the  practice  of  the 
Courts,  and  in  those  matters  affecting  rights  and  obligar 
tions  which  form  the  subject  of  all  judicial  proceedings.  If 
the  privilege  did  not  exist  at  all,  every  one  would  be  thrown 
upon  his  own  legal  resources;  deprived  of  all  professional 
assistance,  a  man  would  not  venture  to  consult  any  skilful 
person,  or  would  only  dare  to  tell  his  counsellor  half  his 
case"  (6).  This  then  being  the  foundation  of  the  rule,  the 
Courts,  when  called  upon  to  apply  it,  must  of  course  have 
r^ard  to  the  foundation  on  which  it  rests,  and  not  extend  it 
to  cases  which  do  not  fall  within  the  mischief  it  was  design- 
ed to  prevent.  In  cases  where  the  rights  and  interests  of 
the  cHent  or  of  those  claiming  under  him  come  in  conflict 
with  the  rights  and  interests  of  third  persons,  there  can  be 
no  difficulty  in  applying  the  rule.  If  it  was  not  applied  in 
such  cases,  the  client  could  never  with  safety  state  to  his 
solicitor  the  true  position  of  his  case.     lie  would  be  driven 


1851. 


JmdQmenL 


(a)  1  My.  &  K.  98. 


(6)  Id.  103. 
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to  speculate  as  to  what  it  would  be  for  his  interest  to  di- 
vulge. The  prosecution  or  defence  of  his  rights  could  not 
be  adapted  to  the  circumstances  as  they  really  existed,  and 
the  courts  of  justice  would  be  embarrassed  with  imperfect 
information  arising  from  imperfect  communication;  but 
when  we  pass  from  the  case  of  conflict  between  the  rights 
and  interests  of  the  client  and  parties  claiming  under  him, 
and  those  of  third  persons,  to  the  case  of  testamentary  dis- 
position by  the  client,  do  the  same  reasons  apply?  The 
disclosure  in  such  cases  can  affect  no  right  or  interest  of 
the  client  The  apprehension  of  it  can  present  no  impedi^ 
ment  to  the  full  statement  of  his  case  to  his  solicitor,  unless 
indeed  he  is  contemplating  an  illegal  disposition,  a  case  to 
which  I  shall  presently  refer;  and  the  disclosure  when 
made  can  expose  the  Court  to  no  greater  difficulty  than 
presents  itself  in  all  cases  where  the  Courts  have  to  ascer- 
tain the  views  and  intentions  of  parties,  or  the  objects  and 
purposes  for  which  dispositions  have  been  made.  In  the 
cases  of  testamentary  dispositions,  the  very  foundation  on 
which  the  rule  proceeds,  seems  to  be  wanting;  and  in  the 
absence,  therefore,  of  any  illegal  purpose  entertained  by 
the  testator,  there  does  not  appear  to  be  any  ground  for 
applying  it. 


Can  it  then  be  said  that  the  communication  should  be 
protected,  because  it  may  lead  to  the  disclosure  of  an  il- 
legal purpose.  I  think  that  it  cannot;  and  that  evidence 
which  would  otherwise  be  admissible,  cannot  be  rejected 
upon  such  a  ground.  On  the  contrary,  I  am  very  much 
disposed  to  think  that  the  existence  of  the  illegal  purpose 
would  prevent  any  privilege  attaching  to  the  communica- 
tion. Where  a  solicitor  is  party  to  a  fraud,  no  privilege 
attaches  to  the  communications  with  him  upon  the  subject, 
because  the  contriving  of  a  fraud  is  no  part  of  his  duty  as 
solicitor;  and  I  think  it  can  as  little  be  said  that  it  is  part 
of  the  duty  of  a  solicitor  to  advise  his  client  as  to  the 
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means  of  evading  the  law.  Another  view  of  the  case  is, 
that  the  protection  which  the  rule  gives  is  the  protection 
of  the  client;  and  it  cannot  I  think  be  said  to  be  for  the 
protection  of  the  client  that  evidence  should  be  rejected, 
the  effect  of  which  would  be  to  prove  a  trust  created  by 
him,  and  to  destroy  a  claim  to  take  beneficially  by  parties 
who  have  accepted  that  trust. 


1851. 


JudffmenL 


The  argument  on  the  part  of  the  Defendants  was,  that 
the  privilege  did  not  terminate  with  the  death  of  the  client ; 
that  it  belongs  to  a  purchaser  from  the  client,  and  must 
equally  belong  to  a  volunteer  under  him;  that  it  follows 
the  legal  interest,  and  must  rest  in  the  executor  claiming 
under  the  will,  and  not  in  the  next  of  kin  claiming  ad- 
versely to  it  That  the  privilege  does  not  in  all  cases  ter- 
minate with  the  death  of  the  party,  I  entertain  no  doubt 
That  it  belongs  equally  to  parties  claiming  under  the  client 
as  against  parties  claiming  adversely  to  him,  I  entertain  as 
little  doubt;  but  it  does  not,  I  think,  therefore  follow,  that 
it  belongs  to  the  executor  as  against  the  next  of  kin  in 
such  a  case  as  the  present  In  the  one  case  the  question 
is,  whether  the  property  belongs  to  the  client  or  his  estate, 
and  the  rule  may  well  apply  for  the  protection  of  the 
client's  interest  In  the  other  case  the  question  is,  to 
which  of  two  parties  claiming  under  the  client  the  pro- 
perty in  equity  belongs;  and  it  would  seem  to  be  a  mere 
arbitrary  rule,  to  hold  that  it  belongs  to  one  of  them  rather 
than  to  the  other.  Besides,  if  the  privilege  be  one  which 
follows  the  legal  interest,  it  must,  I  think,  be  subject  to 
the  incidents  to  which  the  legal  interest  is  subject;  and  if 
the  legal  interest  be  subject  to  a  trust,  the  privilege  must 
be  subject  to  it  also.  And  in  this  view  of  the  case,  to  per- 
mit the  Defendants  to  avail  themselves  of  the  privilege, 
would  be  to  permit  them  by  the  use  of  the  privilege  to 
exclude  the  question,  whether  they  were  trustees  of  it  or 
not.     These  are  the  views  which  I  entertain  upon  this 
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question^  without  reference  to  the  authorities.  Those 
which  were  cited  on  the  part  of  the  Defendants,  do  not 
appear  to  me  to  affect  the  question.  The  general  remarks 
which  are  to  be  found  in  the  books  must,  of  course,  be  un- 
derstood with  reference  to  the  cases  in  which  they  are 
found,  and  none  of  those  cases  at  all  approach  to  the  pre- 
sent. They  were  all  cases  arising  between  the  clients  or 
parties  claiming  under  them  and  adverse  claimants. 


There  are  cases,  however,  which,  I  think,  approach  more 
nearly  to  the  present,  and  support  the  opinion  I  have 
formed.  Cases  in  which  the  Court  has  received  and  acted 
upon  such  evidence  without  objection.  In  The  Duke  of 
Bedford  v.  The  Marquis  of  Abercom  (a),  the  Court  receiv- 
ed and  acted  on  the  evidence  of  a  solicitor  as  to  the  inten- 
tion of  parties  to  marriage  articles,  and  directed  a  settle- 
ment differing  from  the  articles  mainly  upon  the  truth  of 
such  evidence;  and  in  JVburse  v.  Finch  (b\  where  the  ques- 
tion was,  whether  executors  were  trustees  for  the  next  of 
kin  of  an  undisposed  of  residue,  the  evidence  of  the  soli- 
citor who  had  prepared  the  will,  as  to  what  had  passed 
between  him  and  the  testator,  was  received  and  minutely 
commented  upon  in  the  judgment  These  cases,  and  par- 
ticularly the  latter,  have,  I  think,  a  strong  bearing  upon 
the  present;  and  upon  the  authority  of  them,  as  well  as 
upon  principle,  my  opinion  upon  the  whole  is,  that  the 
evidence  as  to  the  communications  which  took  place  in 
the  testator's  lifetime  must  be  received. 

With  respect  to  the  evidence  as  to  what  passed  with 
the  Defendant  WiUiam  JadcsoUy  upon  the  occasion  of  the 
instructions  for  the  will  being  delivered  to  him  after  the 
death  of  the  testator,  I  think  the  case  stands  upon  a  differ- 
ent footing.    This  was  clearly  a  communication  between 


(a)  1  My.  &  Or.  312. 


(b)  1  V68.jim.344,369. 
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solicitor  and  client  in  the  course  of  professional  business^ 
and  all  principle  and  all  authority  are  against  its  admission. 
The  depositions,  therefore,  to  this  extent  ought  to  be  sup- 
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PIDDOCKEt;.SMITH(a). 

Mr  W.  H.  Terrdl  moved  on  behalf  of  the  Plaintiff,  that 
a  person  named  in  the  motion  might  be  appointed  guardian 
ad  litem,  without  a  commission  for  that  purpose,  to  the 
Defendant  Thonuia  Piddocke,  a  lunatic,  not  so  found  by 
inquisition. 

Affidavits  were  filed  by  the  wife  of  the  lunatic  (b)  and 
his  medical  attendant  (c),  to  prove  his  lunacy;  and  by  the 


Dee,  nth  & 
I3th, 

A  guardian  ad 
litem  to  a  De- 
fendant shewn 
by  affidavit  to 
be  a  lunatic, 
but  not  80  found 
by  inquisition, 
appointed  with- 
out a  conunia- 


(a)  Ex  relatione. 

(6).  ''I,  mizc^beth  Piddocke, 
make  oath  and  say,  that  my  hus- 
band, the  said  ITiomas  Piddocie, 
ia  of  the  age  of  fifty-one  years 
and  upwards,  and  that  he  has, 
during  the  period  of  eight  years 
last  pasl^  been  decidedly  of  un- 
sound mind,  and  wholly  unfit  for 
the  management  of  himself  and 
of  his  affiiirs;  that  he  talks  in  an 
incoherent  manner,  and  manifests 
a  total  want  of  power  to  direct 
his  attention  steadily  to  any  one 
subject  for  five  minutes;  that 
he  is  at  times  very  yiolent,  and 
that  his  habits  are  very  destruc- 
tive ;  and  that  he  is  wholly  unfit 
to  put  in  an  answer  as  de- 
fendant in  the  above-mentioned 
suit  And  I  further  make  oath 
and  say,  that  no  conmiission  of 
lunacy  hath  been  issued  against 
him." 


(e)  ^1  make  oath  and  say, 
that  I  am  well  acquainted  with 
the  said  Thomas  Piddocie;  and 
that  I  have  been  in  the  habit  of 
visiting  him  as  his  medical  at* 
tendant  for  two  years  last  past 
and  upwards;  and  that  the  said 
TTionuu  Piddocke  is  now,  from 
imbecility  of  mind,  totally  inca- 
pable of  putting  in  an  answer  as 
defendantintheabove-mentioned 
suit,  or  of  transacting  any  busi- 
ness. And  I  further  make  oath 
and  say,  that  I  visited  him  on  the 
4th  day  of  November,  1851 ;  and 
that  after  sufficient  personal  ex- 
amination of  the  said  Thomas 
Piddoeke,  I  am  fully  convinced 
that  his  mind  is  now  unsound; 
and  that,  by  i*ea8on  of  such  un- 
soundness of  mind,  he  is  wholly 
unfit  for  the  management  of  him- 
self and  of  his  affiurs.  And  I 
further  make  oath  and  say,  that 


396 


CASES  IN  CHANCERY. 


1851. 


Arffument, 


solicitor  in  the  cause,  proving  that  the  person  named  was 
a  fit  and  proper  person  to  he  appointed  guardian  ad  litem. 

Mr.  H.  F,  Bristowe  was  instructed  to  appear  for  the 
lunatia  Drant  v.  Vatise  (a)  and  Howlett  v.  WttbraJiam  (b) 
were  cited. 


The  Vicb-Chakobllob  suggested^  that  the  case  should 
be  mentioned  to  the  Lord  Chancellor. 

Dee,  izth.         Mr.  W.  H.  TerrM  applied  to  the  Lord  Chancellor,  citing 
the  above  cases,  and 


Judgment        The  LoBD  Chaitcbllor,  after  reading  the  affidavits,  made 
the  order. 


the  miBOimd  state  of  mind  of  the 
said  Thomcu  Piddocke  is  render- 
ed maoifest  by  a  very  great  loes 
of  memory  and  understanding,  bo 
as  to  render  him  incapable  of 
diflooarse,  or  of  directing  and  con- 
tinuing his  attention  to  any  sub- 
ject, and  by  the  want  of  all  con- 
nection in  what  he  says.  And  I 
fnrther  say,  that^  as  I  have  been 


informed  and  verily  believe,  the 
said  Thomas  Piddocke  is  of  the 
age  of  fifty-one  years  and  np* 
wards ;  and  that  there  is  not,  in 
my  judgment  and  opinion,  any 
chance  of  the  said  Thomas  Pid- 
docke ever  recovering  his  fiicul- 
ties.** 

(a)  2Y&C.aC.624. 

(6)  6  Madd.  423. 
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T21^,  &  22nd, 
HE  bill  was  filed  to  set  aside  an  appointment,  made  by         i862. 

a  deed  poll  of  the  8rd  of  October,  1832,  of  the  bonuses  up  j^^^^^^ 

to  the  year  1830,  on  two  policies  of  insurance,  effected  in  not  entertain  s 

the  Equitable  Life  Insurance  Office,  on  the  life  of  Colonel  an  appointment 

Qwynne;  and  for  a  declaration  by  the  Court,  that  a  sur-  J|^*  JJ|JJt**|J,^£ 

render  of  such  bonuses  made  to  the  office  by  Jonathan  m  a  fraud  upon 

the  power,  when 

Brundrett  was  a  breach  of  trust;  and  for  the  purpose  of  it  app«in  that 
charging  the  estate  of  Brundrett  with  the  amount  of  the  ment,^orjm^ 
bonuses.  ^"^"ZJ^ 

of  funds  sub- 
Colonel  Qwynne  was  tenant  for  life  of  an  estate  in  WaleSy  ject  to  the 

with  remainder  to  his  eldest  son  in  tail.     He  had  a  son  which  legani 

and  eight  daughters  by  his  first  wife  Mary  Anne  Qwynne;  ^^^^^^^%^ 

and  the  policies  of  insurance  in  the  Equitable,  and  other  complained©^ 

'  ^  '  and  the  object 

policies  which  he  effected  on  his  own  life  in  the  Pelican  was  to  equalise 

the  interests  of 
the  sereral  appointees;  for  the  Court  will  not  undo  part  of  an  entire  transaction,  the  other  parts  of 
the  aame  transaction  not  being  brought  within  its  jurisdiction. 

Where  there  is  an  appointment  to  A.  and  B.  by  one  instrument,  (and  a  fortiori  by  different  in- 
struments), the  appointment  to  A.  may  be  good,  and  the  appointment  to  B.  bad,  and  A,  and  B,  may 
well  agree  between  themselres  that  the  bad  appointment  shall  not  be  disturbed. 

A  trustee  is  not,  in  all  eases,  to  be  made  liable  upon  the  mere  ground  of  having  deviated  from  the 
strict  letter  of  his  trust;  for  such  deriation  may  be  necessary  or  beneficial  to  the  interests  of  the  ces- 
tui que  trusts;  but  when  a  trustee  ventures  to  deviate  from  the  letter  of  his  trust,  he  does  so  under 
the  obligation  and  at  the  peril  of  afterwards  satisfying  the  Court  that  the  deviation  was  necessary  or 
benefici^ 

The  existence  of  a  suit  in  which  an  appointment  of  trust-funds  made  in  execution  of  a  power  is 
brought  before  the  Court,  and  directions  consequential  thereto  are  obtained,  and  the  trustees  retire 
and  are  succeeded  by  others,  but  in  which  material  &cts  connected  with  such  appointment  of  the 
trust-funds  are  not  brought  to  the  knowledge  of  the  Court,  does  not  protect  the  retiring  trustees  from 
the  liabilities  which  result  from  such  fiicts,  if  they  involve  a  breach  of  trust;  but,  on  the  contrary, 
renders  such  breach  of  trust  less  excusable. 

Certain  policies  of  insurance  effected  by  a  fiither  on  his  life  as  a  provision  for  his  daughters,  were 
assigned  to  a  trustee,  upon  trust  for  such  of  the  daughters  as  the  &ther  should  appoint;  and  certain 
estates  were  demised  to  the  same  trustee,  upon  trust,  out  of  the  rents  and  profits  to  secure  the  pay- 
ment of  the  premiums.  The  trustee  advanced  some  sums  of  money  in  payment  of  the  premiums,  and 
the  fiither  appointed  the  bonuses  which  had  accrued  upon  the  policies  to  three  of  his  daughters;  and 
the  three  daughters  soon  afterwards  authorised  the  trustee  to  receive  the  sum  paid  by  the  office  for 
the  bonuses,  and  invest  part  thereof  as  a  fund  to  keep  down  the  premiums,  and  a  part  of  the  sum  was 
applied  in  satisfiurtion  of  the  arrears  of  such  premiums.  A  subsequent  appointment  was  made,  in  fii- 
vour  of  the  other  daughters,  of  the  residue  of  the  sums  to  be  received  on  the  policies,  and  which  was 
intended  to  equalise  the  shares: — Hdd^  that  the  first  appointment  was  a  fraud  upon  the  power,  its 
immediate  object  being  to  relieve  the  fiither,  and  its  necessary  consequence  to  relax  the  diligence  of 
the  trustee  in  enforcing  the  rights  of  the  daughters  against  the  fiither;  and  that  the  application  of  the 
trust  funds,  in  pursuance  of  the  appointment  by  the  tnistee,  who  knew  that  the  appointment  was 
fraudulent,  was  a  breach  of  trust,  for  which  he  was  responsible  to  the  objects  of  the  power. 
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and  Albion  Insurance  Offices,  were  the  provisions  which 
he  made  for  his  daughters. 

By  an  indenture  dated  the  12th  of  May,  1803»  Colonel 
Owynne  assigned  a  policy  of  insurance  for  40002.  on  his 
life  in  the  Pelican  office,  to  Thomas  Lowten,  upon  trusty 
to  receive  the  amount  which  should  be  payable  upon  it 
on  his  death,  and  to  pay  the  same  as  his  wife  Mary  Anne 
Owynne  should  by  deed  or  will  appoint;  and  in  default  of 
appointment,  to  her,  if  she  should  survive  him;  but  if  she 
should  die  in  his  lifetime,  to  his  children  who  should  be 
living  at  her  death,  and  to  the  issue  of  any  of  them  who 
should  be  then  dead,  excepting  an  eldest  or  only  son ;  the 
shares  of  sons  to  be  vested  at  twenty-onci  and  of  daugh- 
ters at  twenty-one  or  marriage,  with  the  usual  provisions 
for  survivorship;  and  by  this  deed  he  demised  some  parts 
of  the  estates,  of  which  he  was  tenant  for  life,  to  Lowten^ 
for  a  term  of  ninety-nine  years,  if  he  should  so  long  live, 
upon  trusts,  for  securing  the  payment  of  the  premiums 
upon  this  policy. 

By  an  indenture  of  the  18th  of  December,  1811,  Colonel 
Owynne  assigned  another  policy  of  insurance  for  lOOOZ.  on 
his  life,  in  the  Pelican  office,  to  Lowten,  upon  trusts,  which, 
so  far  as  related  to  the  children,  were  similar  to  those  de- 
clared by  the  former  deed;  and  by  this  deed  he  also  de- 
mised to  Lou/ten  other  parts  of  the  estates  of  which  he  was 
tenant  for  life,  upon  trusts,  for  securing  the  payment  of 
the  premiums  upon  this  policy. 

MaryAn/ne  Owynne  the  wife  died  in  the  year  1818,  hav- 
ing by  her  will  appointed  the  4000Z.  assured  by  the  first 
policy,  as  to  1002.  to  the  son,  and  as  to  39002.  to  the  eight 
daughters  equally;  but  she  made  no  appointment  of  the 
10002.  assured  by  the  second  policy;  and  upon  her  death, 
therefore,  the  eight  daughters  became  entitled  to  the  10002. 
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Pelican  policy  as  in  default  of  appointment,  and,  subject 
onlj  to  any  claim  of  the  son  for  the  1002.,  to  the  40002. 
Pelican  policy  under  her  appointment 

In  the  month  of  August,  1821,  S.  F.  OwywMy  the  eldest 
son  of  Colonel  Owynne,  had  attained  the  age  of  twenty-one 
years;  and  at  this  time  Colonel  Owynne  had  effected  four 
other  policies  of  insurance  on  his  life,  one  for  40002.  and 
another  for  10002.  in  the  Equitable  office,  and  two  in  the 
Albion  office  for  the  same  sums  of  40002.  and  10002. ;  and  he 
had  mortgaged  the  10002.  Equitable  policy  to  PhUpoU,  and 
the  10002.  Albion  to  another  person. 

Arrangements  were  then  come  to  between  S.  F,  Qwymxe 
and  his  father  for  suffering  recoreries  and  resettling  the 
estates,  and  for  making  provision  for  the  eight  daughters; 
and  by  a  deed  of  the  28th  of  August,  1821,  expressed  to 
be  made  between  Colonel  Choynney  S.  F.  Owynne^  and  an- 
other, and  Jonathan  Bnmdrett,  reciting  an  agreement  to 
suffer  recoveries  and  convey  the  estates,  and  to  vest  the 
six  policies  of  insurance  in  a  trustee  for  the  daughters,  to 
secure  5002.  a  year  to  the  son  during  the  life  of  the  father, 
and  to  subject  a  part  of  the  estates  to  trusts  for  keeping  up 
the  policies,  and  reciting  the  recovery  deeds  and  certain 
deeds  by  which  the  six  policies  were  stated  to  be  assigned 
to  Brundrett  upon  trusts  for  the  daughters,  with  a  covenant 
by  Colonel  Owynne  to  exonerate  the  two  10002.  policies 
from  the  mortgages  to  which  they  were  subject,  Colonel 
Owynne  conveyed  the  estates  to  the  uses  referred  to,  and, 
as  to  part  thereof,  to  the  use  of  Brundrett  for  a  term  of 
1000  years,  upon  trust,  out  of  the  rents  and  profits,  or  by 
mortgage  or  sale  or  otherwise,  to  pay  the  premiums  of  the 
six  policies  and  the  expenses  of  the  trust,  and,  until  it 
should  be  expedient  to  raise  the  same,  to  permit  the  rents 
and  profits  to  be  received  by  the  person  entitled  to  the 
hereditaments.    This  deed  was  not  executed  by  Brundrett; 
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nor  were  the  deeds  recited  in  it,  and  by  which  the  policies 
were  purported  to  be  assigned,  executed  by  any  of  the  par- 
ties thereto;  but  by  another  indenture  of  the  1st  of  Octo- 
ber, 1821,  expressed  to  be  made  between  T.Lawten,  Colonel 
Owynne,  S.  F.  Owynne^  and  Brundretty  after  reciting  the 
deed  of  May,  1803,  and  that  T.  LowteUy  a  party  thereto,  was 
the  executor  oi  Lowten  the  trustee,  and  was  desirous  to 
be  discharged  from  the  trusts,  Colonel  Owynne  appointed 
Brundrett  to  be  the  trustee  under  the  deed  of  1803;  and 
the  4000/.  Pelican  policy  was  purported  to  be  assigned  by 
Lowten  to  Brvndrett  upon  the  trusts  of  the  deed  and  of 
Mary  Ann  Gwynne's  will ;  and  by  this  deed  Colonel  Owynne 
and  S,  F,  Owynne  assigned  the  other  policy  in  the  Pelican 
and  the  policies  in  the  Equitable  and  Albion  offices,  upon 
trust  for  all  or  any  one  or  more  of  the  daughters  of  Colonel 
Owynne  by  Mary  Ann  his  late  wife,  or  of  any  one  or  more 
of  the  children  or  other  issue  (as  therein  mentioned)  of  the 
said  daughters  or  any  of  them,  in  such  manner  and  form, 
and  (if  more  than  one)  in  such  parts,  shares,  and  propor- 
tions, and  for  such  times,  with  such  limitations  over  or 
substitutions  in  favour  of  any  one  or  more  of  the  others  of 
the  daughters  or  their  children  and  issue  respectively,  and 
either  by  way  of  annuity,  legacy,  portion,  remainder,  pre- 
sent or  remote  interest,  or  otherwise,  and  to  vest  and  be 
payable,  and  paid,  transferred,  and  assigned  at  such  time 
or  times,  age  or  ages,  and  upon  such  contingencies,  and 
under  and  subject  to  such  directions  and  regulations  as 
Colonel  Gwytine  from  time  to  time  by  deed  or  will  should 
appoint  And,  in  default  of  such  appointment,  upon  the 
same  trusts  as  had  been  declared  of  the  policy  for  4000L 
by  the  will  of  the  wife.  These  deeds  were  executed  by 
Colonel  Owynne  only,  and  were  not  executed  either  by 
Lowten  or  Brundrett. 


Brundrett  was  a  solicitor  in  London  in  partnership  with 
other  persons:  their  firm  paid  the  premiums  on  the  poli- 
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cies  of  insurance  for  many  years;  and  Colonel  Qwynney  it 
appeared,  was  irregular  in  making  the  remittances  to  meet 
these  pajmenta  In  this  state  of  things  the  deed  poll  of 
the  3rd  of  October,  1832,  impeached  by  the  bill,  was  made. 
Colonel  Owynne  by  this  deed,  reciting  that  bonuses  had 
been  firom  time  to  time  declared  on  the  Equitable  policies, 
appointed  all  such  bonuses  to  his  daughters  Catherine, 
Jane,  and  Edmundtina,  who  were  then  of  age,  equally. 


1861. 


SUUemenl, 


After  the  execution  of  this  deed  poll,  and  on  the  24th 
of  October,  1832,  Colonel  Owyrme,  and  Catherine,  Jane, 
and  Edmundtina  signed  an  authority  addressed  to  Colonel 
Owynne  and  Brwndrett,  empowering  them  to  receive  the 
bonuses,  and  invest  the  same  in  Government  funds  in 
Brundrett^a  name,  or  that  of  any  future  trustee;  with  li- 
berty for  Brundrett,  or  any  future  trustee,  to  sell  out  of 
such  funds  any  sums  which  might  be  necessary  to  pay  the 
premiums  on  the  policies,  until  he  could  procure  the  same 
from  the  estates;  and  Colonel  Gwynne  thereby  agreed  to 
make  good,  out  of  the  rents  and  profits  of  the  estates,  any 
loss  which  might  arise  in  selling  and  repurchasing  the 
stock.  This  authority  appeared  never  to  have  been  acted 
upon;  for  on  the  24th  of  November,  1832,  the  same  parties 
signed  a  further  authority  to  Colonel  Owynne  and  Brv/n- 
drett,  empowering  them  to  receive  the  bonuses  amounting 
to  36832.  19^.,  and  invest  16002.  in  Consols,  with  liberty  to 
apply  the  funds  so  invested  as  expressed  in  the  former  au- 
thority; and  also  to  discharge  a  lien  of  502.  claimed  by  a 
solicitor  who  held  one  of  the  policie& 


It  appeared  that  Mr.  Brundrett  soon  afterwards  obtain- 
ed the  opinion  of  counsel,  and  was  advised  that  the  pro- 
posed appointment  was,  in  the  language  of  equity,  a  fraud 
upon  the  power.  The  opinion  pointed  out  certain  other 
modes,  as  less  dangerous  expedients  for  dealing  with  the  bo- 
nuses, to  effectuate  the  intention  expressed  in  the  authori- 
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ty.  After  the  date  of  this  opinion,  and  by  a  deed  of  the 
14th  of  December,  1832,  a  further  appointment  was  made 
by  Colonel  Qwynne^  whereby,  after  reciting  the  deeds  of 
August  and  October,  1821,  and  the  appointment  of  Octo- 
ber, 1832,  Colonel  Qwynne  appointed  the  principal  of 
both  the  equitable  policies,  the  two  sums  of  40002.  and 
10002.,  in  trust  for  his  four  daughters  Charlotte^  JtUia,  Em- 
ma, and  Oeargianay  who  did  not  take  under  the  appoint- 
ment of  the  bonuses;  and  the  deed  contained  a  proviso, 
that  if  either  Emma  or  Oeorgiana  should  die  under  21 
and  unmarried,  her  share  should  go  to  Catherine^  Char- 
hue,  Jane,  Julia,  and  Edmundtina,  and  the  survivor  of 
Emma  and  Oeorgiana;  and  if  both  died,  then  to  Catherine, 
CharloUe,  Jane,  Julia,  and  Edmundtina. 


The  bonuses  which  had  been  declared  upon  the  Equit- 
able policies  up  to  18S0,  and  which  were  appointed  by  the 
deed  of  the  3rd  of  October,  1832,  amounted  to  65701,  for 
which  the  office  were  willing  to  pay  3683/.  19&  From 
comparing  this  amount  with  the  amount  of  the  principal 
of  the  Equitable  policies,  and  allowing  for  the  difference 
of  the  number  of  the  appointees  under  the  two  deeds,  and 
from  a  paper  of  calculations  proved  in  the  cause,  it  appear- 
ed that  the  deed  of  the  14th  of  December,  1832,  proceeded 
upon  the  principle  of  putting  the  seven  daughters,  who 
were  appointees  under  the  deed  polls,  upon  as  nearly  as 
possible  the  same  footing.  An  agreement  between  the 
three  appointees  under  the  deed  poll  of  the  3rd  of  Octo- 
ber, 1832,  and  Colonel  Owynne,  appeared  to  have  been  pre- 
pared under  Brundrett'a  directions,  to  be  signed  by  the 
appointees,  but  was  not  executed.  This  agreement  recited 
all  the  transactions,  and  provided  for  the  application  of  the 
16002.  to  the  payment  of  the  premiums  on  the  policies,  and 
for  the  residue  of  the  monies  to  arise  from  the  surren- 
dor  being  handed  over  to  the  three  appointees;  and  it  con- 
tained a  recital  that  the  rents  of  the  property  conveyed  upon 
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trust  to  secure  the  payment  of  the  premiums,  consisting 
principally  of  the  mansion-house  in  which  Colonel  Owynne 
and  all  his  unmarried  daughters  resided,  were  insufficient 
to  pay  such  premiums,  and  the  same  had  often  been  in  ar- 
rear;  that  Brundrett  had  advanced  2292. 14?^.  2d.  to  pre- 
vent a  forfeiture  of  the  policies;  that  he  had  intimated  an 
intention  to  enter  upon  the  mansion-house  and  lands,  and 
lease  the  same;  that  Colonel  Owynne  and  his  daughters 
Catherine,  Jane,  and  Edmundtina  were  very  desirous  to 
continue  to  reside  in  the  mansion-house,  and  that  Colonel 
Owynne  should  occupy  the  lands;  and  for  that  purpose  had 
concurred  in  his  application  that  the  2292.  14f.  2d,  and 
the  502.  referred  to,  and  such  further  sums  as  Colonel 
Owynne  might  reqidre  for  satisfaction  of  the  premiums^ 
not  exceeding  16002.,  should  be  paid  out  of  the  36832. 19&; 
and  Brundrett  had,  at  the  request  of  the  three  appointees, 
consented  to  abstain  from  entering  on  the  property  until 
after  a  certain  notice 


1861. 


On  the  15th  of  December,  1832,  immediately  after  the 
execution  of  the  deed  poll  of  the  14th  of  December,  the 
three  appointees  under  the  deed  poll  of  the  3rd  of  October, 
1832,  gave  a  power  of  attorney  to  Brwndrett  to  receive  the 
86832.  19&  from  the  Equitable  office,  and  thereupon  to 
surrender  the  appointed  bonuses,  which  Brundrett  accord- 
ingly did  on  the  19th  of  December,  1832,  signing  a  receipt 
for  the  36832.  19a  as  for  himself,  and  also  as  attorney  for 
the  appointees.  In  January,  1833,  Colonel  Owynne  attorn- 
ed tenant  to  Brundrett,  as  trustee  of  the  1000  years  term. 


Pending  these  proceedings  Lowten  had  instituted  a  suit 
to  be  discharged  from  the  trusts  of  the  deeds  of  1803  and 
1811 ;  and  Brundrett  had  joined  in  this  suit  to  be  also  dis- 
charged from  the  trusts;  but  upon  the  arrangement  being 
made  for  the  surrender  of  the  policies,  and  for  the  receipt 
and  investment  of  the  36832,  195.,  he  agreed  to  continue 
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in  the  trust  When,  however,  the  appointees  refused  to 
allow  more  than  the  16002.  to  be  retained,  he  again  deter- 
mraed  to  retire,  and  a  supplemental  bill  was  filed  in  the 
cause  for  that  purpose.  This  bill  stated  the  deeds  poll  of 
the  3rd  of  October  and  the  14th  of  December,  1832,  and 
the  receipt  by  Brundrett  of  the  36832w  19«. ;  but  did  not 
state  any  of  the  circumstances  under  which  those  deeds 
were  executed.  By  decree,  dated  the  11th  of  Frebruary, 
1833,  it  was  referred  to  the  Master  to  appoint  new  trus- 
tees of  the  six  policies  and  of  the  residue  of  the  terms  of 
years;  and  the  costs  were  ordered  to  be  taxed  and  paid 
out  of  the  36832.  Ids.  in  the  hands  of  Brundrett,  (which 
sum  the  decree  described  as  received  by  him  in  respect  of 
accumulations  on  the  Equitable  policies,)  and  Brtmdrett 
was  thereby  ordered  to  pay  the  residue  to  CcUherine,  Jane, 
and  Edmundtina  Owynne;  and  Lou/ten  and  Brundrett  and 
all  other  proper  parties  were  ordered  to  joiu  in  conveying 
and  assuring  the  trust  premises  to  the  new  trusteea  Two 
new  trustees,  named  Harries  and  Rice,  were  appointed  in 
pursuance  of  the  decree,  and  the  trust  premises  were  as- 
signed to  them  by  a  deed  dated  the  30th  of  May,  18SS. 


In  May  and  June,  1838,  Brundrett  paid  the  taxed  costs, 
and  paid  over  the  balance  of  the  36832.  19a  to  Catherine, 
Jane,  and  Edmundtina,  deducting,  however,  4282. 15&  6(2. 
which  he  had  paid  for  premiums  on  the  policies  of  insur- 
ance.   This  closed  the  transactions  with  BrumdretL 


By  a  deed  poll  dated  the  6th  of  June,  1833,  Colonel 
Owynne  appointed  the  Albion  Policy  of  40002.  to  Catherine, 
Jane,  and  Edmundtina,  in  equal  shares,  and  the  Albion 
Policy  of  10002.  to  Augusta,  and  the  future  bonuses  on  the 
Equitable  Policies  to  Catherine,  Jans,  Edmundtina,  Char-- 
lotte,  Augusta,  Julia,Emma,  and  Oeorgiana,  in  equal  sharea 
Catherine,  Jane,  and  Edmundtina  subsequently  lent  to 
Colonel  Oioynne  the  sum  of  16242.  upon  a  mortgage  of  his 
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life  estate,  subject  to  prior  mortgages  thereon.    This  mort-       186I. 
gage  was  made  by  a  deed  dated  the  13th  of  June,  1833.     jj^^j^^^^ 
By  another  deed,  dated  the  24th  of  August,  1836,  made  v. 

between  Cdtherine^  Jane,  and  EdmundtinOj  and  their  five 
sisters,  reciting  that  the  appointment  of  the  Albion  Policy 
of  40002.  was  intended  to  have  been  for  the  benefit  of  all 
the  daughters,  and  was  made  in  favour  of  the  three  by  mis- 
take, the  three  daughters  agreed  to  stand  possessed  of  that 
policy  in  trust  for  the  eight  daughters  to  receive  one  equal 
eighth  part  thereof  apiece. 

Colonel  Owyrme  died  on  the  6th  of  September,  1836,  in- 
solvent By  a  deed  of  the  12th  of  Apri^  1837,  E.  HerieH 
was  appointed  a  trustee  in  the  place  of  Rice,  who  desired 
to  retire;  and  shortly  afterwards  Herbert  retired,  and  T. 
France  was  appointed  in  his  stead  In  September,  1837, 
France  applied  to  BrwndreU  on  behalf  of  J^mma  and  Oeorgv- 
ana,  the  two  youngest  daughters,  complaining  of  the  ap- 
pointment of  the  bonuses  by  the  deed  of  the  3rd  of  October, 
1832 ;  but  no  further  steps  were  taken  until  after  the  death 
otBrundrett,  which  took  place  in  May,  1841. 

The  bill  was  filed  by  Emma  and  Oeorgiana,  the  two 
youngest  daughters,  who  were  infants  at  the  time  of  the 
appointment  complained  of,  against  RcmdaU  and  Simmons, 
the  personal  representatives  otBrtmdrett,  and  Harries  and 
France,  the  trustees,  and  the  other  daughters  of  Colonel 
Qwynne,  or  the  parties  who  represented  them. 

The  executors  of  Bru/ndrett,  by  their  answer,  stated,  that 
the  appointment  of  the  14th  of  December,  1832,  was  made 
in  consideration  of,  and  as  compensation  for  that  of  the 
3rd  of  October,  1832;  and  that  the  Plaintiffs  had  taken  the 
benefit  of  the  appointment  of  December,  and  were  there- 
fore bound  to  give  effect  to  that  of  October,  or  make  com- 
pensation to  the  parties  thereto  for  its  failure;  and  they 
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1851.  relied  upon  the  suit  and  the  decree  of  February,  1833,  as 
having  been  adopted  and  acted  upon  hj  the  Plaintiffs  and 
the  trustees  appointed  under  the  same. 


Argum€iu,        Mr.  Swamtony  Mr.  James  Parker,  and  Mr.  Haddan,  for 
the  Plaintiffa 

Mr.  ChancUess  and  Mr.  Peachey  for  the  other  daughters 
of  Colonel  Gywnne  and  the  parties  representing  them. 

Mr.  BetheU,  Mr.  WiUcock,  and  Mr.  Prendergaety  for  the 
Defendants  RandcUl  and  Simmone,  the  personal  repre- 
sentatives of  BrwndretL 


Vice-Chancellob,  after  stating  the  facts: — 

Judfrmetu,  This  case  may,  I  think,  conveniently  be  considered  in 
three  points  of  view : — First,  whether  JonaHum  Brundrett 
ever  became  liable  to  the  Plaintifis  in  respect  of  the  mat- 
ters in  question  in  this  suit;  secondly,  if  he  did  become  so 
liable,  whether  this  suit  is  properly  constituted  for  enforc- 
ing such  liability;  and  thirdly,  if  it  be  not  properly  consti- 
tuted, whether  the  bill  should  be  dismissed  without  reser- 
vation; and,  if  it  be  properly  constituted,  whether  there 
should  be  an  absolute  decree  against  the  Defendants,  or 
what  directions  should  be  given  for  the  purpose  of  working 
out  the  justice  of  the  case. 

Upon  the  first  of  these  points  I  am  of  opinion  that'Jb- 
naikan  Brundrett  was  liable  to  the  Plaintiffs  in  respect  of 
these  matters.  I  think  it  clear  that  he  accepted  the  trusts 
of  these  policies;  and  equally  clear  that  the  appointment 
of  the  3rd  of  October,  1832,  was  a  fraud  upon  the  power; 
and  I  think  that  Brundrett  must  be  taken  to  have  known 
it  to  be  so  at  the  time  when  he  surrendered  the  policies. 
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and  paid  over  the  monies  which  he  received  upon  the  sur-        i85i. 

render.    After  the  cases  which  have  been  decided  upon 

the  subject  of  fraudulent  appointments,  it  is  hardly  neces- 

sarjy  I  think,  to  say  anything  upon  this  appointment  being 

a  fraud  upon  the  power;  but  it  may  be  observed,  that  its     ^^^^(mumi, 

immediate  object  was  to  relieve  the  father,  and  that  its 

necessary  consequence  would  be  to  relax  the  diligence  of 

the  trustee  in  enforcing  the  rights  of  the  children  against 

him ;  and  it  may  be  useful  further  to  observe,  that  where  a  a  trastee  who, 

trustee,  having  good  reason  to  doubt  the  validity  of  an  ap-  J^n  todlbt 

pointment,  thinks  proper  to  act  upon  it,  he  must,  in  my  *^*  ^>^ity  of 

opinion,  be  affected  by  the  consequences  which  follow  upon  thinks  proper 

the  act ;  and,  in  the  present  case,  we  have  the  monies,  which  miut  be^ected 

were  paid  over  to  the  appointees,  immediately  lent  to  the  Joen^^'^^i 

father  upon  a  mortgage  of  his  life  interest  only.     That  ^"©^  «?<">  ^ 

8Ct> 

Brundrett  knew  the  appointment  to  be  fraudulent,  I  think, 
sufficiently  appears  from  the  advice  which  he  received. 

The  transaction  was  attempted  to  be  justified  upon  the 
ground  of  the  necessity  of  the  case;  but  I  cannot  hold  it  to 
be  justified  upon  that  ground.  I  take  the  rule  of  the  Court 
upon  that  point  to  be  clear.  A  trustee  is  not,  in  all  cases, 
to  be  made  liable  upon  the  mere  ground  of  his  having  de- 
viated from  the  strict  letter  of  his  trust  The  deviation 
may  be  necessary,  or  may  be  beneficial;  but  when  a  trus- 
tee ventures  to  deviate  from  the  letter  of  his  trust,  he  does 
so  under  the  obligation  and  at  the  peril  of  afterwards  sa- 
tisfying the  Court  that  the  deviation  was  necessary  or  be- 
neficial; and  the  Defendants  have  given  no  evidence  to 
satisfy  me  that  it  was  either  necessary  or  beneficial  that 
this  appointment  should  be  mada 

If  such  a  transaction  as  the  present  could  have  been  ex- 
cused in  any  case,  I  think  it  could  not  have  been  excused 
in  this;  for  there  was  a  suit  actually  pending  in  this  Court 
at  the  time  when  the  transaction  took  place,  and  in  that 
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suit  the  very  appointment  in  question  was  brought  forward ; 
and  jet  the  facts  connected  with  the  appointment  were  not 
put  upon  the  record,  but  a  decree  was  taken  for  paying 
over  the  fund  to  the  appointees,  the  Court  being  kept  in 
ignorance  of  those  facts. 


If  therefore  this  case  depended  upon  the  first  point,  the 
original  liability  of  JBrundre^,  I  should  have  no  hesitation  in 
making  a  decree  in  favour  of  the  Plaintiffs;  but  upon  the 
second  point  my  opinion  is,  that  this  suit  is  not  properly 
constituted  to  enforce  the  liability.  Looking  at  the  deeds, 
the  calculations,  and  the  correspondence  in  this  case,  I  am 
of  opinion  that  the  deed  of  the  14th  of  December,  1832,  is 
directly  and  immediately  connected  with  the  deed  of  the 
3rd  of  October,  1832;  and  that  the  deed  of  December  is  in 
truth  no  more  than  a  cover  for  the  deed  of  October,  and 
never  would  have  existed  if  the  latter  had  not  been  exe- 
cuted; and  yet  this  bill  is  strictly  confined  to  the  bonuses 
appointed  by  the  deed  of  October,  and  does  not  bring  the 
deed  of  December  within  the  power  of  the  Court  What 
the  Plaintiffs  are  in  effect  seeking  by  this  bill  is,  to  undo 
part  of  an  entire  transaction;  and  I  think  it  is  neither 
consistent  with  the  practice  of  the  Court  or  the  justice  of 
the  case  so  to  deal  with  the  transaction.  The  practice  of 
the  Court  is  not  to  undo  transactions  in  part  That  it  is 
not  consistent  with  the  justice  of  the  present  case  to  do  so 
is  obvious,  for  the  effect,  if  not  in  some  manner  corrected, 
would  be  to  leave  each  of  the  daughters  who  is  Plaintiff 
in  possession  of  12502.  received  under  the  appointment  of 
December,  part  of  the  fraudulent  appointment^  and  at  the 
same  time  to  give  them  their  shares  of  the  bonuses  for  de- 
fault of  appointment  by  reason  of  the  same  fraud. 


It  may  be  said,  that  this  might  be  set  right  by  compel- 
ling the  Plaintiffs  to  account  for  the  1250/.  already  received; 
but,  supposing  it  to  be  so,  which  I  doubt,  still  justice  could 
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not  be  done;  for  the  other  daughters,  who  took  under  the 
appointment  of  December,  could  not,  I  think,  be  compelled 
upon  this  bill  to  refund  what  they  have  received.  I  think 
that,  upon  this  objection  being  pointed  out  as  it  was,  though 
not  very  distinctly  by  the  answer,  it  was  incumbent  on  the 
Plaintiffs  to  have  amended  and  put  the  whole  transaction 
under  the  power  of  the  Court;  and  that,  they  having  ne- 
glected to  do  this,  the  suit  is  irregularly  constituted,  and 
the  bill  must  therefore  be  dismissed. 


1851. 


JvdfpnmU, 


The  question  then  to  be  considered  is,  whether  it  should 
be  dismissed  without  reservation;  and  I  am  of  opinion  that 
it  should  not,  but  that  it  should  be  dismissed  without  pre- 
judice to  a  new  bill,  for  I  think  that  the  Plaintiffs  have 
shewn  that  they  had  a  right  against  Brundrett;  and  I  think 
that  somethiog  might  possibly  have  been  coming  to  them, 
if  their  case  had  been  properly  framed.  I  desire  not  to  be 
understood  to  give  the  least  encouragement  to  the  filing  of 
a  new  bill ;  for  I  do  not  think  that,  under  any  circumstances, 
I  could  have  made  a  decree  in  this  case  without  directing 
inquiries  as  to  the  extent  of  the  knowledge  of  the  Plain- 
tiffs; and  I  have  a  strong  suspicion  what  the  result  of  such 
inquiries  would  have  been;  for,  although  it  may  well  be,  as 
was  put  on  behalf  of  the  Plaintiffs  in  the  argument,  that 
in  an  appointment  to  A,  and  B.  by  one  instrument,  and  ik 
fortiori  by  different  instruments,  the  appointment  to  A. 
may  be  good,  and  the  appointment  to  B.  bad.  It  may 
equally  well  be,  that  A.  and  B.  may  agree  between  them- 
selves that  the  bad  shall  not  be  disturbed;  and  I  have  not 
much  doubt  what  the  effect  of  such  an  agreement  would 
be,  if  it  was  afterwards  sought  to  charge  the  trustee.  It  is 
unnecessary,  however,  to  decide  anything  upon  that  point 
I  dismiss  this  bill  upon  the  ground,  that,  under  the  circum- 
stances of  this  case,  the  appointments  of  October  and  De- 
cember, 1842,  must  stand  or  fall  together,  and  this  bill  does 
not  enable  them  so  to  be  dealt  with.    As  to  costs,  I  am  of 
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opinion,  that  they  must  be  paid  by  the  Plaintiffs,  for  I  see 
no  ground  for  saddling  the  estate  of  Brundrett  with  costs, 
which  arise,  as  I  think,  from  a  mistake  of  the  Plaintiffs. 


Jan.  dltt. 


A  trust  fund 
paid  into  the 
Coart  of  Chan- 
cery, under  the 
Trustee  Relief 
Act,  after  the 
death  of  the 
cestui  que  trust, 
ordered  to  be 
paid  to  the  admi- 
nistrator of  the 
cestui  que  trust 
under  a  grant 
of  letters  of  ad- 
ministration by 
the  Archdea- 
conry Court, 
obtained  after 
the  fund  was  in 
the  Court  of 
Chancery. 

Where  a  di- 
ocesan  probate 
is  proper  with 
reference  to  the 
situation  of  the 
assets  at  the 
death,  it  re- 
mains so  not- 
withstanding 
they  may  ofiei^ 
wards  be  right- 
fully or  wrong- 
fully removed 
out  of  the 
diocese. 


In  the  Matteb  of  the  Trust  Estate  op  ELIZABETH 
SPENCER;  and  of  the  TRUSTEE  RELIEF  ACT  (a). 

HoBERT  RAINE  by  his  will,  dated  in  1828,  gave  his 
tenant  right  to  his  farm  at  Elmgthorp,  in  the  county  of 
Leicester,  and  his  personal  estate,  to  his  trustees  and  exe- 
cutors, upon  trust  for  his  children,  with  directions  to  con- 
vert the  same  into  money  when  the  youngest  child  should 
attain  twenty-one,  and  to  divide  the  same  amongst  his  five 
children,  the  sons  to  have  501.  a-piece  more  than  the 
daughters.  Elizabeth,  one  of  the  daughters,  married  Wil- 
liam  Spencer  of  EaH  ShiUon,  in  the  county  of  Leicestery 
and  died  in  1845.  Spencer,  the  husband,  died  in  1847, 
having  appointed  Joseph  Sharp  Spencer  his  executor, 
who  proved  his  will  in  the  Archdeaconry  Court  of  Lei- 
cester. In  1848,  the  youngest  child  o{  Robert  Raine,  the 
testator,  attained  twenty-one,  when  the  trustees  of  his  will 
paid  3962.,  her  share  of  his  residuary  estate,  into  Court, 
under  the  Trustee  Relief  Act  In  1851,  Joseph  Sharp 
Spencer,  the  executor  of  Spencer  the  husband,  obtained 
letters  of  administration  to  the  estate  o{  Elizabeth  Spencer 
the  wife,  from  the  Archdeaconry  Court  of  Leicester,  and 
presented  his  petition,  praying  that  the  396Z.  might  be  paid 
to  him. 


Argument.         Mr.  Bird,  for  the  petitioner,  submitted  that,  notwith- 
standing  the  payment  of  the  fund  into  Court  by  the  trus- 


(a)  10  All  Vict.  c.  96. 
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tees,  the  Court  would  order  the  payment  out  to  the  peti-  1351. 

tioner,  without  a  prerogative  administration,  and  upon  the  ^  ^ 

title  acquired  under  the  letters  of  administration  granted  Trust  Estati 

by  the  Archdeaconry  Court  He  submitted,  that,  inasmuch  and  thb  ' 

Trustbs  Rs- 
LISP  Act. 


as  there  were  no  bona  notabilia  o{  Elizabeth  Spencer^  at  her 
death,  out  of  the  archdeaconry  of  Leicester  (a),  the  letters 
of  that  Court  were  valid ;  and  that,  to  require  a  prerogative 
administration,  would  be  to  substitute  voidable  letters  of 
administration  for  valid  ones. — He  cited  the  observation  of 
Sir  James  Wigram  in  Jones  v.  Howell  (6),  that  it "  depends 
on  the  question,  whether  bona  notabilia  were  out  of  the 
diocesa  The  circumstance,  that  property  in  which  the 
party  was  interested  now  comes  to  be  administered  in  this 
Court,  does  not  affect  the  question."  Druce  v.  Deniso-n  (c); 
In  re  Knowles  (d),  which  resembled  the  present  case,  ex- 
cept in  the  circumstance  that  the  letters  of  administration 
were  granted  to  the  petitioner  be/ore  the  payment  of  the 
fund  into  Court  by  the  trustee.  Scarth  v.  Bishop  of  Lon- 
don (e)  was  also  referred  to. 


ArgumenL 


The  Yige-Chancellob  said  he  was  apprehensive,  that,  to 
depart  from  the  rule  which  required  a  prerogative  probate. 


Judgment. 


(a)  An  affidavit  of  a  brother  of 
JElitabeth  Spencer  stated,  that  she 
died  at  EaH  ShUton,  in  the  coun- 
ty and  archdeaconry  of  Leiceiter; 
and  that  her  whole  property,  of 
or  to  which  she  or  her  husband 
in  her  right  was  pooooooed  or  en- 
titled at  the  time  of  her  decease, 
oonflieted  of  her  share,  then  un- 
divided, of  the  unconverted  farm- 
ing stock  and  effects,  the  property 
of  her  father  Robert  Raine,  whidi 
were,  at  such  time  of  her  decease, 
in  and  upon  the  farm-house  and 
lands  at  EHmdhcrpe^  in  the  said 


county  and  archdeaconry.  It 
would  seem,  however,  from  the 
ohservations  of  the  Lords  Jus- 
tices, (post,  p.  413,  n.(a)),  that 
this  affidavit  was  not  neoessaiy, 
there  being  nothing  in  the  case 
that  suggested  the  existence  of 
bona  notabilia  of  Elizabeth  Spen- 
cer out  of  the  local  jurisdiction  at 
the  time  of  her  deatL 
(6)  2  Hare,  353. 

(c)  16  Sim.  366. 

(d)  Before  the  Lords  Justices, 
24th  of  November,  1861. 

(«)  1  Hagg.  £oc  Bep.  636. 
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1851.       on  the  ground  that  there  were  not  at  the  death  of  the  party 
"    "  bona  notabilia  out  of  the  local  jurisdiction,  would  lead  to 

Trurt  E8tat»  great  expense  in  endeavours  to  shew  where  the  property 
AND  THB      of  the  deceased  party  was  situated;  and  he  suggested,  that 
^liwActI*^   as  the  case  In  re  Knowles  had  lately  been  before  the  Lords 
JudameaL     ^^^^^^  ^*  would  be  desirable  that  the  present  appli- 
cation should  be  mentioned  to  their  Lordships. 


Mr.  Bird  afterwards  stated,  that,  having  applied  to  the 
Lords  Justices  on  the  point,  their  Lordships  were  pleased 
to  intimate  their  opinion,  that  the  order  for  payment  upon 
the  archdeaconry  letters  might  be  properly  made;  that 
where  diocesan  letters  were  proper,  with  reference  to  the 
situation  of  the  assets  at  the  death  of  the  party,  they  would 
remain  so,  notwithstanding  any  subsequent  change  in  their 
locality, — that  a  change  of  the  place  of  the  goods  after  the 
death  of  the  party  did  not  affect  the  right  or  power  of  the 
ordinary, — ^and  that  a  prerogative  probate  was  not  ren- 
dered necessary  by  the  fact  of  some  person,  rightfully  or 
wrongfully,  after  the  decease  of  the  testator,  removing  the 
goods  out  of  the  diocese  (a). 


(a)  The  reporter  has  been  fit-  The  Bank  of  England  and  the 

voured  with  a  note  of  some  ob-  seat   of  goyemment   are   both 

servations  made  by  their  Lord-  within  the  diocese  of  LondUmt 

ships  on  this  application: — Sir  and  necesBarily  within  the  pro- 

J.  L,  Knight  Bnioe,  LJ.,  said, "  In  vince  of  Canterlmry;  but  if  the 

the  case  of  KnowUt,  I  tliink  Lord  personalty  had  a  place  (so  far  as 

Cranworth   intimated   that   his  it  could  have  a  place)  within  the 

opinion,  as  there  expressed,  as  to  diocese  of  Zondon,  and  there  were 

a  diocesan  probate,  would  extend  no  other  property  of  the  party, 

to  such  a  case  as  this ;  and  I  con-  probate  would  as  properly  belong 

fess  that  is  my  impression  also,  to  the  diocese  of  London  as  to 

I  take  the  question  in  Druee  v.  the  Archbishop.     That  was  the 

Ifeniwn  to  have  been  a  question  point  in  Druee  y.  Dentson,  but 

of  the  place  of  the  property,  as  that  does  not  touch  the  case  of 

between  London  and  CanteHmry.  any  other  diocesan  probate  than 
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**  Upon  hearing  the  said  petition,  probate  of  the  will  of  Robert 
Raine  the  tegtator,  &c^  letters  of  administration  of  Elizabeth  Spencer^ 
granted  by  the  Archdeaconry  Court  of  Leicester  to  Jaeeph  Sharp 
Spencer^  the  petitioner,  &c.,  this  Court  doth  order  &c.** 
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In  re 

Trust  £8Tatb 

OF  Spxncxr, 

AND  THK 

Trustbb  Rb- 
LiBP  Act. 

Order. 


a  London  probate.  Nobody,  for 
instance,  could  say,  the  3^.  per 
cent  Consols  were  within  the 
diocese  of  Corfif/^.  I  suppose  the 
decision  to  be  this, — ^if  a  testator 
dies  possessed  of  stock  standing 
in  his  name,  and  (no  change  hay- 
ing taken  place  in  the  investment) 
dk  London  probate  is  taken  out, 
that  will  do  in  the  absence  of 
proof  that  there  were  goods  also 
in  another  diocese,  inasmuch  as 
stock  (so  fiur  as  it  can  be  said  to 
have  a  locality)  may  be  said  to 
be  situate  in  the  diocese  of  Loi^ 
don.  That  is  what  Druce  y.  De^ 
nison  decided.  It  also  decided, 
what  perhaps  scarcely  needed  a 
decision, — ^that  it  is  not  necessary 
to  inquire,  as  a  matter  of  course, 
whether  a  man  dies  possessed  of 
goods  in  two  dioceses.  I  believe 
it  to  be  settled,  that  if  a  man  dies 
in  CarlieleyhAYUxg  no  property 
whatever  but  dl,  per  cents,  stand- 
ing in  his  name,  the  CarUale  pro- 
bate will  not  do:  that  is  matter 
of  decision,  whether  founded  on 
principle  or  not.*' 

Lord  Crantoorthf  L.  J.,  said, — 


^  The  title  of  the  ordinary  is  com- 
plete at  the  death  of  the  party  in 
the  diocese.  Suppose,  after  the 
death  of  the  party  in  the  diocese, 
having  no  goods  out  of  it^  some 
stranger  were  to  remove  the 
goods  into  another  diocese,  could 
not  an  action  of  trover  be  main- 
tained on  a  diocesan  probate  ? — 
Thequestionin  ancient  times  as  to 
the  right  of  the  ordinary  depend- 
ed upon  this, — ^whether,  at  the 
death  of  the  intestate,  there  were 
or  were  not  bona  notabilia  out 
of  the  diocese.  Following  that 
principle  out,  if  the  party  dies, 
and  afterwards  a  sum  of  10,000^., 
part  of  his  assets,  be  carried  out 
of  the  diocese  and  brought  into 
the  Bank  of  JEngkmdy  1  think,  in 
an  action  for  the  money,  the  Court 
would  be  bound  to  say  the  dio- 
cesan letters  were  enough.  If  I 
recollect  what  Lord  Cottenham 
decided  in  Druce  v.  Denieon,  It 
was,  that  as  a  consistorial  pro- 
bate is  not  necessarily  bad,  the 
Court  presumes  it  to  be  proper 
until  the  contrary  is  shewn." 


VOL.  IX. 


£  K 


II.  W. 
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Nov,  m. 


A  ntidnuy 
deyise  of  all 
the  testator's 
estate,  personal 
and  real,  al- 
thoagh  made 
subject  to  the 
payment  of  his 
debts,  passes 
the  legal  estate 
in  premises  of 
which  the  testa- 
tor was  mort- 
gagee in  fee, 
notwithstand- 
ing the  case  of 
SUt)«aUry, 
Jarman* 


In  the  Matter  of  JOHN  FIELD'S  MORTGAGE,  and 
OP  THE  TRUSTEE  ACT,  1860. 

tfOHN  FIELDy  the  mortgagee  in  fee  of  gaTelkind  landa^ 
died  in  March,  1851,  leaving  three  sons,  two  of  whom  w&re 
infants,  and  having  by  his  will,  dated  in  1850,  devised  his 
property  in  the  following  words: — "All  the  residue  of  my 
estate,  personal  and  real,  property,  monies,  and  securities 
for  money,  and  all  other  effects,  which  shall  remain  after 
paying  my  just  debts,  Aineral  and  testamentary  expenses,  I 
give  and  devise  unto  my  wife  Anria  Maria  Fidd,  for  her 
own  use  and  benefit."  The  executors  of  the  mortgagee 
and  the  mortgagor  applied  by  petition  for  an  order  to  vest 
the  legal  estate  in  the  two  undivided  third  parts  of  the 
mortgaged  premises  (which  it  was  suggested  had  descended 
upon  the  infant  sons  of  the.  mortgagee),  according  to  the 
appointment  of  the  mortgagor,  on  payment  of  the  mort- 
gage money. 


Mr.  Jessel  for  the  petition  said,  that  the  difficulty  which 
had  occasioned  the  petition  anise  from  the  case  of  SH- 
vester  v.  Jarman  (a),  in  which  the  subjection  of  the  estate 
to  the  payment  of  debts  had  been  held  to  exclude  from 
the  devise  the  legal  estate  in  the  mortgaged  premises. 

The  Vice-Chancellor  was  of  opinion  that  the  legal  es- 
tate was  well  devised,  notwithstanding  the  residue  was 
made  subject  to  debts;  and  that,  therefore,  no  estate  in 
the  mortgaged  premises  descended  to  the  infants. 


No  order  made. 


(a)  10  Price,  78. 
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CALDWELL  v,  VANVLISSENGEN.  DZiTm 

CALDWELL  v.  VERBECK  ^l^  20thl 

CALDWELL  v.  ROLFE. 

X  HESE  were  motions,  on  the  part  of  the  Plaintiffs  in  injunction 

three  several  causes,  for  injunctions  to  restrain  the  re-  S^jUts*^^* 

spectiye  Defendants  from  using  or  ex^t^ising,  within  the  h^^^J  ^  ^ 

limits  of  that  part  of  the  United  Kingdom  called  England,  ^^'^  ^m 

from  m ing  on 

the  dominion  of  Wales,  and  the  town  of  Berwick-Mpon-  board  their 
Tweedy  including  the  seas,  rivers,  and  havens  thereof,  the  domiiiion«"f  * 
invention  o{  James  Lowe,  or  any  mode  or  process  for  the  f"f^*ii^**^' 
propulsion  of  vessels  merely  colourably  differing  there-  ofthepiaintiffi, 
from,  and  from  using  or  employing,  or  permitting  to  be  the  benefit  of 
used  and  employed,  within  the  limits  aforesaid,  any  vessel  uffi^^wwe  cx^ 
fitted  or  provided  with  a  propeller  constructed  and  applied,  *}"!'^*^J  ^'J?" 
without  the  license  of  the  Plaintiffs,  according  to  the  form  Queen^  Patent 
and  mode  respectively  described  in  the  specification  of  inThu*^^ 
James  Lowe's  patent,  or  merely  colourably  differing  there-  "weiiMBri- 
ftorti,  and  particularly  from  permitting  certain  vessels  are  liable  to 
mentioned  in  the  several  notices  of  motion,  or  any  other  h^ju^doneby 
vessel  or  vessels  within  the  limits  aforesaid,  under  the  com-  ^^^^^  infringing 

'  open  the  sole 

mand  or  control  of  the  Defendants,  and  fitted  or  provided  ^^  ezduBiye 
with  a  propeller  or  propellers  constructed  and  applied,  by  the  Crown 
without  the  license  of  the  Plaintiffs,  according  to  the  form  Jj  ^v'^qUom 
and  mode  aforesaid,  or  merely  colourably  differing  there-  *°.?"I**T**^ 

from,  to  proceed  on  any  voyage  or  voyages.  and  constitu- 

tion of  this 
country;  and 

the  powers  of  the  Court  of  equity;,  which  are  founded  on  the  inaufficiency  of  the  legal  remedy,  must 

be  enforced  against  them  as  well  jis  against  British  subjects. 

The  Crown  has  always  exercised  a  control  OTer  the  trade  of  the  country;  and  though  restrained 
by  the  common  law  and  the  Statute  of  Monopolies  (21  Jac.  1,  c.  3)  within  reasonable  limits,  the 
(Sown  might  grant  the  exclusive  right  to  trade  with  a  new  invention  for  a  reasonable  period.  The 
•tat  21  Jac  1,  c.  3,  did  not  create  but  controlled  the  power  of  the  Crown  in  granting  to  the  first 
inventors  the  privilege  of  the  sole  working  and  making  of  new  manu&ctures. 

The  prohibitory  words  of  the  patent,  which  are  addressed  only  to  the  subjects  of  this  countryman 
in  aid  of  the  grant  and  not  in  derogation  of  it 

Where  a  legal  right  exists,  the  Court  cannot  refuse  to  interfece  for  its  protection,  upon  grounds 
which  depend  exclusively  on  considerations  of  national  policy. 

BE  2 
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The  Plaintiffs  were  the  assignees  of  James  Lowe's  pa- 
tent (which  was  granted  in  the  year  1838)  for  a  mode  of 
propelling  vessels  by  means  of  one  or  more  curved  blades, 
set  or  affixed  on  a  revolving  shaft  below  the  water-line  of 
the  vessel,  and  running  from  stem  to  stem  of  the  vessel. 
The  Defendants  in  the  two  first  causes  were  the  owners  of 
vessels  called  the  Burgemeester  Huidekoper  and  Stad 
Dordrecht,  trading  between  Holland  and  this  country;  and 
the  Defendant  in  the  third  cause  was  or  had  been  the 
captain  of  a  vessel  called  the  Fyenoord,  engaged  in  the 
same  trade. 


The  Defendants  in  the  two  first  causes  by  affidavits,  and 
in  the  third  cause  by  the  answer,  disputed  the  validity  of  the 
patent,  and  the  fact  of  the  enjoyment  by  the  patentees  of  the 
exclusive  right  which  they  claimed  under  it;  and  they  al- 
leged that  the  use  of  their  invention  by  the  parties  by  whom 
the  ships  had  been  built,  and  to  whom  they  belonged,  had 
been  acquiesced  in.  It  appeared,  that  various  actions  and 
suits  had  been  brought  by  the  parties  to  whom  the  benefit 
of  the  patent  had  been  assigned,  all  of  which  had  termin- 
ated by  the  submission  of  the  Defendants  in  such  suits  to 
pay  certain  royalties  in  respect  of  the  use  of  the  invention; 
and  upon  such  submission  and  arrangements  the  proceed- 
ings had  not  been  further  prosecuted.  The  Defendants, 
moreover,  relied  upon  the  facts  which  were  thus  stated  in 
the  affidavit  of  Tzehbe  Swart: — ^The  deponent  said  he  was 
and  had  been,  since  the  23rd  of  March,  1850,  the  master 
of  the  ship  Burgemeester  Huidekoper;  that  he  was  bom  in 
the  kingdom  of  Holland,  and  that  he  was  and  always  had 
been  a  subject  of  that  kingdom;  that  the  said  vessel  be- 
longed to  a  Company  which  was  formed  in  Holland  in 
1848,  and  called  the  "Am^rdam  Screw  Schooner  Com- 
pany;"' that  the  said  Company  consisted  of  a  great  number 
of  shareholders  or  partners ;  and  that  all  the  shareholders 
or  partners  were,  as  he  verily  believed,  natives  and  sub- 
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jects  of  HoUandy  and  resided  in  that  country;  and  that  no 
Englishman  had,  as  he  verily  believed,  any  share  or  inter- 
est whatever  in  the  Company,  or  in  the  ships,  property,  or 
effects  thereof;  that  the  Company  was  established  for  the 
purpose  of  trading  with  steam  ships  between  Amsterdam 
and  other  countries;  that,  for  the  purposes  of  the  Company 
and  the  trade  for  which  the  same  was  so  as  aforesaid 
established,  a  vessel  named  the  Burgemsester  Huidekoper 
was,  in  the  year  184<9,  built  and  fitted  up  with  the  same 
propelling  power  as  that  which  was  now  and  always  had 
been  used  for  the  propulsion  of  the  said  vessel,  by  the  de- 
fendant Vanvlissengen  and  workmen  in  his  employ  at  Am- 
sterdamy  for  and  on  behalf  and  by  order  of  the  Company; 
that  the  said  vessel  was  bon&  fide  built  and  fitted  up  with 
her  steam-engiiies  and  propelling  power  in  the  kingdom  of 
Holland  by  and  for  the  natives  and  subjects  of  the  said 
kingdom,  and  that  no  Englishman  was  in  any  way  em- 
ployed in  building  or  fitting  up  the  said  vessel;  that  the 
vessel  was  so  built  and  fitted  up  according  to  the  most  ap- 
proved course  of  ship-building  then  in  use  in  Holland; 
that  all  the  machinery  and  propelling  power  with  which 
the  vessel  was  as  aforesaid  fitted  up,  or  which  had  since 
been  used  for  the  purposes  of  the  said  vessel,  were  manu- 
factured by  the  said  Defendant  at  Amsterdam  aforesaid; 
that,  some  time  before  the  said  vessel  was  so  built  and  fit- 
ted up,  the  same  propelling  power  as  that  used  for  the  said 
vessel  had  been  openly  used  and  exercised  in  the  said  king- 
dom of  Holland;  that  he  was  and  always  had  been  alto- 
gether ignorant  of  and  unacquainted  with  James  Lowe, 
and  with  an  alleged  invention  of  the  said  James  Lowe  for 
cei-tain  modes  of  propelling  vessels,  and  also  with  a  patent 
alleged  to  have  been  obtained  by  the  said  James  Lowe  in 
respect  of  such  alleged  invention ;  that  he  verily  believed, 
that  the  said  ship  was  built  and  fitted  up  in  ignorance  of  any 
such  patent,  and  according  to  the  most  approved  principles 
of  ship  building  and  maritime  machinery  then  in  use  in 


1851. 


StalemeiU. 
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1861.  the  kingdom  o{  Holland;  that  no  patent  had  been  granted, 
or,  as  he  was  informed  and  verilj  believed,  applied  fi>r  in 
the  kingdom  of  Holland  for  or  in  respect  of  such  alleged 
invention;  that  it  was  competent  for  English  subjects^  who 
might  have  discovered  any  new  or  valuable  invention,  to 
apply  for  and  obtain  a  patent  for  the  sole  use  of  the  same 
in  the  kingdom  of  Holland^  and  such  patents  are  firequently 
applied  for  and  obtained;  that  the  said  ship  sailed  and 
Suii^iiieiiL  ^^  entitled  to  sail  under  and  to  carry  the  national  flag  of 
Holland,  and  was  entitled  to  trade  with  and  to  enter  the 
ports  of  all  countries  at  peace  with  Holland,  and  to  depart 
therefrom  at  pleasure;  that  the  crew  of  the  said  vessel  were 
all  natives  o{  Holland;  that,  before  the  said  vessel  was  built 
and  fitted  up  with  the  propelling  power  used  on  board  the 
same,  another  steam  ship  had  been  built  and  fitted  up  by 
the  Defendant  Vanvlisaengen  for  and  by  order  of  the  Com- 
pany; and  that  the  said  other  steam  ship  was  built  and 
fitted  up  in  the  same  manner  and  with  precisely  the  same 
propelling  power  as  the  Bv/rgemeester  Huidekoper;  that 
the  deponent  was  mate  of  such  other  vessel,  and  the  same 
vessel  had^  before  the  Burgemeester  Huidekoper  was  fitted 
up  with  such  propelling  power  as  aforesaid,  traded  between 
Amderdam  and  London,  and  had  made  many  voyages  be- 
tween those  respective  ports  with  such  propelling  power 
as  aforesaid ;  that,  until  the  month  of  September  last,  he 
never  heard  that  the  Plaintiffs  or  the  said  James  Lowe,  or 
any  other  person,  did  or  could  rai^e  any  objection  to  the 
use  of  such  propelling  power  as  that  now  as  aforesaid  in 
use  in  the  said  vessel  called  the  Burgenieester  Huidekoper, 
or  make  any  claim  in  respect  thereof;  and  that  he  verily 
believed^  that,  previously  to  the  said  month  of  September, 
no  objection  or  claim  was  made  by  the  Plaintiff  or  the 
said  James  Lotve,  or  any  other  person,  in  respect  of  the 
said  vessels  or  either  of  them,  although  he  verily  believed 
that  the  Plaintiffs  and  the  said  James  Lowe  must  have 
well  known  that  the  said  vessels  had  for  upwards  of  two 
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years  and  a  half  been  from  time  to  time  trading  to  and 
from  London;  that  Tarious  other  steam  ships  had  been  built 
and  fitted  up  in  the  kingdom  of  HoUand  by  and  on  behalf 
of  natives  and  subjects  of  the  said  kingdom  upon  the  same 
principle  and  with  the  same  propelling  power  as  the  ship 
Burgemeester  Haidekoper;  and  that  very  large  sums  of  mo- 
ney had  been  expended  in  building  and  fitting  up  such 
vessels ;  and  he  believed,  that  the  same  had  respectively 
been  built  and  fitted  up  in  ignorance  of  the  said  alleged 
patent  of  Jamsi  Lowe;  that  a  very  large  proportion  of  the 
trade  of  HoUand  consisted  in  the  export  of  articles  of  con- 
sumption  from  IToUaneZ  to  JSVi^Iand,  and  in  the  importation 
of  goods  and  merchandise  from  England  to  HoUand;  that 
such  trade  was  now,  and  had  been  for  some  time  past, 
mainly  conducted  by  and  by  means  of  steam  ships  built 
and  fitted  up  in  the  same  manner  and  with  the  same  pro- 
pelling power  as  the  ship  Bwrgemeester  Huidekoper;  that 
such  trade  was  in  his  judgment  and  belief  of  great  advan- 
tage to  both  the  said  countries;  that  such  trade  would  be 
greatly  prejudiced,  if  such  steam  ships  were  prevented  from 
trading  between  the  said  countries;  and  that  large  sums 
of  money  had  been  expended  by  the  said  Company  in  the 
building  and  fitting  up  of  the  said  ship  Burgemeester  Huide- 
koper; and  that  very  serious  loss  would  be  sustained  by 
the  Company,  if  the  sailing  of  the  steam  ship  Burgemeester 
Huidekoper  were  to  be  restrained  by  the  injunction  of  this 
Court. 


1851. 
Caldwbll 

V. 

Vanvlissbn- 

UBIf. 

Caldwkll 

V. 

Vbrbick. 
Caldwell 

ROLPB. 

StatemeuL 


The  report  is  chiefly  confined  to  the  argument  and 
judgment  upon  the  facts  raised  by  this  affidavit 


Mr.  RoU  and  Mr.  Amphlett  for  the  Plaintiffs  in  the  three     Arffument, 
causes. 


1.  The  Plaintiffs  have  proceeded  against  various  bodies 
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1851.  of  BhipownerSy  public  companies,  and  others;  and  the  De- 
fendants have  always  submitted  to  pay  the  royalty  and 
the  costs  of  the  proceedings.  These  proceedings  are  suffi- 
cient to  establish  their  exclusire  right : — BouUon  v.  BvU  (a), 
Harmer  v.  Plane  (6),  HiU  v.  Thompson  (c),  CoUard  v.  AUi" 
son  (d),  Stevens  v.  Keating  (e).  Universities  of  Oxford  and 
Ca/mbridge  v.  Richardson  (/). 

Argument,  ^'  ^he  lawful  manufacture  of  the  machine  in  a  foreign 
country,  out  of  the  reach  of  the  jurisdiction  of  the  English 
Courts,  is  no  justification  for  the  importation  and  use  of 
the  machine,  so  manufactured,  within  the  dominions  to 
which  the  patent  extends:  Universities  of  Oxford  and 
Cambridge  v.  Richardson  (g).  Suppose  the  patent  had 
been  for  a  stationary  engine.  The  Defendants  might  law- 
fully have  made  it  in  Holland;  but  does  it  follow  that 
they  might  bring  it  to  and  erect  and  use  it  in  England  t 
There  could  be  no  distinction  in  such  a  question  between 
a  stationary  and  a  locomotive  engine. 


The  SoUcitor-Oeneral  with  Mr.  BaggaUay,  for  the  De- 
fendant Vanvlissengen,  and  with  Mr.  Eddis,  for  the  De- 
fendant Verhech 

Mr.  Bacon  and  Mr.  Miller  for  the  Defendant  Rolfe. 

The  following  points  were  argued  against  the  injunction: 
1.  That  the  patent  was  void  for  want  of  a  proper  specifi- 
cation: 2.  That  the  patent  was  at  least  of  doubtful  var 
lidity;  and  that  there  had  been  no  possession  under  it  to 
justify  the  Court  in  granting  an  injunction,  until  the 
right  had  been  established  in  an  action  at  law. — 3.  That, 


(a)  3  Vea.  140. 

(6)  14  Ves.  130 ;  S,  C,  11  East, 
101. 

(c)  3  Mer.  622. 

(d)  4  My.  &  Or.  487. 


(«)  2  Ph.  333. 

(/)  6  Ves.  707— Per  Lord -fiZ- 
don. 

ig)  fi  Ves.  689,  709. 
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assuming  that  the  Defendants  were  to  be  regarded  on  this 
question  as  haying  the  same  rights  as  English  subjects 
would  have,  the  Court  would  not  interfere  by  injunction 
against  them,  after  they  had  been  permitted  for  two  years 
and  a  half  to  use  the  invention  publicly,  and  to  incur 
great  expenses  in  constructing  ships  adapted  to  such  use. 
— t.  That  the  Court  would  not  exercise  its  jurisdiction  to 
grant  an  injunction  restraining  the  use  by  foreigners  of 
the  patent  on  board  a  ship  built  in  a  foreign  country  at 
amity  with  England,  and  manned  and  owned  by  the  sub- 
jects of  that  country. — ^And,  5,  that,  even  if  any  injunction 
should  be  granted,  it  could  not  extend  to  the  sailing  of 
the  ships  having  the  machine  on  board,  so  as  to  prevent 
them  from  leaving  a  British  port  to  return  to  HoUancL 


I8dl. 


Vbhbbck. 
Caldwbll 

V. 
ROLPB. 

Arifument, 


Upon  the  second  point,  the  cases  of  HiUs  v.  University 
of  Oxford  (a),  CoUard  v.  Allison  (6),  and  Losh  v.  Hague  (c), 
were  cited.  On  the  third  point,  the  effect  of  the  lawful 
manufacture  of  a  patented  invention  was  insisted  upon,  as 
conferring  a  subsequent  right  to  use  the  article  so  manu- 
factured; the  case  was  likened  to  that  of  a  carriage  hav- 
ing a  patent  axle  made  abroad,  and  there  purchased  by  a 
foreigner  and  brought  to  this  country  as  his  travelling  car- 
riage; and  it  was  contended  that  the  Court  would  not,  in 
such  a  case,  grant  an  injunction  to  restrain  the  party  from 
using  his  carriage.  So,  in  the  case  of  a  patent  chair,  as 
Minters  chairs,  {Minter  v.  Williams {d))\  might  not  a 
chair,  the  subject  of  that  patent,  be  purchased  abroad  and 
imported  and  used  by  the  purchaser  in  his  own  house? 
Could  it  be  said,  that  a  party  who  had  constructed  an  im- 
proved instrument — as,  for  example,  a  telescope — ^for  which 
a  patent  is  afterwards  obtained,  would  be  thenceforward 
deprived  of  the  right  of  using  the  telescope  which  he  had 


(a)  1  Vem.  276. 
(6)  Ubi  supra. 


(c)  Webat.  Pat.  Gas.  200. 
((i)4Ad.  &E.  201. 
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ArffuinenL 


preyiously  and  lawfully  made?  On  this  part  of  the  argu- 
ment the  case  of  Bodmck  v.  Stirling  (a)  was  mentioned ;  in 
which  it  was  held,  that  a  Scotch  patent  was  bad  in  a  case 
where  there  had  been  a  preyious  user  in  England. 

On  the  fourth  and  fifth  points  it  was  contended,  that  the 
language  of  the  grant  its^  shewed,  that  the  exdusive 
right  was  not  assumed  to  be  given  as  against  the  subjects 
of  a  foreign  country.  The  grant  was  addressed  to  British 
subjects  only.  If  a  right  of  this  kind  were  asserted  against 
foreigners  coming  to  this  country,  it  would  be  a  source  of 
great  inconvenienca  There  was  not  an  article  which  a 
foreigner  might  bring  to  this  country  for  his  use  or  com- 
fort,, but  might  be  the  subject  of  a  patent,  and,  therefore, 
the  subject  of  an  application  against  him.  The  right,  if 
it  existed,  might  eren  be  asserted  against  a  ship  accident- 
ally driven  into  an  English  port  by  a  tempest,  or  stranded 
on  the  coast  The  case  was  wholly  different  from  that  of 
a  subject  A  subject  could  not  lawfully  construct  the 
machine;  it  would  be  an  infringement  of  the  patent,  and 
the  transaction  would  therefore  throughout  be  tainted 
with  illegality.  In  this  case,  the  manufacture  of  the  ma- 
chine being  perfectly  lawftil,  it  was  now  sought  to  make 
the  use  of  it  (mly  unlawful.  But  the  machine  having  been 
lawinlly  made  and  placed  in  the  ship,  how  could  it  be 
contended,  that  it  became,  at  a  subsequent  time,  unlawful 
to  use,  or  even  to  permit  the  machine  to  remain,  in  the 
ship?  When  did  the  user  cease  to  be  lawful?  It  was  also 
perfectly  clear,  that,  beyond  the  limits  of  British  ports 
at  least,  it  would  be  lawful  for  the  Defendants  again  to 
use  the  screw.  A  foreigner  was  placed  in  a  different  po- 
sition from  an  En^ish  subject;  for  an  alien,  not  domiciled 
in  this  country,  could  not  obtain  a  scire  facias  to  repeal  a 
patent    The  treaties  with  Holland  and  the  principles  of 

(a)  Collectioii  of  Cases  iii  the  House  of  Lords,  fol.,  Vol.  23,  p.  291, 
( 1 7 74,  1 775).    Line.  Inn  Library. 
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internaiional  law  required,  that  the  ships  of  HoUiotnd,  at 
amity  with  this  countrj,  shoiild  have  free  ingress  and 
egress  to  and  from  our  p(»tSy  subject  to  the  ordinary  cus- 
toms payable  by  the  most  favoiired  nationa 

Mr.  RoU  replied. 

The  Defendants  did  not  allege  that  they  were  the  in- 
Teators  of  the  screw,  or  that  it  was  not  the  invention  of 
the  patentee,  the  model  of  which  they  had  obtained  in 
this  country.  But  even  if  the  invention  had  be^i  made 
and  used  abroad,  and  afterwards  a  patent  had  been  ob- 
tained in  this  country  by  another  person,  the  Court  would 
restrain  the  foreign  inventor  from  infringing  the  patent 
in  this  country;  it  was  his  omission  that  he  did  not  pre- 
viously secure  himself  by  obtaining  an  EnglUh  patent 
The  distinction  is  between  previous  use  in  any  other  part  of 
the  realm,  as  in  Scotland,  and  use  in  a  foreign  country.  The 
argument  as  to  the  application  of  the  iajunction  against 
foreigners  simply  amounted  to  this:  that  any  foreigner 
might  infringe  a  patent  in  this  country,  and  the  patentee  is 
without  remedy.  The  title  to  be  placed  on  the  footing  of 
the  most  favoured  nations,  cannot  entitle  the  subjects  of  a 
fore^  state  to  privileges  greater  than  tiiose  enjoyed  by 
BrUiak  subjects.  Every  foreigner  in  this  country  owes 
obedience  to  its  laws;  and  as  he  is  subject  to  the  criminal, 
so  he  is  to  the  civil  jurisdiction  of  the  Courts  of  justice, 
and  amongst  the  rest  to  be  sued  in  this  Court 


1861. 

CALI>WSLt 

Vanvlimbk- 
Qiir. 

CAhumMLU 

o. 
VnuncK. 

C4LDWB&L 
V. 

BoLnL 


Vice-Chancellor: — 

Upon  the  argument  of  these  motions,  and  particularly  of    judgmcnL 
the  motion  in  the  first  of  the  above  causes,  it  was  insisted 
on  the  part  of  the  Defendants,  that  the  injunctions  ought 
not  to  be  granted:  first,  because  the  patent  was  invalid  for 


424 


CASES  IN  CHANCEKY. 


1851. 


Jttdgm/enL 


want  of  novelty,  and  for  several  insufficiencies  and  other 
imperfections  in  the  specification;  secondly,  because  there 
had  been  no  such  enjoyment  under  the  patent  as  would 
warrant  the  interference  of  this  Court  before  the  validity 
of  the  patent  was  established  at  law;  and,  thirdly,  because 
the  Plaintiffs  and  those  under  whom  they  claim  have,  as 
it  is  said,  acquiesced  in  the  use  of  the  invention  by  the  De- 
fendants. But  on  examining  the  affidavits  on  these  points, 
I  think  that  the  Defendants  have  not  established  such  a 
case  of  acquiescence  as  will  preclude  the  interference  of 
the  Court  They  have,  I  think,  made  out  such  a  case  as 
renders  it  incumbent  on  the  Court  to  put  the  Plaintiffs 
upon  an  undertaking  to  bring  an  action  (the  interference 
of  the  Court  in  cases  of  this  nature  being  founded  upon 
the  legal  right) ;  but  I  do  not  think  the  case  they  have  made 
out  is- such  as  would  justify  the  Court  in  withholding  its 
interference  until  the  legal  right  has  been  tried. 


Principlei 
upon  which  the 
Court  will  in- 
teifiereto  pro- 
tect a  patentee 
before  he  has 
established  his 
right  at  law  in 
the  case  of  p»* 
tents  which 
haye  been  long 
used  or  enjoyed, 
or  will,  in  the 
case  of  new 
patents,  sus- 
pend its  inter- 
ference  until 
the  right  at 
law  has  been 
established. 


The  question,  whether  the  Court  will  interfere  to  pro- 
tect a  patentee  before  he  has  established  his  right  at  law, 
or  will  suspend  its  interference  until  the  right  at  law  has 
been  established,  appears  to  me  to  depend  upon  very  simple 
principles.  It  is  part  of  the  duty  of  this  Court  to  protect 
property  pending  litigation;  but  when  it  is  called  upon  to 
exercise  that  duty,  the  Court  requires  some  proof  of  title 
in  the  party  who  calls  for  its  interference.  In  the  case  of 
a  new  patent,  this  proof  is  wanting:  the  public,  whose 
interests  are  affected  by  the  patent,  have  had  no  oppor^ 
tunity  of  contesting  the  validity  of  the  patentee  s  title,  and 
the  Court  therefore  refuses  to  interfere  until  his  right  has 
been  established  at  law.  But  in  a  case  where  there  has 
been  long  enjoyment  under  the  patent  (the  enjoyment,  of 
course,  including  use),  the  public  have  had  the  opportunity 
of  contesting  the  patent;  and  the  fact  of  their  not  having 
done  so  successfully  affords,  at  least  prima  facie,  evidence 
that  the  title  of  the  patentee  is  good;  and  the  Court  there- 
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fore  interferes  before  the  right  is  established  at  law.  In 
the  present  case,  I  think  that  the  plaintiffs  have  prored 
such  a  case  of  enjoyment  under  the  patent,  and  of  their 
title  having  been  maintained  at  law  against  the  several 
attempts  which  have  been  made  to  impeach  it,  that  the 
Court  is  bound  at  once  to  interfere  for  their  protection, 
unless  there  are  other  sufficient  grounds  for  withholding 
its  interference. 

It  was  insisted,  on  the  part  of  the  Defendants,  that 
there  was  in  each  of  these  cases  a  sufficient  ground  for  the 
interference  of  the  Court  being  withheld.  [His  Honor 
stated  the  affidavit  of  Tzdibe  Swart  (a),  and  the  cases 
stated  by  the  Defendants, — the  Defendant  in  the  third 
cause  stating  that  he  had  ceased  to  be  master  of  the  ship.] 
It  is  to  be  observed,  that  in  none  of  these  cases  is  it  at- 
tempted to  be  denied,  on  the  part  of  the  Defendants,  that 
the  screw  propellers  used  in  their  respective  vessels  fall 
vrithin  the  invention  claimed  by  this  patent;  and  after 
anxiously  considering  the  case,  I  am  of  opinion  that  I  can- 
not withhold  these  injunctions,  upon  the  grounds  which 
are  stated. 
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Judgment, 


I  take  the  rule  to  be  universal,  that  foreigners  are  in  all 
cases  subject  to  the  laws  of  the  country  in  which  they  may 
happen  to  be;  and  if  in  any  case,  when  they  are  out  of 
their  own  country,  their  rights  are  regulated  and  governed 
by  their  own  laws,  I  take  it  to  be  not  by  force  of  those 
laws  themselves,  but  by  the  law  of  the  country  in  which 
they  may  be  adopting  those  laws  as  part  of  their  own  law  for 
the  purpose  of  determining  such  rights.  Mr.  Justice  Story, 
in  his  Treatise  on  the  "Conflict  of  Laws,"  addressing  him- 
self to  this  subject  (s.  5^41),  says — "  In  regard  to  foreigners 
resident  in  a  country,  although  some  jurists  deny  the  right 
of  a  nation  generally  to  legislate  over  them,  it  would  seem 
clear,  upon  general  principles  of  international  law,  that 


I(  in  anyesM, 
the  rights  of  fo- 
reigners ont  of 
their  own  conn- 
try  are  gorem- 
ed  by  their  own 
laws,  it  is  not 
by  force  of 
those  laws 
themsdyes, 
but  by  the  Uw 
of  the  country 
in  which  they 
may  be,  adopt- 
ing those  hiws 
as  part  of  their 
own  law  for  the 
purpose  of  re- 
gulating such 
rights. 


(a)  Supra,  p.  416. 
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1851.  fiucb  ft  i*igbt  does  exist,  and  the  extent  to  which  it  should 
be  exercised  is  a  matter  purely  of  municipal  arrangement 
and  policy.  Hvberus  lays  down  the  doctrine  in  his  second 
axiom:  All  persons  who  are  found  within  the  limits  of 
a  government,  whether  their  residence  is  permanent  or 
temporary,  are  to  be  deemed  subjects  thereof.  BauUenois 
saysi '  That  the  sovereign  has  a  right  to  make  laws  to  bind 
foreigners  in  relation  to  their  property  within  his  domains, 
JiidffmaU.  ^^  relation  to  contracts  and  acts  done  therein,  and  in  rela- 
tion to  judicial  proceedings  if  they  implead  before  his 
tribunals.  And  further,  that  he  may  of  strict  right  make 
laws  for  all  foreigners  who  merely  pass  through  his  domains, 
although  commonly  this  authority  is  exercised  only  as  to 
matters  of  police.'  VaUel  asserts  the  same  general  doc- 
trine, and  says,  that  foreigners  are  subject  to  the  laws  of 
a  state  while  they  reside  in  it"  (a).  In  this  country  indeed 
the  position  of  foreigners  is  not  left  to  rest  upon  this  gene- 
ral law,  but  is  provided  for  by  statute:  for,  by  the  32  Hen. 
8,  c.  16,  s.  9,  it  is  enacted,  "That  every  alien  and  stran- 
ger bom  out  of  the  King's  obeisance,  not  being  denizen, 
which  now  or  hereafter  shall  come  in  or  to  this  realm  or 
elsewhere  within  the  King's  dominions,  shall,  after  the  1st 
of  September  next  coming,  be  bounden  by  and  unto  the 
laws  and  statutes  of  this  realm,  and  to  all  and  singular 
the  contents  of  the  same."  Natural  justice  indeed  seems 
to  require  that  this  should  be  the  case:  when  countries  ex- 
tend to  foreigners  the  protection  of  their  laws,  they  may 
well  require  obedience  to  those  laws  as  the  price  of  that 
protection.  These  Defendants,  therefore,  whilst  in  this 
country,  must,  I  think,  be  subject  to  its  laws. 


It  is  to  be  considered  then,  what  are  the  laws  of  this 
country  with  reference  to  the  right?  of  patentees.  Accord- 
ing to  our  laws  and  constitution,  the  Crown,  I  apprehend^ 
has  at  all  times  exercised  a  control  over  the  trade  of  the 
country.    Anterior  to  the  statute  21  Jac.  1,  c.  3,  it  assumed 


(a)  Page  789,  2nd  edit.  Lend. 
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to  exercise  that  control  to  a  veiy  prejudicial  extent,  by  is5i. 
the  creation  of  monopolies;  and  in  the  great  '^  Case  of  Mo- 
nopolie6(a)/'  such  an  exercise  of  its  powers  was  held  to  be 
illegal;  bnt  it  was  at  the  same  time  held,  that  the  Crown 
had  power  to  grant,  as  a  recompense  for  any  new  inven- 
tion,  the  exclusive  right  to  trade  on  it  for  a  reasonable 
period.  What  was  to  be  conndered  as  a  reasonable  period 
does  not  appear  to  have  been  settled.  By  the  statute  of 
James  (6)  it  was  fixed  at  fourteen  years;  and  thus,  as  ex-  jwigmmiL 
plained  by  Lord  Coke,  in  his  commentaries  on  the  statute, 
in  the  Third  Institute  (c),  the  statute  did  not  create,  but 
controlled,  the  power  of  the  Crown  in  the  granting  of  pa- 
tents. Patentees,  therefore,  hare  always  derived  and  still 
derive  their  rights,  not  from  the  statute,  but  from  the  grant 
of  the  Crown. 


We  must  consider  then  what  is  the  effect  of  this  grant? 
It  purports  to  give  to  the  grantee,  his  executors,  adminis- 
trators, and  assigns,  special  license,  full  power,  sole  privi- 
lege and  authority,  that  he,  his  executors,  administrators, 
and  assigns,  and  every  of  them,  by  himself  and  themselves, 
or  by  his  and  their  deputy  and  deputies,  servants  or 
agents,  or  such  others  as  he,  his  executors,  administrators, 
or  assigns  shall  at  any  time  agree  with,  and  no  others,  from 
time  to  time,  and  at  all  times  thereafter,  during  the  term 
of  years  therein  expressed,  lawfully  to  make,  use,  exercise, 
and  vend  his  said  invention,  within  that  part  of  the  United 
Kingdom  of  Oreat  Britain  and  Ireland  called  England, 
the  dominion  of  Wales,  and  the  town  of  Berwick  upon 
Tweed,  And  undoubtedly  this  grant  gives  to  the  grantee 
a  right  of  action  against  persons  who  infringe  upon  the 
sole  and  exclusive  right  purported  to  be  granted  by  it 


(a)  11  Bep.  85a;  S.C,,  Noy, 
173,  nom.  Darcy  v.  AUein, 
Q>)  SlJac.  l,c.3. 


(c)  Cap.  Izxxv.  against  Mono- 
polies, &c.,  p.  181. 
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V. 
ROLFB. 

Judfni^enl, 


Foreigners  coming  into  this  country  are,  as  I  apprehend, 
subject  to  actions  for  injuries  done  by  them  whilst  here 
to  the  subjects  of  the  Crown.  Why  then  are  they  not  to 
be  subject  to  actions  for  the  injury  done  by  their  infring- 
ing upon  the  sole  and  exclusive  right,  which  I  have  shewn 
to  be  granted  in  conformity  with  the  laws  and  constitu- 
tion of  this  country?  And  if  they  are  subject  to  such  ac- 
tions, why  is  not  the  power  of  this  Court,  which  is  founded 
upon  the  insufficiency  of  the  legal  remedy,  to  be  applied 
against  them  as  well  as  against  the  subjects  of  the  Crown. 
It  was  said,  that  the  prohibitory  words  of  the  patent  were 
addressed  only  to  the  subjects  of  the  Crown;  but  these 
prohibitory  words  are  in  aid  of  the  grant  and  not  in  dero- 
gation of  it ;  and  they  were  probably  introduced  at  a  time 
when  the  prohibition  of  the  Crown  could  be  enforced  per- 
sonally against  parties  who  ventured  to  disobey  it.  The 
language  of  this  part  of  the  patent,  therefore,  does  not  ap- 
pear to  me  to  alter  the  case. 


In  the  course  of  the  argument  upon  these  motions,  I  put 
the  question  whether,  in  the  case  of  a  railway  engine  pa- 
tented in  England,  and  not  in  Scotland,  the  engine,  if  made 
in  Scotland,  could  be  permitted  to  run  into  England;  and 
I  might  have  added,  whether,  if  the  invention  we  are  now 
considering  was  patented  in  England  and  Scotland,  and 
not  in  Ireland,  steam  boats  propelled  by  means  of  it  would 
be  permitted  to  run  from  Dublin  into  Holyhead,  Bristol, 
and  Glasgow.  The  answer  which  I  received  to  this  ques- 
tion was,  that  in  the  case  of  patents  there  was  a  difference 
between  Scotland  and  foreign  countries;  that  a  prior  user 
in  Scotland  would,  although  a  prior  user  in  foreign  coun- 
tries would  not,  invalidate  an  English  patent:  but  this  an- 
What  preriou  swer  does  uot  appear  to  me  to  meet  the  question — What  pre- 
Udate'and^t  '^lous  uscr  will  invalidate  a  patent;  and  what  user,  if  any, 

uwr,  if  any,  can 

be  admitted  in  contrayention  of  the  patent  right,  are  different  qnestiont,  depending,  one  npon  the 

extent  of  preTiooi  knowledge,  the  other  upon  the  effect  of  the  grnnt 
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can  be  permitted  in  contravention  of  the  patent  right,  are 
different  questions  depending  on  wholly  different  considerar 
tions;  the  one  upon  the  extent  of  previous  knowledge,  the 
other  upon  the  effect  of  the  grant 

It  was  further  argued  on  the  part  of  the  Defendants, 
that  the  use  hj  them  of  this  invention  was  not  such  a 
user  or  exercise  of  the  invention  as  would  amount  to  an 
infriDgement  of  the  patent;  and  some  observations,  which 
fell  from  Lord  Eldon  in  The  UniversiUea  of  Oxford  and 
-Cambridge  y.  Richardson  (a\  were  cited  on  this  point,  as 
was  also  the  case  of  Minter  v.  Williams  (6),  in  which  it  was 
intimated,  that  there  might  be  an  innocent  use  of  a  patent 
invention.  But  I  do  not  think  those  authorities  at  all  as- 
sist  the  case  of  the  Defendants.  On  the  contrary,  the  case 
of  The  Universities  of  Oxford  and  Cambridge  v.  Ridiard- 
son  appears  to  me  to  be  very  much  in  favour  of  the  Plain- 
tiffs; for  Lord  Eldon  there  draws  a  marked  distinction 
between  user  for  the  purposes  of  trade  and  other  user.  It 
is  true  that  he  there  speaks  of  cases  of  necessity;  but 
surely  it  cannot  be  said  that  the  use  of  this  invention  by 
the  Defendants  is  a  matter  of  necessity.  Their  use  of  it 
is  purely  for  the  purposes  of  trade,  and  is  no  otherwise  ne- 
cessary than  as  the  means  of  securing  to  them  increased 
profit  by  their  trade.  If,  indeed,  any  of  their  vessels  were 
stranded,  and  it  became  necessary  to  sell  the  propeller, 
that  might  be  a  case  of  necessity  falling  within  the  range 
of  Lord  Eldon's  observations.  So  again,  in  the  case  of 
Minter  v.  WiUiams,  I  find  no  trace  of  a  user  for  the  pur^ 
poses  of  trade  being  considered  as  innocent 

In  the  argument  on  the  part  of  the  Defendants,  much 
was  said  on  the  hardship  of  this  Court's  interfering  against 
them,  and  upon  the  inconveniences  which  would  result 


1851. 


JttdgTHetnt. 


Whether  there 
might  not  he  a 
case  of  neces- 
tary  user  of  an 
invention  which 
the  Court  would 
not  regard  as 
the  infringe- 
ment of  a  pa- 
tent— Quan, 


(a)  6  Yes.  689. 


VOL.  IX. 


F  F 


(6)  4  Ad.  &  E.  251. 

H.  W. 
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fW>m  it;  and  some  reference  was  made  to  the  policy  of  this 
country:  but  it  must  be  remembered  that  British  ships 
certainly  cannot  use  this  invention  without  the  license  of 
the  patentees,  and  the  burthens  incident  to  such  license; 
and  foreigners  cannot,  I  think,  justly  complain  that  their 
ships  are  not  permitted  to  enjoy,  without  license  and 
without  payment,  advantages  which  the  ships  of  this  coun- 
try cannot  enjoy  otherwise  than  under  license  and  upon 
payment  It  must  be  remembered,  that  foreigners  may 
take  out  patents  in  this  country,  and  thus  secure  to  them- 
selves the  exclusive  use  of  their  inventions  within  her 
Majesty's  dominions;  and  that,  if  they  neglect  to  do  so, 
they,  to  this  extent,  withhold  their  invention  from  the  sub- 
jects of  this  country.  It  is  to  be  observed  also,  that  the 
enforcement  of  the  exclusive  right  under  a  patent  does 
not  take  away  from  foreigners  any  privilege  which  they 
ever  enjoyed  in  this  country;  for,  if  the  invention  was 
used  by  them  in  this  country  before  the  granting  of  the 
patent,  the  patent  I  apprehend  would  be  invalid. 


One  principal  ground  of  inconvenience  suggested  was, 
that  if  foreign  ships  were  restrained  firom  using  this  inven- 
tion in  these  dominions,  English  ships  might  equally  be 
restrained  from  using  it  in  foreign  dominions;  but  I  think 
this  argument  resolves  itself  into  a  question  of  national 
policy,  and  it  is  for  the  legislature,  and  not  for  the  Courts, 
to  deal  with  that  question:  my  duty  is,  to  administer  the 
law  and  not  to  make  it 

Upon  the  grounds  which  I  have  referred  to,  I  think  that 
the  facts  stated  in  the  affidavits  and  answer  do  not  furnish 
sufficient  grounds  for  refusing  these  injunctiona 


I  think,  however,  that,  the  Defendant  Rclfe  having 
ceased  to  be  captain  of  the  vessel  mentioned  in  the  third 
suit,  and  being  no  longer  in  a  position  to  infringe  the  pa- 
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tenty  and  there  being  no  evidence  of  any  intention  on  his 
part  to  resume  the  infringement;  the  injunction  as  to  him 
ought  not  to  be  granted.  I  do  not  think  that  the  Court 
would  be  justified  in  acting  on  the  suspicion,  that  it  is  in^ 
tended  to  re-appoint  him,  at  all  events  without  such  a 
case  being  made  upon  the  record.  I  think,  also,  that  the 
injunction  in  the  other  suits  must  be  qualified. 
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BEffnumr  the  Defendants,  unless  and  until  they  shaU  have  obtain- 
ed the  license  of  the  Plain^fb  so  to  do,  firom  using  or  exerdsing,  or 
causing  or  permitting  to  be  used  or  exercised,  within' the  limits  of  that 
part  of  the  United  Kingdom  called  England^  the  dominion  of  Wales, 
and  the  town  of  Bertffick-upon-Tweed,  the  invention  of  James  Lowe 
in  the  bill  mentioned,  or  any  mode  or  process  for  the  propulsion 
of  vessels  merely  oolorably  differing  therefrom ;  and  in  particular 
restrain  the  Defendants,  unless  and  until  so  licensed  as  aforesaid, 
from  propelling  the  vessels  in  the  lulls  mentioned,  or  causing  or  per- 
mitting the  same  to  be  propelled  within  the  limits  aforesaid,  with  or 
by  means  of  the  propellers  now  attached  thereto,  and  from  propel- 
ling the  same  vessels,  or  any  other  vessels  or  vessel,  or  causing  or 
permitting  the  same  to  be  propelled  within  the  limits  aforesaid,  with 
or  by  means  of  any  propeUers  or  propeller  constructed  and  applied 
aoocnrding  to  the  form  and  mode  respectively  described  in  the  speci- 
fication of  the  said  James  Lowers  patent^  or  merely  oolorably  differ- 
ing therefrom.  The  usual  undertaking  of  the  Plaintifb  to  bring 
actions.    Liberty  to  apply. 


Minuie, 


tt2 
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Dec.  nth  & 

f2^'  OSBORN  V.  MORGAN. 

Jan.  IZth.      rp 
The  obligadon     X  HE  plaintiff,  Mr&  OAoTUy  was  entitled  to  a  fourth  share 

hSSSind,"]^^  of  the  residuary  estate  of  a  testator,  of  which  a  part  was 
rfhb*Jife^^  immediately  distributable,  and  another  part  consisted  of  a 
doinj  equity  by  sum  of  Consols,  invested  to  provide  for  an  annuity  of  50Z. 
ment,  is  noa  en^  bequeathed  by  the  will  for  the  life  of  the  annuitant  The 
CotSi  uppn'Sie  l^^tfl'^d  of  Mrs.  OAom  had  become  bankrupt,  and  his  as- 
bai  being  filed,  gignees  had  applied  to  the  trustees  of  the  will  for  payment 
decree  being  *of  his  wife's  share  of  the  estate.  The  wife  filed  her  bill 
S^St^^is  for  the  execution  of  the  trusts  of  the  will.  The  annuitant 
fftTr^H    waflrtiUUving. 

only  deali  with  -^— — ^_ 

the  interest  in 
possessicm);  bat 

u  t^lJSd """  Mr-  -R^^  ^^^  Mr.  RodweU,  for  the  wife,  asked  for  a  set- 
when  the  pro-     tlement  of  her  reversionary  interest  in  the  Consols,  as  well 

perty  comes  to  ,  . 

be  distributed,    as  out  of  that  portion  of  the  residuary  estate  which  was 
On  the  prin-  immediately  payable.  *  • 

ciple  that  mar-  ^  r  j 

riageisagiftof 

prop^of  the  The  ViobChanokllor  inquired  whether  there  was. any 
brndTthere^  authority  for  directing  such  a  settlement  to  be  made. 

no  distinction 

between  pro-  ,--      w^  ,        rwi  •  •      •   i  -i 

party  to  which  Mr.  RoU, — ^There  IS  no  reason  or  principle  opposed  to 
tl<^^e^ty**  s^ch  a  settlement,  and  it  is  in  conformity  with  the  rule  of 
S^c^'aTm  **  ^^  Court,  which  requires  the  consent  of  the  wife  before 
entitled  at  hiw.  parting  with  her  interest  in  property  with  which  the  Court 
d^^a*  ^  dealing.  The  reversion  is  a  property  which  may  now  be 
settlement  does  gold;  it  is  therefore  a  property  of  present  value,  and  which 
uiy  ^tot*^  may  be  made  the  subject  of  contract  and  settlement  If 
but^i«Si  on*the  ^^  ^®  ®^^  *^**  *^®  marriage  is  a  gift  of  the  wife's  pro- 
control  which  perty  to  the  husband,  we  ask  that  he  may  settle  what  he 

Courts  of  eqm-     ^       '  "^ 

ty  exercise  over 

properQr  fiUling  under  their  dominion. 

The  right  to  a  settlement  is  an  obligation  which  the  Court  fiistens,  not  upon  the  property,  but 
upon  the  right  to  receive  it. 
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has  acquired  under  that  gift;  that  the  Court  will  only  per- 
mit him  to  take  it  on  those  term&  If  it  be  said  that  he 
has  not  reduced  it  into  possession,  and  that  his  interest  is, 
therefore,  no  more  than  a  chance,  we  ask  for  a  settlement 
of  that  chance  or  possibility. 
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Mr.  B<icon  and  Mr.  Faber  for  the  assignees. 


Mr.  Prior  for  the  trustees. 


Mr.  Nalder  for  the  husband. 


y  ice-Chanobllob  : 

The  question  which  stood  for  judgment  in  this  case  was,  Judguient. 
whether  a  married  woman  could  compel  the  assignees  of 
her  husband  to  make  a  settlement  upon  her  out  of  rever- 
sionary property  to  which  she  was  entitled  in  equity.  It 
was  admitted  in  argument  that  no  case  could  be  found  in 
which  a  Court  of  equity  had  compelled  such  a  settlement; 
and  the  absence  of  such  a  case  would,  I  think,  alone  have 
been  sufficient  to  have  determined  the  question ;  but  in  my 
opinion  it  is  clear,  both  upon  principle  and  authority,  that 
such  a  settlement  cannot  be  compelled.  Marriage  is  a  gift 
to  the  husband  of  all  the  personal  property  to  which  the 
wife  is  entitled  in  possession,  and  of  all  the  personal  pro- 
perty of  which  she  may  become  entitled,  subject  only  to 
the  condition  of  his  reducing  it  into  possession  during  the 
coverture;  and  I  am  aware  of  no  distinction  in  this  re^ 
spect  between  property  to  which  the  wife  is  entitled  in 
equity,  and  property  to  which  she  is  entitled  at  law.  Nor 
upon  principle  can  there  be  any  such  distinction,  the  rule 
resting  as  I  conceive  upon  this, — that  the  husband  and 
wife  are  in  law  one  person, — a  rule  which  prevails  in 
equity  as  much  as  at  law.     The  wife's  equity  fur  a  settle* 


Judgment, 
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1851.  ment,  therefore,  does  not  depend  upon  any  right  of  pro- 
perty in  her;  and  that  it  does  not  depend  upon  any  such 
right  of  property  is  the  more  clear,  when  it  is  considered 
to  what  limitation  it  is  subject.  The  amount  is  discre- 
tionaiy  in  the  Court,  and  if  the  wife  insists  upon  it,  she 
must  claim  it  for  herself  and  her  children,  and  not  for 
herself  alone, — ^limitations  which  are  wholly  inconsistent 
with  a  right  of  property  in  her. 

The  right  then  being  thus  independent  of  property,  there 
seems  to  be  no  ground  on  which  it  can  rest,  except  the 
control  which  Courts  of  equity  exercise  over  property 
Origin  of  the      falling  under  their  dominion.    It  is,  in  truth,  the  mere 
foraMtaonent  Creature  of  a  Court  of  equity,  deduced,  as  I  conceive,  ori- 
ginally, where  the  husband  sued,  from  the  rule  that  he 
who  comes  into  equity  must  do  equity;  and  subsequently 
extended  to  suits  by  the  trustees  and  the  wife,  probably, 
from  the  necessity  of  the  Court  administering  the  trust, — 
whether  the  husband  thought  proper  to  sue  or  not    We 
must  consider,  then,  when  this  obligation  of  doing  equity 
is  enforced  by  the  Court    It  is  not  upon  the  bill  filed;  for 
the  bill  may  be  afterwards  dismissed.    It  is  not,  as  I 
think,  upon  the  decree  being  made,  where  the  Plaintiff's 
interest  is  in  reversion;  for,  in  such  cases,  the  Court  only 
deals  with  the  interest  in  possession.    It  is,  I  think,  when 
the  property  comes  to  be  distributed;  for  then,  and  not 
till  then,  in  ordinary  cases  does  the  Court  enforce  obliga- 
tions attaching  upon  the  pn>perty  otherwise  than  by  con- 
tract This  right  to  a  settlement,  therefore,  I  take  to  be  an 
obligation  which  the  Court  fastens,  not  upon  the  property, 
but  upon  the  right  to  receive  it;  and  that  this  is  the  case 
is,  I  think,  the  more  clear  from  this  consideration: — if  the 
The  Coiirtctn-  ^^*  attaches  at  all,  it  must  attach  with  all  its  incidenta 
wiJ^orSie    ^^^  ^^  ^^  incidents  is,  that  the  wife  waiving  it  must  waive 
wife  to  purt       it  by  her  consent  in  Court;  but  it  is  now  settled  that  the 
•ionaiy  interest.  Court  cannot  take  her  consent  to  part  with  her  reversion- 
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aiy  interest  Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  PUintiff's  claim  for  a  settlement  out  of  the  rever- 
sionaiy  interest,  whilst  it  continues  reversionary,  cannot 
be  supported;  and  authority  is  not  wanting  to  support 
this  view : — Sir  WiUiam  Orant  in  WooUanda  v.  Cr(mcher(a\ 
speaking  of  this  right,  says,  the  ordinary  occasion  for  it  is, 
"  where  the  husband  applies  to  have  paid  to  him  money 
that  belongs  presently  and  immediately  to  his  wife  (6) ; " 
and  Sir  John  Leach  in  Pickard  v.  Roberts  (c)  is  yet  more 
distinct,  for  he  says,  "  My  opinion  is,  that  a  wife  by  her 
consent  in  a  Court  of  equity  can  only  depart  with  that  in- 
terest which  is  the  creature  of  a  Court  of  equity, — ^the  right 
which  she  has  in  a  Court  of  equity  to  claim  a  provision  by 
way  of  settlement  on  herself  and  children  out  of  that  pro- 
perty which  the  husband  at  law  would  take  in  possession 
in  her  right.  Her  equity  arises  upon  his  legal  right  to 
present  possession.  This  principle  has  no  application  to  a 
remainder  or  reversion;  when  the  remainder  or  reversion 
falls  into  possession,  then  the  equity  arises.  If  the  wife  by 
her  consent  could  pass  a  remainder  or  reversion  in  personal 
property  to  the  husband,  she  would  not  only  part  with  a 
future  possible  equity,  but  with  her  chance  of  possessing  the 
whole  property  by  surviving  her  husband;  and  to  give  this 
effect  to  her  consent,  would  make  it  analogous  to  a  fine  at 
law  with  respect  to  real  estate — ^a  principle  always  dis- 
claimed in  a  Court  of  equity.  A  Court  of  equity  interferes 
to  protect  the  property  of  the  wife  against  the  legal  rights 
of  the  husband,  and  will  never  lend  itself  as  an  instrument 
to  enable  the  husband  to  acquire  a  right  in  the  wife's  per- 
sonal property,  which  he  can  by  no  means  acquire  at  law/' 

I  cannot  therefore  accede  to  that  part  of  the  prayer  which 
asks  for  a  settlement  out  of  this  reversionary  interest. 
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1861. 


Juds^menL 


Theoonfent 
of  the  wile  tak- 
en in  a  Court  of 
eqoitjr  to  part " 
with  her  inter- 
est in  property 
about  to  be  dit- 
tribnted,  ia  not 
analqgotti  to  a 
fine  at  law 
with  reipect  to 
real  estate. 

A  Court  of 
equity  will  not 
lend  itself  as  an 
instrument  to 
enable  a  hus- 
band to  acquire 
a  right  in  lus 
wife^s  property, 
which  he  has 
no  means  of  ac- 
quiring at  law. 


(a)  12  Vee.  174. 


(6)  Id.  177. 


(«)  3  Madd.  384. 
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SPARROW  V.  THE  OXFORD,  WORCESTER,  AND 
WOLVERHAMPTON  RAILWAY  COMPANY. 

A.  MOTION  to  restrain  the  Defendants  from  entering 
upon  or  taking  possession  of  the  pieces  or  parcels  of  land 
mentioned  and  required  in  a  notice  which  the  Company 
had  served  upon  the  Plaintiffs,  and  also  in  the  defeasance 
to  a  bond  which  they  had  executed,  (and  which  lands 
were  part  of  the  lands  numbered  1 61  in  the  plan,  refer- 
(M^ingto''^  red  to  in  the  Company's  Act);  and  from  proceeding  to 
*hc  provisions  take  any  measures  to  acquire  the  said  land  by  compulsory 
tionof  the  purchase;  or  that  they  might  be  so  restrained  unless  they 
Conwiidation'  should  at  the  same  time  proceed  to  purchase  the  whole  of 
Act),  before  the  ^^  Plaintiffs'  manufactory,  and  to  make  compensation  to 

pxpimtinn  of  •' '  * 

the  period  pre-    the  Plaintiffs  for  all  the  damage  to  be  sustained  by  them 
exercise  of  their  in  couscqueuce  of  the  taking  of  such  manufactory. 

compulsory 


Now  ^rdy  4th, 
6th,  ik  IQth. 


ARaflway 
Company  haT- 
ing  giTen  no- 
tice of  their  in- 
tention to  pur- 
chase lands  for 
the  undertak- 
ing, deposited 
the  purchase- 
money,  and  de- 


powers;  neither 
their  power  to 
purchase  the 
land,  nor  their 
power  to  enter, 
is  gone  hy  the 
subsequent  ex- 
piration of  that 
period. 

The  powers 
for  the  compul- 
sory purchue 
and  taking  of 
lands  referred 
to  in  the  123rd 
section  of  the 
Lands  Clauses 
Consolidation 
Act,  are  powers 
giyen  to  the 
seTeral  promot- 
ers of  the  seve- 
ral 

in  which  that 
Act  might  be  incorporated,  and  not  MTeral  powers  given  to  the  promoters  of  each  special  Act 

The  1 23rd  section  of  the  Lands  Clauses  Consolidation  Act  refers  to  the  powers  given  by  the  Act 
for  the  pui-chase  and  taking  of  land;  but  not  to  the  powers  thereby  given  for  canying  into  effect  a 
|nirch;i6o  already  made. 


The  land  numbered  161  was  the  property  of  the  Plain- 
tiff W.  IL  SparroWj  and  was  occupied  and  used  for  the 
purposes  of  an  iron  and  tin-plate  manufactory,  carried  on 
by  him  in  partnership  with  the  other  Plaintiff  TT.  if. 
Sparrow,  The  land  consisted  in  part  of  a  private  road 
running  within  the  manufactory,  and  over  which  a  person 
of  the  name  of  Crane  had  a  right  of  way,  under  an  agree- 
ment with  the  Plaintiff  W.  H,  Sparrow;  and  it  was  al- 
leged that  the  whole  of  the  land  was  included  in  the  ma- 
nufactory. 

The  Company's  Act,  intituled  "  An  Act  to  authorise  an 
i^ Tcts   alteration  of  the  line  of  the  Oxford,  Worcester,  and  TTof- 
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verhampton  Railway,  and  for  other  purposes  "  (a),  received 
the  royal  assent  on  the  14th  of  August,  1848.     After 


(a)  11  &  18  Yiot  cap.  exxxiiL, 
Loc  ftPen. 

The  following  sections  are  ma- 
terial:— 

Sect.  2.  ''ThattheproTisionaof 
the  said  Lands  datuea  Conaolidft- 
tion  Act,  (1845),  and  the  said 
Railways  Clauses  Consolidation 
Act  (1845)  shall  respectively,  so 
fiu*  as  the  same  are  applicable,  and 
are  not  inconsistent  with  the  pro- 
visions hereinafter  contained,  be 
incorporated  with  and  form  part 
of  this  Act." 

Sect  12.  ''That  the  Company 
shall,  and  they  are  hereby  re- 
quired to,  purchase  the  properties 
numbered  respectively,  in  the 
parish  of  WokerhampUm^  90,  91, 
130, 131,  and  140,  on  the  plans  of 
the  railway  by  this  Act  autho- 
rised to  be  made,  deposited  as 
hereinbefore  mentioned,  or  such 
of  the  said  properties  as  the  per- 
sons to  whom  the  same  shall 
respectively  belong  shall  require 
to  be  purchased:  Provided  al- 
ways, that  nothing  herein  con- 
tained shall  prejudice  or  affect 
the  compulsory  powers  for  pup- 
,  chasing  such  properties  by  this 
Act  conferred  upon  the  said  Com- 
pany." 

Sect  13.  ''That  such  part  of 
the  railway  by  this  Act  autho- 
rised to  be  made  as  shall  pass 
through  any  of  the  several  plots, 
pieces,  or  parcels  of  land  in  the 
parish  of  Wolverhamptofif  num- 
bered 159,  160, 161,  and  162,  on 
the  said  plan  deposited  &c.,  and 
so  much  of  the  piece  of  land 


numbered  158  as  is  hereinafter 
defined,8hallbe  arohedor  covered 
over;  and  the  top  or  upper  sur- 
fiice  of  the  groimd  above  such 
arching  or  covering  over  shall 
not  exceed,  at  the  north-western 
end  of  sudi  part  of  the  said  rail- 
way, seventeen  feet^  nor,  at  the 
south-eastern   end,   twenty-two 
feet  above  the  level  of  the  rails 
of  the  said  railway,  as  shewn 
upon  the  section  deposited  &c ; 
and  the  upper   surfiice  of  the 
ground  above  such  arching  or 
covering  shall  be  a  regular  ii^ 
dine  in  the  direction  of  the  line 
of  the  said  railway;  and  such 
arching  or  covering  shall  com- 
mence at  the  centre  of  the  south- 
eastern pier  of  the  sixth  arch  of 
TheBirmingham,  Wolverhampton, 
and  Staur  VaUeyRailwoAf  Viaduct 
now  erected,  reckoning  from  the 
north-western  end  thereof  and 
shall  be  made  square  therewith ; 
and  such   ardiing  or  covering 
shall  be  constructed  in  such  manr 
ner  and  of  such  strength  as  shall 
make  it  sufELdent  to  bear  and 
carry  over  and  upon  the  same  a 
branch  railway  or  brandi  rail- 
ways, to  be  worked  by  horse 
power;  and  in  case  the  owner  or 
owners  for  the  time  being,  and 
other  parties  interested  in  the 
said  plotS)  pieces,  or  paroeb  of 
land,  and  the  said  Company  shall 
differ  as  to  the  manner  of  con- 
structing or  as  to  the  strength 
of  such  arching  or  covering,  the 
same  shall  be  settled  by  arbitrar 
tion  in  manner  prescribed  by  the 


1851. 
Sparbow 

V. 

TrB  OxfORD, 

WoBCnTBR, 

AND  WOLTia- 

HAMPTON 

Railway  Co. 
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lafii.       the  passing  of  the  Act>  the  Plaintiffs  erected  upon  part 
Sparbow      ^^^^®  ^^  various  buildings  for  the  purposes  of  their  manu- 
«•  factory;  and  in  this  state  of  circumstances  the  Company, 

WoBCBvraR,'  on  the  25th  of  June,  1851,  served  the  Plaintiffs  with  no- 
^HAMMOM*""  *^^®  ^^^^  *^®  Railway  would  pass  through  the  piece  of 
^^^"■^^^  ^  land  numbered  1 61,  and  that  portions  of  the  same,  colored 
SuumtnL  red,  containing  in  the  whole  19^  perches,  were  required 
by  the  Company  for  the  purposes  of  the  Railway,  and 
thereby  offered  to  contract  for  the  purchase  thereof  in  the 
usual  way.  The  Plaintiff  W.  H.  Sparrow  met  this  notice 
by  a  counter  notice  to  the  Company,  dated  the  5th  of 
July,  185],  in  these  terms:  ''I  contend  that  I  cannot  be 
required  to  sell  or  convey  to  the  promoters  of  the  under- 
taking a  part  only  of  the  said  iron  and  tin-plate  manufac- 
tory, and  I  decline  to  sell  a  part  only.  I  am  willing  and 
able  to  sell  and  convey  the  whole  thereof;  and  I  claim  in 
respect  thereof  and  for  compensation  and  damages  the 
sum  of  60,0002.,  which  sum  includes  the  claim  of  the  said 
Osier  Bed  Iron  Company,'"  the  partnership  above  referred 
to;  "  but  is  exclusive  of  any  claim  of  Henry  Crane  in  re- 

BailwayB  ClaiueB  Conaolidation  the  said  arching  or  ooyering^  ai 

Act,  1846,  with  respect  to  the  the  saidowner  orowners,  oroUier 

settlement  of  disputes  by  arbi-  persons,  now  have  and  exgoy  in, 

tration."  upon,  and  oyer  the  said  several 

Sect.  14.  ^  That  the  owner  or  plots,  pieoes,  or  parcels  of  land 

owners  for  the  time  being  of  the  respectiyely:   Provided  always, 

said  several  plots,  pieoes,  or  par-  that  the  said  owner  or  owners^  or 

eels  of  land  lastly  hereinbefore  other  persons,  shall  not  be  at^ 

mentioned,  and  all  other  persons  liberty  to  erect  upon  the  arching 

interested  therein,  shall  have  and  or  covering  any  building  with- 

ei\joy  the  same  powers,  rights,  out  the  consent  of  the  Company, 

privileges,  easements^  and  autho-  as  therein  mentioned.*' 

rities  over,  above,  and  upon  the  Sect  36.  ''That  the  powers  of 

upper  surfiuse  of  the  said  arching  the  Company  for  the  compulsory 

or  covering,  including  the  power  purdiase  of  lands  for  the  purposes 

of  makings  raaintAining,andwork-  of  this  Act  shall  not  be  exerdaed 

ing  the  said  branch  railway  or  after  the  expiration  of  three  years 

railways,  to  be  worked  by  hoi-se"^  from  the  passing  of  this  Act." 
'^power  as  aforesaid,  over  and  upon 
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ipect  of  my  grant  to  him,  his  heirs  and  assigns,  of  a  right 
to  use  a  certain  road  which  forms  part  of  such  manufebo- 
tory." 

The  Company,  on  the  6th  of  August,  1851,  caused  the 
portion  of  the  land  mentioned  in  their  notice  to  be  valued 
by  a  surveyor  appointed  by  two  justices  of  the  peace,  in 
pursuance  of  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act  (a).  The  purchase  money,  according  to  such 
valuation,  was  1 502.,  and  the  compensation  for  severance 
S50I.;  and  the  Company  thereupon  paid  500/.  into  the 
Bank  to  the  account  of  **  Railway  Accounts  opened  during 
the  Chancery  vacation ;''  and,  on  the  13th  of  August,  they 
delivered  to  the  Plaintiflb  their  bond  with  two  sureties  in 
the  sum  of  5002.,  conditioned  for  the  payment  by  the 
Company  to  the  Plaintiffs  of  all  such  purchase-money  and 
compensation  as  should  be  detemuned  to  be  payable  by 
the  Railway  Company  for  such  land. 

The  powers  of  the  Company  for  the  compulsory  purchase 
of  land  expired  on  the  1 4th  of  August,  1851. 

The  Company,  upon  the  payment  of  the  6002.  into  the 
Bank  and  the  execution  of  the  bond,  claimed  the  right  to 
enter  upon  the  portion  of  the  land  comprised  in  their  no- 
tice and  mentioned  in  the  bond;  but  they  had  not  actu- 
ally entered  when  the  bill  was  filed. 


1851. 

Spakbow 

«. 
Thb  OzroRD, 

WoKCMTBt, 

AND  WOLTBR- 

HAMPTON 

Railway  Co. 


The  Solicitor  Oeneral  and  Mr.  Shapter  for  the  motion.        Argument, 
Mr.  EoU  and  Mr.  BoviU  for  the  Defendanta 
On  the  effect  of  the  termination  of  the  period  for  the 
(a)  Sect.  85. 
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1651. 
Sparrow 

V. 

Thr  Oxford, 

worcrstrr, 

akd  wolvsr- 

HAMFTX>N 

Railway  Co. 
ArgumetU, 


exercise  of  the  compulsory  powers  of  the  Company  befoM 
they  had  entered  on  the  land  or  perfected  their  title, 
BrockMxmk  v.  Whitehaven  Junction  Railway  Company  (a), 
was  cited  on  behalf  of  the  Plaintiffs.  The  Defendants  re- 
ferred to  Walker  v.  Eastern  Counties  RaH/way  Company  (b), 
and  Adams  v.  London  and  Blackwall  Railway  Company  (e), 
and  the  cases  there  cited  on  the  effect  of  notice  by  the 
Company  as  a  contract  binding  upon  them.  And  they  also 
cited  The  Queen  v.  The  Birmingham  and  Oxford  Junction 
Railway  Company  (d),  Doe  d.  Armistead  v.  The  North  Staf- 
fordshire Railway  Company  (e),  and  Wordey  v.  The  South 
Devon  Railway  Company  (/). — On  the  question  of  the  lia- 
bility of  the  Company  to  purchase  the  whole  of  the  manu- 
factory, several  cases  were  cited  {g\  to  which  it  is  not  neces- 
sary to  advert^  as  the  decision  of  the  Vice-ChanceUor  turn- 
ed on  the  special  terms  of  the  Company's  Act.  [See,  on 
this  part  of  the  case,  the  opinion  expressed  by  the  Lords 
Justices,  infra,  p.  448.] 


Nov.  im. 

JudffmeiU, 


Vice-Chancbllob  : — 

In  the  view  which  I  take  of  the  case,  it  is  not  necessary 
for  me  to  enter  into  the  affidavits  which  have  been  filed 
upon  the  motion.  It  is  sufficient  to  state,  that,  in  my 
opinion,  they  establish  sufficient  ground  for  the  interfer- 


(a)  15  Sim.  632;  S,  a, 6Bailw.      Queen  ▼.  The  London  and  SotUh 


Cas.  373,  379. 

(6)  6  Hare,  594. 

(c)  2  Mac.  &G.  118. 

(cO  19  L.  J.,  Q.  B.,  453;  S.  C, 
in  error. 

(e)  20  L.  J.,  Q.  B.,  249. 

(/)  20L.  J.,Q.B.,  264. 

(ff)  See,  on   this   point,    The 


Western  RaUway  Company^  12 
Q.  B.,  775;  Barker  v.  The  Narik 
Staffordshire  Railway  Company^ 
5Bailw.Cafiu401;  2Ji^TheQ\Men 
V.  Hvs  London  and  Qreenwich 
Bailioay  Company,  2  Gale  &  Dav. 
444. 
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enoe  of  the  Court,  if  the  case  were  to  be  decided  on  the        1861. 
question  of  comparative  injury.  SpIrhow 

This  motion  asks  for  the  summary  interference  of  the    wokcb^s^' 
Courts  to  prevent  the  exercise  of  an  alleged  legal  right,  ^^hamwxTn* 
upon  the  ground  that  the  right  either  does  not  exist,  or  is    Railway  Co. 
doubtful,  and  that  irreparable  injury  will  ensue  by  per-     Judgment. 
mitting  it  to  be  exercised.    In  such  cases  I  think  it  is  the  On  a  bill  to  re- 
duty  of  the  PlaintiflFs  to  satisfy  the  Court,  that  there  are  'cSHf^*^" 
substantial  grounds  for  doubting  the  existence  of  the  legal  J«^*»  »*^  *^® 
right    If,  on  the  one  hand,  the  Court  is  satisfied  that  such  Plaintiff  to  aa- 
grounds  exist,  it  is  bound  to  interfere  for  the  protection  of  ^^  there  are 
the  property.    If,  on  the  other  hand,  it  is  satisfied  that  no  Jjjjl^,*^^ 
such  ground  exists,  it  is  not  less  bound  to  withhold  its  in-  doubting  tha 
terference.    However  irreparable  the  injury  to  parties  may  legal  right. 
be,  this  Court  has  no  power  or  right  to  prevent  it,  if  it  be 
sanctioned  by  the  law.    I  have  felt  it  incumbent  on  me, 
therefore,  to  consider  this  case  with  reference  to  the  legal 
right  of  the  parties. 

The  Plaintiffs'  case  rests  upon  two  points:  first,  that  the 
Company  have  not  now  any  right  to  take  any  part  of  these 
lands;  and  secondly,  that,  if  they  have  the  right  to  take 
any  part  of  the  lands,  they  are  bound  to  take  the  whole  of 
the  Plaintiffs'  manufactory. 

The  first  point  depends,  I  think,  entirely  upon  the  con- 
struction of  The  Lands  Clauses  Consolidation  Act, — whe- 
ther the  Defendants'  powers  of  entry  and  of  purchase  sub- 
sist after  the  expiration  of  the  period  prescribed  for  the 
compulsory  purchase  or  taking  of  lands;  and  I  think  it 
clear  that  both  these  powers  subsist,  unless  they  are  taken 
away  by  the  123rd  section.  The  question,  therefore,  is 
reduced  to  this — ^Whether  the  123rd  section  does  or  does 
not  abrogate  these  powers?  In  determining  this  question, 
'it  is  necessary,  in  the  first  place,  to  consider  the  frame  of 
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18A1.        the  Act;  and,  upon  examination,  it  will  be  found  to  stand 
g    -    "      thus :  After  some  provisions  relating  to  purchases  hj  agree- 
o.  ment,  the  Act  proceeds  to  deal  with  the  case  of  the  pur- 

Wo■cuTn^  chase  and  taking  of  lands  otherwise  than  hj  agreement; 
^"L^noM**  *^*  sections  18  and  21  provide,  that  when  the  promoters 
Railway  Co.  require  to  purchase  or  take  any  of  the  lands,  they  shall 
JudgmmL  give  notice  to  the  parties  interested,  and  demand  the  par- 
ticulars of  their  estate  in  the  lands,  and  of  their  claims  in 
respect  thereof;  and  that,  if  the  particulars  be  not  fur- 
nished in  twenty-one  days,  or  if  the  parties  do  not  agree 
as  to  the  amount  of  compensation  to  be  paid,  the  amount 
of  such  compensation  shall  be  settled  in  manner  after  pro- 
vided for  settling  cases  of  disputed  compensation, — ^the 
enactment  for  such  settlement  being  imperative.  Sections 
22  and  28  provide  the  manner  of  settling  cases  of  disputed 
compensation: — ^if  the  claim  be  under  602L,  by  justices;  and 
if  above  602,  by  arbitration  at  the  election  of  the  landowner, 
and  otherwise  by  the  verdict  of  a  jury.  Section  24  points 
out  the  course  of  proceeding  before  the  justices  in  the  cases 
of  claims  under  50L  Sections  25  to  37  relate  to  the  course 
of  proceeding  before  arbitrators  where  the  claims  are  to 
be  settled  by  arbitration,  and  they  are  imperative  on  the 
promoters  as  to  the  appointment  of  arbitrators  and  other 
matters  connected  with  the  arbitration.  Sections  S8  to  57 
relate  to  the  proceedings  before  a  jury,  where  the  claims 
are  to  be  settled  by  jury,  and  are  in  like  manner  imperative 
on  the  promoters  as  to  summoning  the  jury  and  other  mat- 
ters connected  with  those  proceedings.  Sections  58  to  67 
point  out  the  course  to  be  pursued  for  ascertaining  the  com- 
pensation, where  the  landowner  is  prevented  from  treating 
by  absence  from  the  kingdom,  or  cannot  be  found.  Sec- 
tion 68  provides  the  means  of  ascertaining  the  compensa- 
tion, where  the  lands  have  been  taken  without  satisfaction 
having  been  made.  Sections  69  to  83  provide  for  the  deposit 
of  the  purchase-money,  (as  to  which  the  enactments  are  also 
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imperative),  and  for  conyeyance  of  the  lands,  giving  power        186I. 
to  the  promoters,  after  deposit  of  the  purchase-money,  to      gp^i^ow 
Test  the  land  in  themselves  by  the  execution  of  a  deed  poll,         ^' 
if  the  conveyance  be  not  made  or  a  good  title  adduced.    WoRcism, 
Sections  84  to  91  relate  to  the  entry  upon  and  possession  ^^uAuno«^ 
of  the  lands;  the  85th  section,  under  which  the  defend-   Railway  Co. 
ants  are  now  proceeding,  giving  power  to  the  promoters  to     J^tdgment 
enter,  on  deposit  in  the  Bank  of  the  value  claimed  by  the 
landowner  or  ascertained  by  a  surveyor,  and  giving  a  bond 
with  two  sureties  for  the  same  amount,  conditioned  for 
payment  of  the  purchase-money  or  compensation  to  be  as- 
certained in  manner  before  provided;  and  section  91  giv- 
ing power  to  the  promoters  to  issue  their  wanrant  to  the 
sheriff  to  deliver  possession,  where  the  landowner  refuses 
to  give  it  up.    These  sections  are  followed  by  several  others 
having  relation  to  particular  cases,  not  material  to  the  pre- 
sent question;  and  we  then  come  to  the  123rd  section  (a), 
which  fixes  the  period  for  the  termination  of  the  compul- 
sory powers. 

It  appears,  therefore,  that  this  clause  is  preceded  by 
clauses  which  relate  in  succession,  first,  to  the  purchase; 
secondly,  to  the  ascertainment  of  the  price  to  be  paid; 
thirdly,  to  the  payment  of  the  price;  fourthly,  to  the  con- 
veyance or  vesting  of  the  land  in  the  promoters ;  and  fifthly, 
to  giving  the  promoters  the  possession :  and  it  is  to  be  ob- 
served, that  these  clauses,  so  far  as  they  are  for  the  benefit 
of  the  landowner,  are  imperative  upon  the  promoters.  By 
the  18th  section,  when  they  require  to  purchase  or  take 

(a)  Sect  123  **  Andbe  it  enact-  dsed  after  the  expiration  of  the 

ed,  that  the  powers  of  the  pro-  prescribed  period,aiid,ifnoperiod 

meters  of  the  [^undertakiog  for  be  prescribed,  not  after  the  ex- 

the  oompidflory  purchase  or  tak-  piration  of  three  years  from  the 

ing  of  lands  for  the  purposes  of  passing  of  the  special  Act'* 
the  speeial  Act  shall  not  be  exer- 
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1851.        ^^6  1<^^  they  are  to  give  the  notice,  leaving  it  to  their 
g    -    ^      discretion  whether  they  give  the  notice  or  not;  but  by 
o.  the  21st  section,  when  they  have  given  the  notice,  and  np 

WoRcwn^'  agreement  is  made,  the  enactment  is  imperative,  that  the 
^^HAimwr*  compensation  shall  be  settled  in  manner  after  provided ; 
Railway  Ca  and  the  provisions  for  the  settlement  and  payment  of  it 
Jtidffmetu.  are  equally  imperative.  Independently  indeed  of  the  lan- 
guage of  the  Act,  the  cases  which  have  been  decided  upon 
it,  leave  no  doubt  of  the  imperative  obligation  upon  the 
promoters;  for  they  have  decided,  that  the  notice  creates 
the  relation  of  vendor  and  purchaser,  and  that  the  promo- 
ters cannot  recede  from  it  after  it  has  been  given.  After 
the  notice  has  been  given,  the  promoters  are  compellable  to 
ascertain  and  pay  the  price ;  and  it  does  not  appear  to  be  a 
very  reasonable  construction  of  the  123rd  section,  to  hold 
that  it  utterly  destroys  their  power  to  acquire  the  property 
for  which  they  have  been  or  may  be  compelled  to  pay.  Of 
course,  however,  if  this  be  the  only  construction  which  can 
be  put  upon  the  clause,  Courts  of  law  and  equity  must  be 
bound  by  it,  however  unreasonable  it  may  be.  It  is  to  be 
seen,  therefore,  whether  this  is  the  only,  and  therefore  the 
necessary,  construction  of  the  clause;  and^  upon  examina- 
tion, I  think  it  will  be  found  that  it  is  not 

The  clause  is,  that  the  powers  of  the  promoters  for  the 
compulsory  purchase  or  taking  of  lands  for  the  purposes  of 
the  special  Act,  shall  not  be  exercised  after  the  expiration 
of  the  prescribed  period;  and  the  first  question  appears  to 
me  to  be,  whether  the  powers  intended  to  be  here  referred 
to,  are  powers  given  to  the  several  promoters  of  the  several 
special  Acts,  or  several  powers  given  to  the  promoters  of 
each  special  Act  Now  this  Act  was  passed  for  the  purpose 
of  being  incorporated  in  different  special  Acts;  and  the  pro- 
moters in  this  clause,  and  throughout  the  Act,  are  spoken  of 
in  the  aggregate;  and  I  think,  therefore,  the  legislature 
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may  well  be  understood  to  have  referred,  and  did  in  fact        X86l. 
refer,  in  this  clause  to  powers  given  to  several  sets  of  pro-      ^ — * — ' 
motersy  and  not  to  several  powers  given  to  one  set  of  pro-  «. 

moters;  and  if  this  be,  as  I  think  it  is,  the  true  meaning    woRcwn^ 
of  the  clause,  we  are  at  once  relieved  from  the  difficulty  of  ^^^  Wolv«- 

'  •'  HAMPTON 

the  clause  having  referred  to  several  powers,  when  there    iuilway  Co. 
was  no  power  given  to  the  promoters  beyond  the  powers  of    Jud^meat 
purchasing,  except  the  powers  of  summoning  juries  and  of 
entry,  and  so  on. 

This  construction,  however,  does  not  remove  the  whole 
difficulty  of  the  case.    We  have  still  to  consider  what  are 
the  powers  of  purchasing  or  taking  to  which  the  clause 
refers.    It  is  evident,  I  think,  that  it  refers  to  the  powers 
which  are  to  be  found  under  the  head  of  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement.    Does  it 
then  refer  to  all  the  powers  which  are  to  be  found  under 
that  head.    I  am  of  opinion,  that  it  cannot  be  held  to  do 
so.    It  refers  to  powers  for  purchase  and  taking  only;  and  Powmimder 
both  the  language  of  the  Act  imports,  and  iiie  decided  cases  J^J^JJlJ  »„?* 
settle,  that,  when  the  notice  is  given,  a  purchase  is  made.  J^™8  *^k^* 
The  other  powers  to  be  found  under  this  head  are  not  iu  into  those  itrict- 
the  ordinary  sense  powers  of  purchase:  they  are  powers  ^sc,'iuid  tEoIe 
given  for  the  purpose  of  carrying  into  effect  a  purchase  al-  ^*foi^^IJ!L 
ready  made,  and  are  so  treated  by  the  Act  into  effect  a 

purchase  al- 
ready made. 

In  the  argument  upon  this  point  of  the  case,  much  re- 
liance was  placed  upon  the  word  **  taking  "  which  is  found 
in  this  clause;  but  I  think  the  insertion  of  that  word 
gives  no  additional  weight  to  the  Plaintiffs'  casa    The  Thedanseiss 
words  ''purchase  or  take'*  are  used  in  the  18th  clause;  Lands^^ciaMei 
and  the  clauses  68  to  67  refer  to  lands  which  may  well  be  Consoiidatjon 

Act  refifir  to 

said  to  be  taken,  but  can  hardly  be  said  to  be  purchased.    lands  which 

may  more  pro- 
perly be  sud 

Upon  the  whole,  my  opinion  is,  that,  the  Defendants  hav-  to  be  taken 
ing  served  the  notice,  deposited  the  money,  and  given  the        ^^^ 
bond  before  the  expiration  of  the  prescribed  period,  nei- 

voL.  iz.  Q  Q  aw. 
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1651. 
Sparrow 

V, 

Thk  Oxford, 
worcrstxr, 
AND  Wolver- 
hampton 
Railway  Co. 

JudgmenL 


When  a  Bail- 
way  Company 
are  entitled  to 
retain  the  poe- 
■Miion  of  lands 
which  they  haTe 
taken,  they 
noftalio  he 
entitled  under 
their  compnl- 
toiy  poweiato 
peilfect  their 
title. 


ther  their  power  to  purchase  nor  their  power  to  enter  is 
gone  by  the  expiration  of  that  period ;  and  that  there  is 
not,  upon  the  construction  of  the  Act,  any  such  reasonable 
doubt  upon  that  question  as  should  induce  the  Court  to 
grant  this  injunction. 

This  opinion,  however,  is  at  variance  with  the  decision 
of  the  late  yice-Chancellor  of  England  in  the  case  of 
Broddebank  v.  Whitehaven  Junction  Railway  Company  (a); 
and  it  would  undoubtedly  be  great  presumption  on  my 
part  to  refuse  this  injunction  in  the  face  of  that  decision, 
if  it  had  remained  unimpeached;  but  that  decision  was 
dissented  from  by  Lord  Cottenham  in  very  decided  terms; 
and  since  his  opinion  was  expressed  upon  it,  two  cases 
have  occurred  at  law:  in  one  of  which  it  was  held,  that, 
where  the  Company  had  given  the  notice  within  the  pre- 
scribed  period,  they  were  bound  at  the  instance  of  the 
landowner  to  summon  a  jury  for  ascertaining  the  price 
after  the  expiration  of  that  period;  and  in  the  other  of 
which  it  was  held,  that,  where  the  Company  had  taken 
possession  under  the  85th  section  of  the  Act  before  the 
expiration  of  the  prescribed  period,  they  were  entitled  to 
retain  it  after  that  period  expired;  and  in  this  latter  case, 
a  very  decided  opinion  was  expressed  by  the  Court  of 
Queen's  Bench  against  the  decision  in  Brocklebank's  case. 
I  think,  therefore,  that  I  should  not  be  justified  in  giving 
to  that  case  the  weight  to  which  it  would  otherwise  be 
entitled;  and  I  think  so  the  more  strongly,  because  the 
last  case  at  law  to  which  I  have  referred  seems  to  me  to 
go  the  whole  length  of  the  present  case:  the  Company,  in 
that  case,  having  been  held  to  be  entitled  to  retain  the 
possession,  must  surely  have  been  entitled  to  perfect  their 
title  under  their  compulsory  powers;  and  if  the  compul- 
sory powers  continued  in  that  case  to  exist,  I  can  see  no 
possible  reason  why  they  should  not  exist  in  the  present. 

(a)  16  Sim.  632. 
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I  must  refuse  this  injunction,  therefore,  upon  the  first        ig^x. 
point  ^"■>' — 

'^  Sparrow 

V. 

The  second  point  urged  in  support  of  the  motion  was,    "^^  Oxford, 
that  the  Company  are  bound  to  take  the  whole  of  the  ma-  and  Wolvw- 
nufactory;  and  this  point  depends  upon  different  consi-    Railway  Co. 
derations.   The  Plaintiffs  contend,  that,  by  the  92nd  clause     j^idment 
of  the  Lands  Clauses  Consolidation  Act  (a),  the  Defend- 
ants are  bound  to  take  the  whole  manufactory.    Some 
question  was  raised  as  to  the  pieces  or  parcels  of  land 
which  in  truth  form  part  of  the  manufactory ;  but  I  think 
it  unnecessary  to  decide  that  point,  and  I  give  no  opinion 
upon  it 

My  opinion  is,  that  the  92nd  clause  of  the  Lands  Clauses 
Consolidation  Act  is  not  incorporated  in  the  special  Act 
The  special  Act  incorporates  the  provisions  of  the  Lands 
Clauses  Consolidation  Act  only  so  far  as  they  are  applica- 
ble to  and  consistent  with  the  provisions  in  the  special 
Act  after  contained;  and  I  think  the  92nd  section  is  nei- 
ther applicable  to  nor  consistent  with  those  provisions. 
By  those  provisions,  which  are  contained  in  sections  13 
and  14  of  the  special  Act,  the  part  of  the  Railway  pass- 
ing through  No.  161  is  to  be  arched  over,  and  the  arch< 
ing  is  to  be  of  sufficient  strength  to  bear  a  railway  to 
be  worked  by  horse-power;  and,  in  case  the  owners  and 
the  Company  differ  as  to  this,  it  is  to  be  settled  by  ar- 
bitration; and  the  owner  for  the  time  being  of  161  is 
to  have  the  same  power  over  the  upper  surface  of  the 
archway,  including  the  power  of  working  the  railway  by 
horse-power,  as  he  now  has  over  the  land.  Now,  if  the 
92nd  clause  be  held  to  apply,  the  Company  must  become 

(a)  Sect,  98.  '^  And  be  it  enact-  or  other  building  or  manufi&ctory, 
ed,  that  no  party  shall  at  any  if  such  party  be  willing  and  able 
time  be  required  to  sell  or  con-  to  sell  and  convey  the  whole 
veytothe  promoters  of  the  under-     thereofl"  * 

taking  a  part  only  of  any  house, 

Q0% 
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1851. 


Sparrow 

V. 

Thr  Oxford, 

worcrrtrr, 

akd  wolvrr- 

HAMPTON 
BAIf.WAY  Ca 

Judgment, 


purchasers  of  the  manufactory;  and  it  cannot  I  think  be 
said,  that  the  Plaintiffs  would,  in  that  case,  have  the  same 
power  over  the  upper  surface  of  the  archway  as  they  now 
have  over  the  land — ^the  power,  for  instance,  of  using  it 
for  the  purposes  of  their  manufactory.  Nor  do  I  see 
how  there  could  be  any  such  owner  or  owners  for  the 
time  being,  as  the  Act  refers  to  (a).  I  think  therefore  the 
Plaintiffs'  case  fails  as  to  this  point  also;  and  that  the 
motion  must  be  refused,  but  certainly  without  costs. 


LordiJui- 

tiees. 
Dee,  \Uh. 

Order. 

Fonn  of  order, 
by  consent,  for 
hearing  a  Game 
upon  affidaritt. 


Their  Lordships  do  order  that  the  Plainti£fs  be  at  liberty  to 
amend  their  bill  as  they  might  be  advised ;  but  the  amendment  is  to 
be  made  before  Monday  the  29th  of  December,  instant  And  the 
PLiintiffs  waiving  any  answer  firom  the  Defendants,  by  consent  it  is 
ordered  that  this  cause  be  heard  as  if  an  answer  had  been  filed  and 
replied  to ;  and  by  the  like  consent^  all  the  affidavits  already  filed, 
and  any  further  affidavits  to  be  filed  by  both  or  either  of  the  parties 
within  a  week  firom  the  said  29th  of  December,  are  to  be  read  as 
evidence  on  the  hearing ;  and  no  affidavit  is  to  be  used  unless  filed 
within  that  period:  such  further  affidavits  to  relate  only  to  the 
matters  raised  upon  the  pleadings;  and  each  party  to  file  such  fur- 
ther affidavits  without  seeing  the  affidavits  of  the  opposite  party. 
And  it  is  ordered,  that  copies  of  the  deposited  plans  and  book  of 
reference  of  the  line  authorised  by  the  ^The  Oxford  &c.  Act^  1640," 
be  made  and  verified  for  use  on  the  hearing ;  and,  by  the  like  consent^ 
that  arrangement  is  to  be  without  prejudice  to  the  right  of  either 
party  to  appeal  on  the  merits.  And  by  permission  of  this  Court  the 
cause  is  to  be  heard  before  the  Lords  Justices  of  Appeal  on  the  first 


(a)  Upon  this  point  the  Lords 
Justices  expressed  an  opinion, 
that  it  was  possible  the  provision 
as  to  the  use  of  the  archway  by 
the  owner  of  the  manufactory 
might  have  been  in  contempla- 
tion of  such  owner  retaining  all 
that  part  of  the  manufactory 
which  was  not  required  by  the 
Company,  owing  to  Ids  being 
either  not  able  or  not  willing  to 
sell  and  convey  the  whole;  and 
their  Lordships,  not  being  satis- 


fied that  the  land  proposed  to  be 
taken  was  not  part  of  the  manu- 
factoiy,  granted  the  injunction, 
but  expressed  no  doubt  of  the 
construction  of  the  Lands  Clauses 
Consolidation  Act^  adopted  in  the 
above  judgment  On  the  hear- 
ings May  4th,  1852,  their  Lord- 
ships pronounced  their  judgment 
in  fiivour  of  the  Plaintifls,  on  the 
applicability  of  the  92nd  section, 
by  incorporation  in  the  special 
Act. 
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day  of  hearing  appeal  cases  before  their  Lordships  after  the  30th 
day  of  December  instant.  And  in  the  meantime  it  is  ordered,  that 
the  Defendants,  and  their  agents,  serrants,  and  workmen  be  re- 
strained by  the  order  and  injunction  of  this  Court  from  entering 
upon  or  taking  possession,  &c.,  and  from  proceeding  to  take  any  mea^ 
sores  to  acquire  &&,  unless  the  Defendants  at  the  same  time  pro- 
ceed to  purchase  the  whole  of  the  FhuntifiGs'  manufactory  in  &c.,  and 
to  make  compensation  to  the  Plaintiff  for  all  damage  to  be  sustained 
by  them  in  consequence  of  the  taking  of  the  said  manu&ctory. 


1851. 

Sparrow 
t). 

Thr  OXPOIID, 

WORCRRTXH, 

AND    WOLVKR- 

HAMPTON 

Railway  Ca 
Order. 


HEWITT  V.  LOOSEMORR 


19^. 

1^  Dec,  %nd, 

.  Bffi  bill  was  brought  by  the  equitable  mortgagee  by  de-  A  legal  mortp 
posit  of  a  lease  against  a  subsequent  assignee  of  the  lease  be  postponed  to 
and  the  premises  comprised  therein,  and  also  against  the  awron^upon 
assignees  in  bankruptcy  of  the  mortgagor.     The  bill  prayed  |^  ground  of 
a  declaration  that  the  Plaintiff  was  entitled  in  priority  got  in  the  tide 
over  such  assignee  of  the  lease;  that  an  account  might  be  there be'frwad, 
taken  of  what  was  due  to  the  Plaintiff  in  respect  of  his  ^^^^^ 
mortgage ;  and  that  the  assignee  of  the  lease  and  the  as-  ^  v^\  «n4 

•  A    1  •  1  1  1       ^*  Court  will 

signees  of  the  mortgagor  might  pay  such  amount,  or  be  not  impute 
foreclosed,  and  might  deliver  possession  of  the  premises  ^^^i  S^? 

ligence  to  tlie 
1^  mortgagee, 
if  he  has  bona 

Rohert  Loosemorey  the  lessee,  was  a  solicitor;  and  on  the  for^t^^deeds. 


and  title  deeds  to  the  Plaintiff. 


15th  of  April,  1834,  he  deposited  the  lease  with  the  Plain-  ^feUcuMha. 
tiff  for  securing  the  sum  of  1 706i,  and  signed  and  delivered  it>een  given  for 

,      ,  ^  \         •  •  ^^^  deliTering 

to  the  Plaintiff  a  memorandum  that  it  was  deposited  for  them  to  him; 
that  purpose.  Afterwards,  and  on  the  17th  of  November,  ^u^puS^ 
1838,  he  assigned  the  lease  to  the  Defendant  John  Loose-  ^^^^/JK^m 

'  ^  ,  or  wilful  n^- 

more,  by  way  of  mortgage,  for  securing  the  sum  of  300i.      gence  to  the 

mortgagee,  if  he 
omits  all  inquiry  as  to  the  deeds. 
Where  a  mort^or  is  himself  a  solicitor,  and  prepares  the  mortgage  deed,  the  mortgagee  employ- 
ing no  other  solicitor,  the  mortgagor  must  be  considered  to  be  the  agent  or  solicitor  of  the  mortgagee 
in  the  tzansaction,  although  the  mortgagor,  acting  as  such  solicitor,  is  not  paid  by  the  mortgagee;  for 
the  nature  of  the  transaction  is,  that  idl  expenses  are  borne  by  the  mortgngor. 

It  does  not  necessarily  follow  in  such  a  case,  because  the  mortgngor  is  the  solicitor  of  the  mortgagee, 
that,  therefore,  the  mortgagee  has  constructive  notice  of  &cts  connected  with  the  title  which  are  known 
to  the  mortgngor. 
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The  bill  charged  that  John  Loosemorey  before  the  date  of 
the  assignment  of  the  premises  to  him,  or  the  payment  of 
anj  money  whatever,  had  notice  of  the  charge  in  favonr  of 
the  Plaintiff,  and  that  the  same  had  not  been  satisfied;  and 
that,  upon  the  occasion  of  John  Loosemore's  taking  the  said 
assignment  of  the  premises,  he  did  not  use  due  caution  or 
diligence  in  inquiring  into  the  title  of  Robert  Looaemore 
thereto;  and  that,  previously  to  that  time,  he  had  notice 
that  Robert  Looeetnore  was  in  embarrassed  circumstances, 
and  had  parted  with  his  title  deeds;  that  no  deed,  lease, 
or  other  document,  relating  to  the  said  premises,  was  ever 
produced  or  shewn  by  Robert  Looeemore  to  John  Loow- 
more;  that  John  Looeemore  ought  to  have  required  from 
Robert  Looeemore  the  production  and  inspection  of  the  said 
lease ;  and  that,  if  he  had  done  so,  he  would  have  discovered 
the  charge  in  favour  of  Plaintiff;  and  that,  having  neglect- 
ed to  take  such  precautions  as  aforesaid,  he  was  guilty  of 
gross  negligence  and  want  of  caution,  and  was  not  entitled 
to  have  the  benefit  of  his  said  assignment  as  against  the 
Plaintiff 


The  bill  also  charged  that  Robert  Looeemore  was  the  solici- 
tor of  John  Looeemore,  and  acted  as  such  in  the  transactions 
relating  to  the  assignment;  and  that /oAn  Looeemore  must 
be  taken  to  have  had  notice  of  every  thing  connected  with 
the  premises  which  was  in  the  knowledge  of  Robert  Looee- 
inore,  and  ought  for  this  reason  to  be  in  the  same  position 
bs  if  he  had  had  actual  notice  of  the  said  charge  and  de- 
posit in  favour  of  the  Plaintiff;  and  that,  besides  this,  he 
in  fact  had  actual  notice  thereof;  and  the  bill  charged  that, 
under  the  circumstances,  the  Plaintiff  was  entitled  to  pri- 
ority over  John  Looeemore,  on  the  ground  both  of  con- 
structive and  of  actual  notice;  and  that,  if  the  Plaintiff 
Was  not  entitled  to  such  priority  in  respect  of  his  said 
charge  and  deposit,  at  all  events  he  was  entitled  to  redeem 
the  premises  on  J)ayinent  to  John  Looeemore  of  what  (if 
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anything)  should  be  found  due  to  him  upon  his  alleged 
security  of  the  17th  of  November,  1838. 

The  Defendant,  in  a  passage  in  his  answer,  which  was 
read  in  evidence  against  him,  said,  that,  in  or  about  Octo- 
ber, 1838,  he  was  possessed  of  3002.,  which  he  was  desirous 
of  investing  upon  mortgage  or  other  sufficient  security,  at 
interest^  and  accordingly  applied  to  Robert  Looaemore^ 
who  had  for  many  years  carried  on  an  extensive  business 
as  an  attorney  at  Tiverixmy  to  know  if  he  had  any  client 
desirous  of  borrowing  that  sum  upon  a  security  which  he 
(Robert  Looaemare)  could  recommend;  when  Robert  Loose- 
more  replied,  that  he  had  not  then  any  client  who  wanted 
such  a  sum,  but  that,  if  he  should  hear  of  such  a  security 
as  Defendant  required,  he  would  inform  Defendant  of  it. 
The  Defendant  then  stated  the  assignment  to  him  of  the 
17th  of  November,  1848.  And  in  other  passages  in  his 
answer,  which  were  also  read  in  evidence  against  him, 
the  Defendant  stated,  that  at  the  time  when  the  said  as- 
signment was  executed  by  i2o6^  Looeemore,  and  delivered 
to  the  Defendant,  and  at  the  time  when  the  Defendant 
paid  to  Robert  Loosemore  the  said  sum  of  300/.,  or  at  any 
time  before,  Defendant  had  no  notice  whatever  of  the  al- 
leged memorandum  of  the  1 5th  of  April,  1834,  or  that  the 
indenture  of  lease  had  been  deposited  by  Robert  Loose- 
more  in  the  hands  of  the  Plaintiff;  and  the  Defendant 
said,  that  he  was  a  fanner,  and  unacquainted  with  legal 
forms;  but,  upon  the  said  indenture  of  assignment  being 
handed  to  him  as  aforesaid,  he  inquired  of  Robert  Loose- 
more  whether  the  lease  of  the  premises  ought  not  to  be  de- 
livered to  him  as  well;  when  Robert  Loosemore  replied, 
that  it  should,  but  that,  as  he  was  rather  busy  then,  he 
would  look  for  it  and  give  it  to  thQ  Defendant,  when  he 
next  came  to  market.  The  Defendant  admitted,  that,  under 
the  circumstances  stated  by  his  answer,  no  deed,  lease,  or 
other  document  relating  to  the  premises,  except  the  assign- 


1851. 


SUUemeni. 
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1851.        xnent  to  him  (the  Defendant)  was  ever  produced  or  shewn 
by  Robert  Loosemore  to  the  Defendant. 

The  Defendant  said,  that  he  had  employed  no  solicitor 
Sua^metu.  in  or  about  the  said  transaction  between  the  Defendant 
and  Robert  Looeemore;  and  that  Robert  Looeemore  pre 
pared  the  indenture  of  assignment  at  his  own  costs  and 
charges,  and  that  his  (Robert  Looeemore's)  clerk  attested 
the  execution  thereof. 


AfVKtnanL        Mr.  RoU  and  Mr.  Giffard  for  the  Plaintiff. 

1.  The  Defendant  had  constructive  notice  of  the  deposit 
of  the  lease  with  the  Plaintiff.    The  Defendant  employed 

•  Loosemore,  the  mortgagor,  as  his  solicitor  in  taking  his 
mortgage.  The  Defendant  did  not  prepare  the  assignment 
himself,  it  was  prepared  by  the  mortgagor,  and  the  Defend- 
ant employed  no  other  solicitor  or  professional  adviser; 
and  the  necessary  conclusion  is,  that  Looeemore,  the  mort- 
gagor, was  his  solicitor  in  the  transaction;  and  that  the 
Defendant  b  affected  with  notice  of  the  prior  deposit  which 
was  known  to  the  mortgagor:  Le  Neve  y.  Le  Neveifl)^ 
Shddony.Cox(J>). 

2.  If  the  Defendant  had  required  the  production  of  the 
lease,  as  he  ought  to  have  done,  he  would  have  discovered 
that  it  had  been  deposited  with  the  Plaintiff;  and  the 
lessee  would  have  been  then  unable  to  defeat  or  displace 
the  Plaintiff's  security;  and  the  Court  will  hold  a  party 
to  have  constructive  notice  of  every  fact  to  which  a  proper 
pursuit  of  the  information  which  he  had  would  have  led 
him.  The  protection  which  the  Court  gives  to  a  party  in 
possession  is  founded  on  an  application  of  this  principle, 
that  knowledge  of  such  possession  is  notice  of  the  title  of 


(a)  3  Aik.  646. 


(h)  2  Eden,  224;  S.  CI,  Ambl  624. 
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the  occupant  Knowledge,  or  ground  to  suspect,  that  the 
mortgagor  is  not  in  possession  of  the  very  instrument 
which  he  proposes  to  assign  is,  in  like  manner,  sufficient 
notice  of  the  possible  existence  of  an  adverse  title  in  some 
other  person;  and  a  party  having  such  notice  cannot  dis- 
regard such  adverse  title:  Dryden  v.  Frost  (a),  Jackson  v. 
Rowe  (6),  Neesom  v.  Olarkson  (c). 

3.  If  the  Defendant  had  not  constructive  notice,  he  is 
chargeable  with  gross  and  wilful  negligence  in  not  requir- 
ing the  production  of  the  very  lease  of  which  he  purported 
to  take  an  assignment:  such  negligence  is  tantamount  to 
firaud,  and  is  a  sufficient  ground  for  postponing  the  De- 
fendant's security  to  that  of  the  Plaintiff:  Worthington  v. 
Morgan  (d),  Tylee  v.  WOb  (e). 

The  SoUciior-Oeneral  and  Mr.  Speed,  for  the  Defendant, 
contended — First,  that  the  mortgagor  was  not  the  solicitor 
of  the  Defendant  in  the  business  of  the  mortgage;  the  De- 
fendant did  not  pay  and  was  not  liable  to  pay  for  the  pre- 
paration of  the  assignment  Secondly. — ^If  Looaemore  were 
the  solicitor  of  the  Defendant,  constructive  notice  would 
not  be  imputed,  for  the  existence  of  the  prior  mortgage 
was  a  fact  which  he  would  certainly  have  concealed:  Ker^ 
nedy  v.  Oreen  (/).  Thirdly. — ^The  case  of  constructive  no- 
tice on  other  grounds  did  not  arise,  unless  at  least  the 
Defendant  had  omitted  to  make  any  inquiry  for  the  lease. 
Having  inquired,  and  received  an  answer  to  the  effect 
that  the  lease  would  be  delivered  to  him,  he  was  justified 
in  relying  upon  that  promise:  Evane  v. BicknM  {g\  Jones 
V.  Smith  (A),  AUen  v.  Kntghi  (t),  Plumb  v.  FluiU  (k),  BameU 
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(a)  3  My.  &  Cr.  670. 

(b)  2  S.  &  S.  472. 

(c)  2  Hare,  173— Per  Sir  /. 
Wtfffann, 

(d)  16  Sim.  647. 
(€)  6  Beav.  662. 


(/)  3  My.  &  K  699. 

(g)  6  Ves.  174. 

{h)  lHare,43;  S.  C.,lPh.244. 

(i)  6  Hare,  272. 

(k)  2  Anst.  432. 
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V.  Weskm  (a),  Martinez  v.  Cooper  (fr),  Ex  parte  Meux  (c), 
Farrow  v.  Rees  (d). 

Hr.  Rottf  in  reply. — In  Kennedy  y.  Oreen  it  was  held, 
that  the  party  who  had  committed  a  fraud  was  not  to  be 
deemed  to  have  communicated  it  The  distinction  was 
between  imputing  constructive  notice  of  a  mere  fact — a 
charge  on  the  property — and  notice  of  a  fraud  in  acquiring 
the  property.  He  relied  on  Jackaon  ▼.  Rowet  Tylee  v.  WM, 
Dryden  ▼.  Frosty  and  WorthingUm  v.  Morgan,  as  establish- 
ing that  a  gross  want  of  caution  was  sufficient  to  postpone  a 
mortgagee  or  purchaser,  even  if  distinct  fraud  coidd  not 
be  imputed  to  him. 


The  Vicb-Chancbllob: — 

Judgment.  The  question  in  this  case  is,  whether  an  equitable  mort- 
gagee  by  deposit  of  a  lease,  is  entitled  to  priority  over 
another  mortgagee  to  whom  the  legal  interest  in  the  lease 
has  been  subsequently  assigned. 

[His  Honor  stated  the  facts  not  in  dispute,  the  above 
charges  from  the  bill,  and  the  admissions  read  from  the 
answer.] 

Two  points  were  argued  at  the  bar: — First,  that  Robert 
Loosemore  must  be  taken  to  have  acted  as  the  solicitor  of 
the  Defendant  in  the  transaction  of  his  mortgage ;  and  that 
the  Defendant  therefore  had  notice  through  him  of  the 
lease  having  been  deposited  with  the  Plaintiff:  and  se- 
condly, that  the  Defendant,  having  taken  the  legal  mort- 


(a)  12  Ves.  130. 

(b)  2  Buss.  196. 


(c)  1  G.  &  J.  116. 
{d)  4  Beav.  18. 
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gage  without  the  lease,  or  any  further  inquiry  respecting 
it  than  appeared  by  the  answer,  the  Plaintiff's  equitable 
title  by  deposit  ought  to  prevail  against  the  Defendant's 
l^al  interest — the  non-delivery  of  the  lease  to  the  Defend- 
ant, and  the  absence  of  further  inquiry  respecting  it,  con- 
stituting a  sufficient  case  of  constructive  notice. 

As  to  the  first  point,  I  think  that  where  a  mortgagor  is 
himself  a  solicitor,  and  prepares  the  mortgage  deed,  the 
mortgagee  employing  no  other  solicitor,  the  mortgagor 
tnust  be  considered  to  be  the  agent  or  solicitor  of  the  mort- 
gagee in  the  transaction  of  the  mortgage.  The  mortgagee 
in  such  cases  trusts  the  mortgagor  to  discharge  those  duties 
which  his  own  solicitor  would  dischaige,  if  he  thought  pro- 
per to  employ  one;  and  it  can  make  no  difference»that  the 
mortgagor  is  not  paid  by  the  mortgagee — ^the  veiy  nature 
of  the  transaction  being,  that  all  the  ei^enses  are  borne  by 
the  mortgagor.  I  am  of  opinion,  therefore,  that  Robert 
Loosemore  must  be  considered  to  have  been  the  agent  and 
solicitor  of  the  Defendant  in  the  transaction  of  his  mort- 
gage; but  I  do  not  think  that  the  Defendant  is  therefore 
to  be  considered  to  have  had  notice  of  the  Plaintiff's  de- 
posit; such  notice  would  be  constructive  merely,  and  con- 
structive notice  is  knowledge  which  the  Court  imputes  to 
a  party  upon  a  presumption,  so  strong  that  it  cannot  be 
allowed  to  be  rebutted,  that  the  knowledge  must  have  been 
communicated;  and  I  cannot  act  upon  such  a  presumption 
in  the  face  of  the  evidence  which  the  Plaintiff  has  himself 
adduced. 

In  determining  this  point  in  favour  of  the  t)efendant,  I 
desire  it  to  be  understood,  that  I  do  not  proceed  upon  the 
base  of  Kennedy  v.  Oreen  (a).  The  well  founded  and  whole- 
borne  limitation  upon  the  doctrine  of  constructive  notice 
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(a)  3  M.y.  &  K.  699. 
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established  by  that  case,  does  not  appear  to  me  to  apply  to 
the  present.  There  was  here  no  fraud  in  the  original  de- 
posit with  the  Plaintiff,  and  no  fraud  in  the  mortgage  to 
the  Defendant,  if  the  fact  of  the  deposit  with  the  Plaintiff 
was  communicated;  and  it  would,  I  think,  be  a  misappli- 
cation of  the  case  of  Kennedy  v.  Oreen,  to  hold  that  the 
fact  of  the  deposit  must  be  taken  not  to  have  been  com- 
municated, because  it  was  a  fraud  to  conceal  it  So  to  ap- 
ply the  case  would  be,  in  trying  the  question  whether  there 
was  knowledge  or  not,  to  assume  that  there^was  fraud. 

The  first  point  being  thus  disposed  of,  I  proceed  to  con- 
sider the  second,  which  is  one  of  great  general  importance 
— ^whether  an  equitable  mortgagee  by  deposit  of  title  deeds 
is  entitled  to  priority  over  a  subsequent  legal  mortgagee  of 
the  property  comprised  in  the  deeds,  who  has  not  made  all 
the  inquiries  after  the  deeds  which  could  or  might  have 
been  made. 

It  is  first  to  be  considered  how  this  question  stands  upon 
the  authorities;  for  if  there  be  a  settled  rule  of  the  Court 
upon  the  subject,  I  certainly  cannot  venture  to  alter  it; 
nor  should  I  be  disposed  to  do  so,  as  I  am  fully  satisfied 
that  the  advantage  derived  from  adhering  to  settled  rules 
of  law  greatly  overbalances  any  mischief  with  which  the 
adherence  to  such  rules  may  be  attended  in  individual 
cases. 

Without  reference  to  the  authorities  anterior  to  the  case 
of  Plumb  V.  Fluitt  (a),  many  of  which,  and  particularly  the 
later  ones  are  favourable  to  the  doctrine  there  laid  down, 
it  was  in  that  case  held  that  nothing  but  fraud  or  gross 
and  voluntary  negligence  in  leaving  the  title  deeds,  will 
oust  the  priority  of  a  legal  mortgagee;  and  that  where  the 
l^gal  mortgagee  had  applied  for  the  deeds,  and  had  relied 


(a)  2  AAst  432. 
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upon  the  pronuse  of  the  mortgagor  that  he  would  send 
them,  it  was  not  such  fraud  or  gross  and  voluntary  negli- 
gence as  would  postpone  him  to  a  prior  equitable  mortgagee. 
The  doctrine  thus  laid  down  was  re-asserted  by  Lord  Eldon 
in  Evans  v.  BickneU  (a),  and  again  in  Martinez  y.  Cooper  (J>). 
It  was  recognised  by  Sir  William  Orant  in  BameU  v.  Wes- 
ton (c),  and  by  Sir  John  Leach  in  Harper  v.  Faulder  (d) ; 
and  it  was  also  affirmed  by  Lord  Langdale  in  Farrow  v. 
Rees  (e),  and  by  Lord  GotterJiam  in  AUen  v.  Knight  (/) ;  and 
I  must  take  it  therefore  to  be  the  doctrine  of  the  Court, 
unless  there  are  other  authorities  to  contradict  it. 
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It  was  said  in  the  argument  upon  the  present  case,  that 
the  cases  to  which  I  have  referred  could  not  be  reconciled 
with  the  decision  in  Jackson  v.  Rows  (g)y  with  what  fell 
from  Lord  Cottenham  in  Dryden  v.  Frost  (A),  and  from  Lord 
Langdale  in  Tylee  y.  Wdh  (t),  and  with  the  determination 
of  the  lat^  Vice-Chancellor  of  England  in  Worthvngton  v. 
Morgan(j).  But  upon  examining  those  cases,  I  do  not  think 
they  will  be  found  to  be  inconsistent  with  Plumb  v.  Fhiitt. 
In  Jackson  y.  Rows,  the  question  was  not,  whether  a  prior 
equitable  title  could  prevail  against  a  subsequent  legal  one, 
but  whether  there  was  a  good  equitable  defence  against  a 
prior  legal  title ;  and  it  did  not  appear  that  any  inquiry 
whatever  had  been  made  about  the  title  deeds.  In  Dry- 
den V.  Frostf  though  the  facts  of  the  case  do  not  appear 
from  the  report,  I  think  from  Lord  CoUenham's  reference 
to  the  case  of  Hiem  v.  Mill(k)y  it  must  have  appeared  that 
Frost,  the  mortgagee,  had  notice  that  the  deeds  were  in 
the  hands  of  Dryden;  in  which  case,  both  according  to 
Hiem  v.  Mill,  and  Biixh  v.  EUames  (I),  and  with  reference 


(a)  6  Ves.  174. 

(b)  2  Buss.  198. 

(c)  12  Ves.  130. 

(d)  4  Madd.  129. 

(e)  4  Beav.  18. 

(/)  On  appeal,  9th  June,  1847. 


(^)  2  8.  &  S.  472. 
(h)  3  My.  &  Cr.  670. 
(0  6  Beav.  552. 
0')  16  Sim.  547. 
(k)  13  Ves.  114. 
(0  2  Anst  427. 
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to  the  doctrine  of  the  Court  as  to  estatoB  in  the  poesession 
of  tenants,  he  was  bound  to  make  further  inquiry.  In 
TyJae  Y.  Wdby  there  was  no  question  as  to  the  legal  estate. 
Both  the  Plaintiff  and  JSTinton,  as  to  whom  Lord  Langdale's 
observation  was  made,  were  mere  equitable  mortgagees  by 
deposit;  and  in  WorOiington  t.  Morgan^  there  had  been  no 
inquiry  whatever  as  to  the  title  deeds. 

The  law,  therefore,  as  I  collect  it  from  the  authorities, 
stands  thus: — ^That  a  l^al  mortgagee  is  not  to  be  post- 
poned to  a  prior  equitable  one,  upon  the  ground  of  his 
not  having  got  in  the  title  deeds,  unless  there  be  fraud  or 
gross  and  wilful  negligence  on  his  part.  That  the  Court 
will  not  impute  fraud,  or  gross  or  wilful  negligence  to  the 
mortgagee,  if  he  has  bon&  fide  inquired  for  the  deeds,  and 
a  reasonable  excuse  has  been  given  for  the  non-deliveiy 
of  them;  but  that  the  Court  will  impute  fraud,  or  gross 
and  wilful  negligence,  to  the  mortgagee  if  he  omits  all  in- 
quiry as  to  the  deeds.  And  I  think  there  is  much  prin- 
ciple both  in  the  rule  and  the  distinctions  upon  it 

When  this  Court  is  called  upon  to  postpone  a  legal 
mortgagee,  its  powers  are  invoked  to  take  away  a  legal 
right;  and  I  see  no  ground  which  can  justify  it  in  doing 
00  except  fraud,  or  gross  and  wilful  negligence,  which,  in 
the  eye  of  this  Court,  amounts  to  fraud;  and  I  think  that 
in  transactions  of  sale  and  mortgage  of  estates,  if  there  be 
no  inquiry  as  to  the  title-deeds,  which  constitute  the  sole 
evidence  of  the  title  to  such  property,  the  Court  is  justi- 
fied in  assuming  that  the  purchaser  or  mortgagee  has  ab- 
stained from  making  the  inquiry,  from  a  suspicion  that  his 
title  would  be  affected  if  it  was  made,  and  is  therefore 
bound  to  impute  to  him  the  knowledge  which  the  inquiry, 
if  made,  would  have  imparted.  But  I  think,  that  where 
bona  fide  inquiry  is  made,  and  a  reasonable  excuse  given, 
there  is  no  ground  for  imputing  the  suspicion,  or  the  no- 
tice which  is  consequent  upon  it 
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Applying  these  principles  to  the  present  case,  I  am  of 
opinion  that  the  Plaintiff  has  failed  in  making  out  a  suffi- 
cient case  for  postponing  the  Defendant,  and  that  the  only 
decree  which  I  can  make  is  the  usual  decree  for  redemp- 
tion; but  the  Plaintiff  must  pay  the  costs  up  to  and  in- 
cluding the  decree.  The  charge  in  the  bill,  that  the  Plain- 
tiff is  in  any  erent  entitled  to  redeem,  seems  to  me  to 
take  this  case  out  of  the  range  of  Lord  Sldan's  observa- 
tions in  Martinez  y.  Cooper. 
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In  thb  Matter  of  MAHON'S  TRUST. 

An  affidavit,  in  support  of  the  petition  in  this  matter, 
was  sworn  before  a  Master  Extraordinary  of  the  Court  of 
Chancery  of  Ireland;  but  there  was  no  evidence  to  au- 
thenticate the  signature  of  the  Master.  This  being  the 
first  case  since  the  passing  of  the  Evidence  Act  (a),  in 
which  an  affidavit,  sworn  out  of  the  jurisdiction  of  the 
Court,  had  been  tendered  without  the  authentication  of 
the  official  character  of  the  person  before  whom  it  was 
sworn,  the  Clerk  of  Affidavits  desired  that  the  case  might 
be  mentioned  to  the  Court. 


Mr.  Hare  for  the  petitioner. 


1852. 
/Vj6.  27tA. 

Anaffldayit, 
purporting  to  be 
■worn  before  a 
Maater  Extn- 
ordinary  of  the 
Court  of  C3ian- 
ceiy  in  Ireland, 
ii,  under  the 
■tat.  14  ft  15 
Vict  c.  99,  ■. 
10,  admissible 
in  evidence  in  a 
matter  before 
this  Court,with- 
out  proof  of  the 

official  charac- 
ter of  the  per 
son  before  whom 
it  is  stated  to 
haTebeen 


The  Vice-Chanoellob  said,  the  case  appeared  to  be 
within  the  10th  sect  of  the  statute  14  &  15  Vict.  c.  99, 
which  makes  documents  admissible  in  evidence  in  Ireland 
admissible  also  in  England. 


(a)  14  &  15  Vict.  c.  99, 
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F^.  23rrf.  SWANN  V.  WORTLEY. 

The  ttat.  14  ft  M.R.  P.  LE  NEVE  FOSTER,  for  the  Defendant  RdbeH 

enabling  pardet  Woftiey,  moved  for  the  four-day  order,  that  John  WorUey, 

enmix^M  ^  another  Defendant  in  the  same  cause,  might  attend  and 

witneMei,  ran-  jj^  examined  as  a  witness  in  the  cause,  in  obedience  to  the 

dennnneoet-  ' 

aaiy  the  com-  subpoBua  which  had  been  served  upon  hiuL 

aon  order  un- 
der the  old  piao- 

hS^*to^n^       The  Defendant  John  WorOey  having  been  called  as  a 

ty  to  examine  witness  for  his  Co-defendant,  since  the  Evidence  Act  (14  & 

another  part]r,  ,  . 

■aTingjnrtex-  15  Vict  a  99,)  the  order  formerly  required,  giving  liberty 

**^  °°*'  to  examine  the  Defendant  as  a  witness,  had  not  been  ob- 
tained. 


The  Vice-ChanceUor  suggested,  that,  before  applying 
the  process  of  contempt,  it  might  be  prudent  to  obtain  the 
usual  order  for  liberty  to  examine  the  Defendant  But  on 
the  case  being  subsequently  mentioned,  and  it  being  stat- 
ed that  the  Master  of  the  Rolls  had,  since  the  Evidence 
Act  had  come  into  operation,  directed  that  the  issue  of 
the  common  orders  for  liberty  to  examine  Co-defendants 
shoidd  be  discontinued — 

The  Vicb-Chakobllob  said,  it  had  occurred  to  him  that 
the  terms  of  the  common  order,  ^'saving  just  exceptions," 
might  be  material,  notwithstanding  the  Act;  but,  on  con- 
sideration of  the  point,  he  was  of  opinion,  that,  since  the 
Statute,  these  words  were  no  longer  necessary,  and  there 
was  no  reason  for  requiring  the  order. 


The  four-day  order  was  therefore  made. 
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FORBES  V.  FORBES.  March  26th. 

IfJLK  ANDERSON  and  Mr.  A.  J,  Lewis  moved  for  a  On  the  appKca- 
commission  for  the  examination  of  the  PlaintiflF  as  a  wit-  [JSi^n  foTSe 
ness  de  bene  esse,  she  being  above  70  years  of  age,  and  in  ^ni»«t»onde 

Scotland,  witncu  abore 

seventy  yean 

Mr.  RoU  and  Mr.  Bealea  for  the  Defendant,  who  was  also  ne^ing  Uie 
Plaintiff  in  a  cross  cause,  asked  that  it  might  be  made  a  ^^tS[d  V*"* 
term  in  the  order,  that  the  Plaintiff  who  now  applied  Defendant  in  a 
should  put  in  her  answer  either  first  or  contemporaneously  whose  time  for 
in  the  cross  cause  in  which  she  was  Defendant  The  bill  exp]ied°uid'^ 
was  filed  on  the  29th  of  November,  1851,  and  this  Defend-  7"^?^  f'?!^*' 

'         ^  '  had  not  been 

ant  had  obtained  several  orders  for  time  to  answer.  If  pntin,andbe- 
the  reason  of  the  danger  of  losing  her  evidence  from  her  )Lty  who  ap- 
age  was  a  sufficient  ground  for  the  application,  according  jJj^fl^JiOT^for 
to  the  practice  of  the  Court,  it  was  equally  a  ground  for  ^.  ?»»!»•«/>£ 
giving  the  Plaintiff  in  the  cross  cause  the  benefit  of  her  in  support  of 
discovery  at  the  earliest  moment.  The  examination  of  the  underUiettat 
parties  themselves  was  a  new  proceeding  under  the  recent  ^^^Ji  ^^g^*^*^ 
statute  (a) ;  and  the  Court  in  adapting  its  forms  to  the  new  refined  to  im- 

.  _____  .       i.,  -        ..-I  F*®  it  aa  a 

practice,  would  follow  out  its  fundamental  principles,  one  condition  in 
of  which  was  that  he  who  came  for  equity  must  do  equity,  "^j  thft\hV^ 

answer  should 
be  filed. 


ViCB-Ch  ANCKLLOB : — 

The  motion  is  of  course.  I  cannot  impose  upon  the  par-  judgment. 
ty  who  applies  for  the  order  such  a  condition  as  is  asked. 
The  statute  which  has  come  into  operation  was  not  intend- 
ed to  alter  the  practice  of  the  Court  I  do  not  see  any 
ground  for  distinguishing  this  case  from  that  of  any  other 
in  which  an  aged  witness  is  to  be  examined. 

Order  made, 
(a)  14  &  15  Vict.  c.  99. 

VOL.  IX.  H  H  H.  W. 
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Jan,  22nd. 

On  a  contract 
for  the  sale 
of  lands,  de- 
scribed as  part- 
ly freehold 
and  partly  co- 
pyhold^ and 
the  timber 
thereupon  (the 
latter  at  a  spe- 


CROSSE  v.  LAWRENCE. 

A.  CLAIM  hj  a  vendor,  for  the  specific  performance  of  a 
contract  for  the  purchase  of  an  estate  called  "  Cwm  Farm," 
described  on  the  Particulars  of  Sale  as  comprising  "113a, 
Ir.  36p.,  more  or  less,  of  arable,  pasture,  and  meadow  land, 
lying  nearly  within  a  ring  fence,  part  freehold  and  part 
copyhold  of  inheritance  of  the  Manor  o^Leswery,  the  copy- 
cified  valuation),  j^^y  pj,j^  whereof  cannot  be  distinguished  from  the  free- 

upon  a  condi-  ^  ° 

tion  that  the       hold."    A  note  at  the  foot  of  the  Particulars  was  in  these 
not  be  required   words: — "The  timber  trees  and  saplings  and  underwood 

to  difltinguiah 
the  freehold 
land  fr^m  the 
copyhold,  nor 
the  respective 
boundaries 
thereof,  it  was 
held^  that,  upon 
the  particulars 


of  seven  years'  growth  on  the  respective  lots,  which  are  to 
be  paid  for  by  the  purchasers,  have  been  carefully  valued 
by  Mr.  Morris,  land-surveyor  of  Netvport,  for  the  purposes 
of  this  sale,  and  the  amount  upon  each  lot  will  be  declared 
at  the  time  of  sale,  and  will  be  required  to  be  paid  on 
and  conditions,    the  Completion  of  the  purchases,  in  addition  to  the  pur- 

tlie  contract  for  r  r  7 

the  land  and 
timber  was  one 
contract,  and 
not  separate 
contracts;  and 
that  the  pur- 
chaser was 
bound  to  pay 
for  the  timber 
at 


chase  money  for  the  lots.  The  purchasers  will  also  be  re- 
quired to  take  and  pay  for,  at  a  valuation  to  be  made  by 
two  referees  or  their  umpire,  in  the  usual  manner,  all  the 
hay  and  straw  crops,  ploughings,  labour,  fallows,  dressings, 
seeds,  and  manure,  according  to  the  custom  of  the  country 
th^e^vS^^on,  ^  between  incoming  and  outgoing  tenants."    The  property 


notwithstanding  ^^s  oflFcred  for  salc  by  auction,  and  the  seventh  condition 

the  fact  that  it  ^ 

might  be  whol- 
ly upon  the 
copyhold  land, 
and  therefore 
subject  to  the 
rights  of  the 
lord«  and  the 
restrictions  of 
the  custom. 

Where,  upon  a  contract  for  the  sale  of  an  estate,  a  separate  and  distinct  contract  is  made  for  the 
sale  of  the  timber  upon  it,  the  Court  will  not  enforce  the  latter  contract  unless  the  vendor  can  give 
the  purchaser  such  possession  and  dominion  over  the  timber  as  will  entitle  him  to  fell  and  remove  it; 
but,  if  an  entire  contract  be  made  for  the  sale,  both  of  the  estate  and  the  timber  (notwithstanding 
the  purchase-money  is  made  up  of  distinct  sums  for  each),  the  vendor  is  only  bound  to  make  out 
his  title  to  the  land  according  to  the  contract ;  and  the  title  to  the  land  is  the  title  to  the  timber 
nponit. 


of  sale  contained  this  provision: — "As  to  such  of  the  lots 
as  are  stated  in  the  Particulars  to  be  partly  freehold  and 
partly  copyhold,  the  purchasers  thereof  shall  not  be  en- 
titled to  have  it  shewn  how  much  of  such  lots  respectively 
are  freehold  and  how  much  copyhold,  nor  to  have  the  free- 
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hold  and  copyhold  parts  respectively  identified  and  dis- 
tinguishedy  or  the  boundaries  thereof  respectively  ascer- 
tained; nor  to  make  any  inquiry  into  or  concerning  the 
same.'" 

The  Defendant  became  the  purchaser  of  Lot  2,  by  private 
contract,  at  the  price  of  30002L»  and  the  further  sum  of 
2632.  1a,  the  amount  of  the  valuation,  and  signed  a  memo- 
randum to  that  effect,  whereby  he  agreed  to  complete  the 
purchase  in  all  respects  according  to  the  particulars  and 
conditions  of  sole.    In  the  memorandum  the  price  was  thus 

stated: — 

£   8.  d 

"Purchase  money     .  .     3000  0  0 

Valuation  of  timber,  &c.  263  1  0 


1852. 


Deposit 
Balance 


3263  1  0 
326  0  0 

2937  1  o; 


Statement. 


The  Defendant  subsequently  objected  to  pay  for  so  much 
of  the  timber  as  could  not  be  shewn  to  stand  on  the  free- 
hold portion  of  the  farm,  on  the  ground  that  he  would  not 
be  entitled  to  fell  the  timber  on  the  copyhold  land.  By 
an  affidavit,  the  Defendant  stated  that  he  had  purchased 
the  land  with  the  intention  of  building  villas  or  houses 
thereupon. 


Mr.  RusseU  and  Mr.  Tf .  2).  Lewisy  for  the  Plaintiff,  relied 
on  the  stipulation  in  the  contract  by  which  the  vendor  had 
guarded  himself  from  being  called  upon  to  distinguish  the 
freehold  from  the  copyhold  land;  and  contended,  that  it 
was  unreasonable  for  the  purchaser,  because  such  bound- 
ary could  not  be  defined,  to  claim  the  timber  without  pay- 
ing for  it  The  existence  of  the  timber,  even  on  the  copy- 
hold land,  might  increase  the  value  of  the  estate.    The 
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purchaser  could  not  claim  a  diminution  of  the  price  which 
he  had  agreed  to  pay  on  the  ground  of  the  tenure,  when 
the  tenure  was  in  fact  that  which  it  was  described  to  be. 
If  he  purchased  land  as  copyhold,  he  could  not  claim  com- 
pensation because  there  was  a  fine  on  alienation ;  nor,  if  as 
leasehold,  because  it  was  not  freehold.  The  contract  was 
single  and  entire,  and  one  part  of  the  contract  could  not 
be  severed  from  the  other. 

The  Solicitor-Oeneral  and  Mr.  W.  M.James^  for  the  pur- 
chaser, contended,  that,  before  he  was  bound  to  pay  for  the 
timber,  it  must  at  least  be  shewn  that  he  could  get  it.  The 
price  to  be  paid  for  the  land  was  one  thing,  and  the  price 
for  the  timber  was  another.  The  purchaser  was  precluded 
from  objecting  to  the  title  to  the  land  for  the  absence  of 
distinction  between  the  freehold  and  copyhold;  but  there 
was  no  such  condition  as  to  the  timber.  The  stipulation, 
that  payment  should  be  made  for  the  crops  as  between  an 
incoming  and  an  outgoing  tenant,  certainly  ought  not  to 
bind  the  purchaser  to  pay  for  the  crops  unless  he  could 
have  them;  and  if  there  were  any  prior  title  to  the  crops, 
he  could  be  released  from  that  obligation,  without  refer- 
ence to  any  liability  he  might  be  under  to  take  the  land. 
It  did  not  necessarily  follow  from  this  argument  that  the 
purchaser  would  not  be  bound  to  pay  anything  for  the  tim- 
ber: it  might  be  valued  as  standing  timber,  or  the  full 
value  might  be  divided,  and  half  attributed  to  the  freehold 
and  half  to  the  copyhold.  The  objection  was  to  the  claim 
of  the  vendor  to  the  full  value  of  the  whole. 

Some  argument  was  directed  and  some  affidavits  filed, 
and  cases  cited  (a),  on  the  point  of  the  right  of  the  copy- 
holder to  the  timber  as  between  himself  and  the  lord;  but 
the  judgment  did  not  turn  on  this  point. 

(a)  Athmead T.Banger,  1  LcL  wofihy,  4  M.  ft  Selw.  339;  Lewis 
Ba;in.551;  WhUechureh  v.  Ed"     ^.  Branihwaite,%B.&Ad,437, 
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ViOB-CHAKCBLLOa: — 

The  question  in  this  case  appears  to  me  principally,  if 
not  wholly,  to  depend  upon  the  point  of  whether  the  con- 
tract for  the  purchase  of  the  timber  and  the  purchase  of 
the  land  are  to  be  considered  as  separate  and  distinct  con- 
tracts, or  as  constituting  together  one  contract;  for,  un- 
doubtedly, if  the  contract  for  the  purchase  of  the  timber  is 
to  be  considered  as  a  separate  and  distinct  contract,  it 
would  be  incumbent  upon  the  vendor  to  prove  either  that 
there  was  a  custom  of  the  manor  entitling  the  vendor  to 
cut  timber,  or  that  it  was  a  case  in  which  a  grant  of  a 
right  to  cut  timber  might  be  presumed  in  favour  of  the 
tenant. 


It  was  argued  on  behalf  of  the  purchaser,  that  the  con- 
tract for  the  timber  and  the  contract  for  the  land  are  to 
be  considered  as  separate  and  distinct  contracts.  This  ar- 
gument was  founded  on  the  terms  of  the  stipulation  with 
regard  to  the  timber,  and  the  words  ^'  in  addition  to  the 
purchase-money  for  the  lots,''  contained  in  this  stipula- 
tion, were  adduced  as  constituting  a  separate  and  distinct 
contract  for  the  purchase  of  the  timber.  But  it  is  to  be 
observed,  that  that  stipulation  speaks  of  the  valuation  of 
the  timber  having  been  made  "for  the  purposes  of  this 
sale.''  Now  the  purposes  of  the  sale  were  clearly  not  for 
the  sale  of  the  timber,  but  for  the  sale  of  the  estate;  and, 
therefore,  that  stipulation  itself  connects  the  sale  of  the 
timber  with  the  sale  of  the  estate.  But  further  than  this, 
the  3rd  condition  of  sale  seems  to  me  to  import  the  value 
of  the  timber  into  the  purchase-money  for  the  estate,  for 
it  provides  for  the  payment  of  the  deposit  and  of  the  re- 
mainder of  the  purchase-money,  including  the  value  of 
the  timber.  The  4<th  condition  also  incorporates  the  pur^ 
chase  of  the  estate  and  the  timber  together,  by  stipulating 
that  the  interest  shall  be  paid  on  the  purchase  and  tim- 
ber money  remaining  unpaid.    The  9th  condition  is  to  th.e 
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same  effect  (a),  for  it  makes  no  distinction  between  the  as- 
surances of  the  timber  and  the  assurances  of  the  estate, 
but  deals  with  them  as  one  complete  and  entire  subject  of 
one  entire  contract  And  there  are,  moreoyer,  no  stipula- 
tions whatever  ou  the  face  of  the  Conditions  of  Sale,  as  to 
any  title  whatever  being  shewn  to  the  timber.  I  cannot, 
therefore,  consider,  upon  the  result  of  the  Particulars  and 
Conditions  of  Sale,  taken  as  a  whole,  that  this  can  be  con- 
sidered as  a  separate  and  distinct  contract  for  the  purchase 
of  the  timber. 


If  the  contract  for  the  timber  is  not  to  be  considered  as 
distinct,  this  is  in  truth  a  contract  for  the  purchase  of  the 
land  with  the  timber  upon  it,  and  the  title  to  the  land  is 
the  title  to  the  timber;  and  so  considering  it,  we  must  see 
what  are  the  other  conditions  of  sale  with  reference  to  the 
land  Now,  with  reference  to  the  land,  there  is  a  distinct 
stipulation  by  the  7th  condition,  that  the  purchasers  thereof 
«hall  not  be  entitled  to  have  it  shewn  how  much  of  the 
lots  referred  to  (of  which  this  is  one)  are  freehold,  and  how 
much  copyhold;  nor  to  have  the  freehold  and  copyhold 
parts  identified  and  distinguished,  or  the  boundaries  thereof 
ascertained,  nor  to  make  any  inquiry  concerning  them ;  and 
in  the  description  of  the  lot  itself,  it  is  stated,  that  the 


(a)Conditioii3.  Each  purchas- 
er ia  to  pay  down  immediately 

into  the  hands  of  Messrs. , 

&c.  a  deposit  of  20^.  per  cent,  in 
part  of  the  purchase-money,  (in- 
cluding the  value  of  the  timber), 
and  the  remainder  on  or  before 
the  8th  day  of  November  next. 

4.  If,  from  any  cause  whatever 
any  purchase  should  not  be  com- 
pleted within  the  time  above  li- 
mitedy  the  purchaser  shall  pay  in- 
terest at  5^.  per  cent,  upon  the 
purchase  and  timber  money  re- 


maining mipaid  from  the  said  8th 
day  of  November  next^  until  the 
actual  completion. 

9.  Upon  payment  of  the  re- 
mainder of  the  purchase-money, 
and  of  the  amount  of  the  valua- 
tions according  to  the  Particu- 
lars, the  vendors  will  (subject  to 
the  provisions  of  these  condi- 
tions^) execute  and  perfect  proper 
assurances  to  the  several  pur- 
chasers, at  the  expense  of  such 
purchasers. 
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vendors  had  not  distinguished  the  copyhold  part  from  the 
freehold.  Now,  considering  the  timber  as  part  of  the  land 
which  is  contracted  to  be  sold,  this  is  in  truth  a  stipulation 
that  the  purchaser  shall  not  inquire  into  the  title  to  the 
timber, — ^that  he  shall  require  no  separate  title  to  the  tim- 
ber. I  think,  therefore,  that  this  is  to  be  considered  as  one 
entire  contract,  and  that  the  title  to  the  timber  depends 
on  the  title  to  the  land. 
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I  will  put  this  case  as  if  it  were  the  case  of  a  valuation. 
Suppose  that,  appended  to  the  9th  condition  of  sale,  you 
had  found  a  stipulation  that  the  timber  should  be  taken 
at  a  valuation,  how  would  that  timber  have  to  be  valued? 
Undoubtedly,  not  according  to  the  value  of  the  copyhold 
interest,  for  the  vendor  says  I  am.  not  bound  to  distin- 
guish, and  will  not  be  bound  to  distinguish,  what  is  free- 
hold, and  what  is  copyhold.  You  cannot  attribute  any 
other  meaning  to  the  stipulation,  that  the  timber  is  to  be 
paid  for  at  a  valuation,  than  that  it  should  be  valued  as 
timber,  and  not  according  to  the  interest  that  was  inci- 
dent to  the  tenure  of  the  land.  But,  suppose  again  that 
all  this  land  turned  out  to  be  copyhold,  it  could  not  be  an 
answer  to  the  claim. on  the  part  of  the  vendor  (taking  it 
4U3  one  entire  contract,  and  the  price  to  be  paid  as  one  en- 
tire amount),  that  the  value  which  was  agreed  to  be  paid 
for  the  timber,  was  the  value  of  timber  on  freehold  land, 
and  not  of  timber  on  copyhold  land.  It  is  quite  consist- 
ent with  these  conditions  of  sale,  that  the  whde  of  the 
land  might  have  been  copyhold;  and  if  the  purchaser 
could  not  excuse  himself  in  that  case,  I  do  not  think  he 
can  excuse  himself  in  a  case  where  part  of  the  land  only 
upon  which  the  timber  is  standing  may  be  copyhold. 
Again,  in  cases  of  this  description,  where  a  purchaser  buys  The  pmciuuer 
on  such  conditions,  he  must  be  considered  as  estimating,  **u^h^^'^ 

hold  and  copy- 
hold land  and  timber,  under  a  single  and  entire  contrRct,  must  be  considered  as  estimating,  in  the 
price  he  pays  for  the  land,  the  price  he  pays  for  the  timber. 
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1862.  in  the  price  he  pays  for  the  land,  the  price  he  pays  for  the 
timber.  He  knows  that  part  of  the  land  which  he  bnys 
is,  or  may  turn  out  to  be,  copyhold;  that,  if  it  be  copyhold, 
he  can  only  have  a  certain  interest  in  the  timber.    He 

***^'''*''^*  agrees  to  pay  a  certain  price  for  the  timber;  and  I  think 
he  must  be  considered  as  calculating  in  his  own  mind,  at 
the  time  he  makes  the  purchase,  that  he  agrees  to  give  a 
certain  sum  for  the  timber,  which  he  may  not  be  entitled 
to  have  that  full  ownership  of,  which  he  would  have  if  the 
timber  stood  upon  freehold  land;  and  that,  therefore,  he 
makes  a  deduction  from  the  purchase-money,  which  would 
compensate  him  for  what  he  might  not  get 

A  case  was  very  ingeniously  put  as  to  fixtures,  which 
I  do  not  think  is  applicable  in  the  way  it  was  used  on  be- 
half of  the  purchaser.  I  take  this  case  as  to  fixtures  to 
be  much  more  resembling  the  present  case  than  that  sug- 
gested :  Suppose  a  man  to  say,  **  I  agree  to  sell  you  the 
house  with  the  fixtures  in  it.  I  cannot  tell  you  what  fix- 
tures belong  to  the  landlord,  and  what  belong  to  the  ten- 
ant;  but  you  shall  give  me  a  certain  sum  for  the  fixtures." 
I  think  this  Court  would  have  no  hesitation  in  saying,  in 
a  case  of  that  description,  it  would  enforce  a  contract 
against  the  purchaser  who  had  entered  into  such  a  stipu- 
lation. And  so  it  is  here,  where  the  vendor  says,  "  I  can- 
not tell  which  is  copyhold  f  he  sells  the  timber  as  incident 
to  the  land,  he  says, ''  I  cannot  tell  you  what  your  interest 
in  the  timber  will  be;  but  I  stipulate  that  you  shall  pay 
a  certain  sum  for  the  value  of  that  timber/' 

I  think,  therefore,  on  all  these  grounds,  the  purchaser 
must  complete  the  present  contract  according  to  the  con- 
ditions of  sale,  and  pay  the  purchase-money,  and  the  inter- 
est at  &l.  per  cent,  and  the  costs. 
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CROSSE  V.  EEENE.  Jan.  22. 

U  PON  a  sale  of  a  portion  of  the  same  estates,  and  on  a  contnct  fiv 

the  same  conditions  as  in  the  last  case,  the  defendant  be   cop^d  land 

came  the  purchaser  of  another  lot,  described  as  "  The  Great  **  *  **'^d\ 

Newson  Farm,"  129a.  3r.  27p.,  "being  copyhold  or  cus-  timber  upon  it 

tomary  of  inheritance  of  the  manor  of  Odddiffe."  Takation,  en- 

forced as  one 
entire  contract. 

The  timber  on  this  estate  was  valued,  and  the  price  ■ithonghthe 

Tender  conid 

agreed  upon,  as  in  the  preceding  case.    The  only  distino-  not  shew  any 
tion  was,  that  in  this  case  the  whole  of  the  land  was  copy-  ^w  ^license 
hold.  tZt"^ 

^— — »  tenants  of  the 

manor,  or  him- 
seli^  or  his  aa- 


ArgwnenL 


Mr.  W.  M,  James,  for  the  purchaser,  contended,  that  the  "^^  ^  ^"^ 
conditions  of  sale  did  not  apply  to  the  timber  in  this  case. 
In  the  preceding  case,  the  notice  that  the  land  was  partly 
freehold  and  partly  copyhold,  (it  might  be  said),  afforded 
the  purchaser  a  chance  of  acquiring  the  possession  of  the 
timber,  of  the  value  of  which  chance  he  might  judge,  and 
which  he  might  be  supposed  to  have  calculated;  but,  in 
this  case,  there  could  be  no  such  explanation  of  the  con- 
tract. It  was  unreasonable  to  suppose  that  the  purchaser 
had  entered  into  a  contract  binding  himself  to  pay  for 
what  he  could  in  no  event  have.  The  contract  ought  to 
be  construed  aa  meaning  that  the  timber  was  to  be  paid  for, 
if  the  vendor  could,  by  custom,  license,  or  otherwise,  shew 
that  he  could  deliver  that  which  he  had  contracted  to  sell, 
and  not  that  the  timber  was  to  be  paid  for  whether  it  could 
be  delivered  or  no.  To  repeat  the  illustration  as  to  the 
crops,  if  a  purchaser  buying  the  land  also  contracted  to  pur- 
chase a  crop  of  com  upon  the  land,  the  Court  certainly 
would  not  compel  him  to  pay  the  vendor  of  the  land  for 
the  com,  if,  as  emblements  or  otherwise,  some  party,  other 
than  such  vendor,  appeared  to  be  entitled  to  the  crop,  and 


470 


CASES  IN  OBLANGERY. 


1862. 


ArffumenL 


the  vendor  therefore  had  no  right  to  sell  or  deliver  it.  The 
case  of  timber  was  stronger  than  that  of  com ;  for  the  tim- 
ber not  only  could  not  be  taken  by  the  purchaser,  but  it 
prevented  the  full  enjoyment  of  the  land  upon  which  it 
stood 

Mr.  RiASsdl  and  Mr.  D,  W.  Lewis,  for  the  vendor,  were 
not  called  upon. 


y  icb-Chancellob  : — 

Judgment  I  cannot  in  principle  distinguish  this  case  from  Lmo- 
renoe's  (a).  It  appears  to  me,  though  these  Conditions  of 
Sale  do  not  specifically  apply  to  the  present  case,  that  they 
apply  to  the  question,  for  the  purpose  of  considering  whe- 
ther it  is  one  contract  or  two  contracts.  With  respect  to  the 
case  which  has  been  suggested  in  argument,  of  selling  the 
crop  of  corn,  I  think  the  distinction  between  that  case  and 
this  is,  that  the  crop  of  com  is  not  capable  of  continuous 
enjoyment  with  the  estate.  The  timber  is  capable  of  con- 
tinuous enjoyment  with  the  estate.  This,  equally  with 
the  other,  appears  to  me  to  be  an  agreement  for  the  pur- 
chase of  the  estate  with  timber  upon  it,  the  timber  to  be 
enjoyed  upon  the  estate,  at  a  value  derived  upon  that  con- 
sideration. There  must  be  a  decree  in  this  case  similar 
to  the  last. 


(a)  Supra,  p.  462. 
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16d2. 
PHILLIPS  V.  PHILLIPS.  j^.^  i^ 

X  HE  bill  was  filed  for  an  account  of  monies  receiyed  by  Domiacr  ti- 
the Defendant  and  his  deceased  partner  on  thdr  joint  ac^  for  an  !^^t 
count,  on  account  of  the  PlaintiflP;  and  of  the  monies  which  ^'j*"  '*  ^^ 
the  Defendant  and  his  deceased  partner  had  paid  on  their  the  aoeonnt  be- 
joint  account,  on  account  of  the  Plaintiff;  and  for  payment  tiff  and  Defend-' 
of  the  balance.  "^Z^ 

ingofnoeipts 
and  payments 

The  bill  stated,  that,  for  several  years  before  August,  by  each  party 
1847,  the  Defendant  and  his  brother  (since  deceased)  car-  Uie^S^aod 
ried  on  business  as  jewellers  in  Cockspur-street,  and  were  nrt^pew  Aat 
in  the  habit,  from  time  to  time,  of  receiving  divers  sums  ^^  paymenta 

^  ,  fonning  one 

of  money  from  and  on  account  of  the  Plaintiff,  and  the  tide  of  the 
sums  so  received  were  treated  by  them  as  part  of  their  co-  JSerUiairmat- 
partnership  assets;  and  the  Defendant  and  his  partner  were  **"  **^**^^ 
also  in  the  habit,  from  time  to  time,  of  advancing  and  paying  receipta  on  the 
out  of  their  co-partnership  funds  divers  sums  of  money  to,  notwithitand- 


for,  and  on  account  of  the  Plaintiff;  and  that  there  was,  S^tJe'wuSIS 
in  fact,  a  current  account  between  the  Plaintiff  on  the  one  Aei>efendant 

had,  in  a  parti- 

part,  and  the  Defendant  and  his  partner  on  the  other  part;  cdar  nle  or 
that  the  account  was  balanced  in  January,  1843,  and  a  cer-  ^daTtibe^ag^' 
tain  sum  then  stated  and  agreed  to  be  due  to  the  Plaintiff  J^****  V^^ 

^  m  reeeiTinff 

thereupon,  as  appeared  by  the  books  of  the  firm  in  the  pos-  moniea  on  his 
session  of  the  Defendant,  which  he  refused  to  produce  or 
shew  to  the  Plaintiff;  and  that,  between  that  time  and  Au- 
gust, 1847,  the  Defendant  and  his  partner  had  received 
upwards  of  6502.  on  account  of  the  Plaintiff,  the  particulars 
of  which  would  appear  from  the  said  books.  The  bill  stated 
that  the  transactions  between  the  Plaintiff  and  the  Defend- 
ant and  his  partner  were  very  numerous;  and  that,  amongst 
other  monies  which  they  had  received  on  account  of  the 
Plaintiff,  were  monies  arising  from  the  sale  of  divers  rail- 
way shares  belonging  to  the  Plaintiff,  sold  by  them  on  his 
account. 
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before  this  Court  will  exercise  its  jurisdiction.  If  the 
door  of  this  Court  be  opened  to  entertain  every  case  in 
which  accounts  would  not  be  taken  in  an  action  at  law, 
but  a  Court  of  law  would  send  them  to  a  reference,  I  do 
not  know  where  there  would  remain  anj  protection  against 
suits  in  equity  to  parties  between  whom  any  account  ex- 
isted. 


It  was  argued  that  the  Plaintiff  cannot  know  how  to 
frame  his  action,  until  he  has  seen  the  account,  and  until 
he  knows  how  his  case  stands.  The  answer  to  that  is,  that 
his  remedy  is  not  to  file  a  bill  for  relief,  but  for  discovery. 
The  case  of  Mackenzie  v.  Johnston,  which  was  cited,  is  the 
case  of  an  agency  account  throughout;  but  the  circum- 
stance, that  a  party  may  have  been  agent  of  the  other  in 
the  receipt  of  a  certain  sum  of  money,  or  in  one  particular 
matter,  does  not  necessarily  render  the  case  one  in  which 
a  bill  in  equity  may  be  brought  for  an  account.  I  am  of 
opinion  that  this  is  a  case  in  which  a  Court  of  law  has  juris- 
diction, and  that  there  is  no  ground  for  the  interference  of 
this  Court,  which  does  not  apply  to  every  case  in  which 
one  party  has  received  money  on  account  of  another. 


Demurrer  allowed. 
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ROCHFORD  V,  HACKMAN. 


&  \%th  Feb. 


A.  CLAIM,  filed  by  William  James  Rochford  and  Martha  a  bequest  of  a 
Ann  his  wife,  against  Hackman  and  another,  the  personal  duaJy  peiw'nai 
representatives  of  William  Rochford  the  testator  in  the  ^^  1^^^ 
cause, — English  the  assignee  under  the  insolvency  of  Ri-  and  after  the ' 
chard  Rochford  the  elder,  the  son  of  the  testator,  and  for  his  children 
Richard  Rochford  the  younger,  the  son  of  Richard  Roch-  ^^(^^.^ 
ford  the  elder,  for  the  purpose  of  having  the  trusts  of  the  »**  •uch  ciiUdren 

•11      y»    1  '        i*  1^  at  twenty-one. 

Will  of  the  testator,  so  far  as  respected  the  sum  of  1900/.  with  power  to 

apply  the  in- 
come for  their 
maintenance 
during  their 
minorities,  and 
a  gift  oyer  on 
default  of  such 
children;  and 
a  proyiso,  that 
if  ^.  should  in 
any  manner 
sell,  assign, 
transfer,  incum- 
ber, or  other- 
wise dispose  of 


Consols,  executed  under  the  direction  of  the  Court,  and 
to  have  one  moiety  of  that  sum  transferred  to  the  Plain- 
tiffs, and  the  other  moiety  secured  in  Court  for  the  bene- 
fit of  the  parties  interested  therein.  The  Plaintiff  JfarfAa 
Avn  Rochford  was  one  of  the  children  of  Richard  Roch-- 
ford  the  elder,  the  insolvent,  and  had  attained  twenty-one. 
The  Defendant  Richard  Rochford  the  younger  was  his 
only  other  child,  and  was  still  an  infant 


or  anucipate 

William  Rochford  the  testator,  by  his  will,  dated  the  his  share  or  any 
15th  of  August,  1822,  gave  and  bequeathed  the  residue  of  then,  immedi- 
his  personal  estate  to  Sarnvd  Oroves  and  Thomas  Hackman,  ^^^^  '^^^* 
upoYi  trust,  to  permit  and  suffer  or  authorise  and  empower  assignment, 
his  wife  to  receive  the  income  for  her  life,  and  after  her  position,  the 
decease,  as  to  one-fourth  part  of  the  residue,  upon  trust,  ^^^'.houid'** 

cease,  deter- 
mine, and  become  utterly  void,  as  if  the  same  had  not  been  mentioned  in  the  will,  oraaifA.  were 
dead.  A^  being  in  prison  for  debt,  presented  a  petition  for  his  discharge  under  the  Act  1  &  2  Vict.  c. 
110,  and  thereupon  the  vesting  order  was  made: — Heid,  that  there  was  a  valid  limitation  over  of 
the  share  of  ^.:  that,  taking  the  benefit  of  the  Insolvent  Act,  was  a  voluntary  alienation  of  hia 
share  by  A .,  and  was  the  event  or  one  of  the  events  on  which  the  limitation  over  was  to  tike 
effect;  Uiat  the  declaration  in  the  will,  that  the  gift  should  thereupon  be  void  as  if  the  same  had  not 
been  mentioned  in  the  will,  applied  to  the  event  of  there  being  no  children;  and  the  declaration, 
that  it  should  be  void  as  if  yl.  were  dead,'  to  the  event  of  there  being  children;  that,  although  the 
limitation  over  took  effect,  the  capital  wns  not  to  be  necessarily  forthwith  divided,  for  the  determin- 
ation of  the  life-interest  did  not  alter  the  class  which  was  to  take,  and  which  class  included  after- 
bom  children;  that  the  children  of  the  insolvent  who  had  attained  twenty-one  had  a  vested  interest 
in  Iheir  respective  shares  of  the  residuary  share  bequeathed  in  trust  for  the  insolvent,  and  had  be- 
come  entitled  to  receive  the  interest  of  the  same;  and  that  the  infant  children  of  the  insolvent  were 
entitled  to  contingent  interests  in  their  respective  shares  thereof;  and  that  both  interests  were  subject 
to  the  interests  of  any  after-bom  children  of  the  insolvent  who  might  become  entitled. 


VOL.  IX. 


I  I 


H.  W, 
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to  pay  to,  or  permit  and  suffer,  or  authorise  and  empower, 
his  son  Richard  Rochford  (the  insolvent)  to  receive  the 
income  for  his  life,  and  after  his  decease  to  transfer  and 
pay  the  same  to  the  chUdi  if  only  one,  and  if  more  than 
one,  unto,  between,  or  amongst  the  children  of  his  son 
Richardy  share  and  share  alike,  to  be  vested  interests  in 
such  child  or  children,  as  and  when  he,  she,  or  they  re- 
spectively sh<5tild  attain  twenty-one,  with  survivorship  as 
to  the  shares  of  children  dying  under  twenty-one,  and  with 
a  direction  that  the  income  of  the  shares  of  the  children, 
or  so  much  thereof  as  the  trustees  should  think  fit,  should 
be  applied  for  their  maintenance  during  their  minorities; 
and  as  to  the  other  three  fourths  of  the  residue,  after  the 
death  of  the  wife,  the  testator  declared  similar  trusts, — as  to 
one  fourth,  in  favour  of  his  son  James  and  his  children ; 
as  to  another  fourth,  in  favour  of  his  son  William  and 
his  children;  and  as  to  the  remaining  fourth,  in  favour  of 
his  son  John  and  his  children.  And  he  then  provided, 
that,  in  case  any  or  either  of  his  said  four  sons  should  die 
without  leaving  any  child  or  children  him  or  them  sur- 
viving, or,  being  such,  in  case  all  of  them  should  happen  to 
die  under  the  age  of  twenty-one,  that  the  part  or  share, 
parts  or  shares,  intended  for  such  of  his  said  son  or  sons 
so  dying  as  aforesaid,  and  his  or  their  respective  issue  as 
aforesaid,  should  be  divided  into  as  many  shares  as  should 
be  equal  to  the  number  of  his  son  or  sons  who  should  be 
then  living,  or,  being  then  dead,  should  have  left  a  child 
or  children  living  at  his  or  their  death  or  respective  deaths ; 
and  thereupon,  such  shares  should  be  and  remain  upon 
such  trusts  for  his  said  surviving  other  sons  and  their 
children  respectively  as  were  thereinbefore  declared  with 
respect  to  the  original  shares.  And  the  will  contained 
the  following  clause :  "  And  my  further  will  is,  and  I  do 
hereby  expressly  declare  and  direct,  that  in  case  my  said 
wife,  or  any  of  my  said  four  sons,  shall  in  any  manner  sell, 
assign,  transfer,  incumber,  or  otherwise  dispose  of  or  anti- 
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cipate  all  or  any  part  of  her,  his,  or  their  share  and  interest 
of  and  in  the  said  dividends,  interest,  and  annual  proceeds 
aforesaid,  then  and  in  such  case,  and  from  and  immedi- 
ately after  such  alienation,  sale,  assignment,  transfer,  or 
disposition  shall  be  made,  the  said  several  bequests  so 
hereinbefore  made  to  or  in  trust  for  him  and  them  as 
aforesaid  shall  cease>  determine,  and  become  utterly  void 
to  all  intents  and  purposes,  as  if  the  same  had  not  been 
mentioned  in  or  made  part  of  this  my  will,  and  as  if  my 
said  wife  or  either  of  my  said  sons  were  dead." 
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SCaiemtnt. 


The  testator  died  in  September,  1831;  and  his  wife  in 
October  following.  Two  of  the  sons,  WiUiam  and  John, 
subsequently  died  without  leaving  any  issue. 


The  residue  of  the  testator's  estate  was  invested  in  the 
purchase  of  3800/.  Consols,  and  the  moiety  of  that  sum 
(which  was  the  subject  of  the  claim),  in  the  events  that 
had  happened,  stood  limited  by  the  will  to  Richard  Roch- 
ford,  the  insolvent,  and  his  children.  Richard  Rock- 
fordy  the  insolvent,  received  the  dividends  of  this  moiety 
up  to  the  10th  of  October,  1850;  but,  on  the  14th  of  De- 
cember, 1849,  being  then  a  prisoner  in  actual  custody  for 
debt  in  the  debtors  prison  for  London  and  Middlesex,  he 
presented  his  petition  to  the  Court  for  Belief  of  Insolvent 
Debtors  for  his  discharge  from  such  custody,  according  to 
the  provisions  of  the  Act  1st  &  2nd  Vict  c.  110.  By  an 
order  of  that  Court,  dated  the  17th  day  of  December, 
1849,  his  estate  and  effects  were  vested  in  the  provisional 
assignee,  and  by  a  subsequent  order  of  the  same  Court 
the  Defendant  English  was  appointed  to  be  the  assignee 
under  the  insolvency.  It  was  admitted  at  the  bar,  that 
in  the  schedule  filed  by  Richard  Rochford  in  the  Insolvent 
Court,  especial  reference  was  made  to  his  life  interest  in 
a  moiety  of  the  residue  under  the  testator's  will,  and  to 
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ArffumetU. 


the  provisions  of  the  will  with  reference  to  the  assignment 
of  that  interest 


The  Solidtor-Oeneral  and  Mr.  ShMeare  for  the  Plain- 
tiffs; and 


Mr.  De  Oex  for  the  Defendant  Richard  Rochford  the 
younger,  argued  that  the  interest  of  Richard  Rochford 
the  elder,  the  insolvent,  in  the  residuary  estate  under 
the  will  had  terminated  on  the  necessary  transfer  of  that 
interest  by  the  effect  of  the  insolvency;  and  that,  upon 
such  termination  of  interest,  the  children  of  the  insol- 
vent became  entitled  as  upon  his  decease.  They  cited 
Dommett  v,  Bedford  (a),  Shee  v.  Hale  (6),  Brandofi  v.  As- 
ton  (c),  Churchill  v.  Marks  (d),  Keardey  v.  Woodcock  (e), 
Martin  v.  Margham  (/),  Yamcld  v.  Moorhouse  (g),  Cooper 
V.  Wyatt(h),  Wilkinson  v.  WUkinson  (t),  Lear  v.  Leggett{k\ 
and  Pym  v.  LockyevQ),  distinguishing  between  the  effect  of 
voluntary  and  involuntary  alienation.  Riskton  v.  Cohb  (m) 
was  also  mentioned;  1  Jarm.  Wills,  823,  n.  (m);  1  Roper, 
Leg.  786  et  seq. 

Mr.  Tripp,  for  the  assignee  of  Ridiard  Rochford  the 
elder,  the  insolvent,  contended,  first,  that  the  insolvent  had 
not  *'  sold,  assigned,  transferred,  incumbered,  or  otherwise 
disposed  of  or  anticipated"  the  trust  fund  within  the 
meaning  of  the  will.  The  legatee  had  presented  his  peti- 
tion on  the  14th  of  December,  1849,  for  his  discharge  from 
prison;  that  was  not  an  alienation.     On  the  17th  of  De- 


(a)  6T.R.684. 

(6)  13  Ve8.404. 

(c)  2  Y.  &  C.  C.  C.  24. 

Id)  I  CoU.  441. 

(e)  3  Hare,  185. 

(/)  14  Sim.  230. 

(ff)  1  Buss.  &  My.  364. 


(h)  5  Madd.  482. 
(t)  3Swaii8t.  616;  G.Cooper, 
269. 
(k)  1  Rubs.  &  My.  690. 
(0  12  Sim.  394. 
(m)  6  My.  &  Cr.  146. 
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cember  the  vesting  order  was  made  under  the  Statute  (a). 
The  vesting  order  was  not  his  act,  but  that  of  the  Court. 
Secondly,  that  the  will  contained  no  effectual  gift  over 
on  the  event  of  alienation ;  and,  therefore,  whether  there 
had  or  had  not  been  an  alienation  was  immaterial,  as  the 
prohibitory  clause  was  void,  and  the  life  estate  of  the  in- 
solvent would  subsist  for  the  benefit  of  his  creditors. — He 
cited  Bradley  v.  Peixoto  (6),  Ross  v.  Ross  (c),  Ex  parte  Dxck- 
son{d). 
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Mr.  Baily  for  the  trustees. 


Vicb-Chanoello  b  : — 

In  the  circumstances  of  this  case  it  is  contended  by 
the  Plaintiffs,  and  the  Defendant  Richard  Rochford  the 
younger,  that  the  insolvent's  life  interest  in  the  19002. 
Bank  Three  per  Cent  Annuities  has  ceased,  and  that  they 
have  become  presently  entitled  to  that  fund  in  equal 
shares:  as  to  the  share  of  the  Plaintiffs  absolutely,  and 
as  to  the  share  of  the  Defendant  Richard  Rochford  the 
younger,  contingently  on  his  attaining  twenty-one;  but 
the  Defendant  English,  on  the  other  hand,  insists  that  he 
is  entitled  to  the  income  of  the  19002.  Consols  during  the 
remainder  of  the  life  of  Richard  Rochford  the  insolvent 


Feb,  im. 
JudffmenL 


In  determining  this  question,  the  first  point  for  con- 
sideration appears  to  me  to  be,  whether  there  are  any 
fixed  rules  by  which  the  Court  can  be  guided  in  its  deter- 
mination; and  upon  examining  the  cases  upon  the  subject, 
I  think  it  will  be  found  that  there  are  two  such  rules: 


(a)  1  &  2  Vict  c.  110,88.35,36. 
(6)  3Ve8.324. 


(c)  IJ.  &  W.  154. 

(d)  1  Sim.,  N.  a,  37. 
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Property  can- 
not be  giren 
for  life  any 
more  than  ab- 
solutely with' 
out  the  power 
of  alienation 
being  incident 
to  the  gift;  and 
although  a  life 
Interest  be  ex- 
pressed to  be 
^iven,  it  may 
be  well  deter- 
mined by  an 
npt  limitation 
over. 
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First,  that  property  cannot  be  given  for  life  any  more  than 
absolutely,  without  the  power  of  alienation  being  incident 
to  the  gift;  and  that  any  mere  attempt  to  restrict  the 
power  of  alienation,  whether  applied  to  an  absolute  inter- 
est or  to  a  life  estate,  is  void,  as  being  inconsistent  with 
the  interest  given;  and  secondly,  that  although  a  life  in- 
terest may  be  expressed  to  be  given,  it  may  be  well  deter- 
mined by  an  apt  limitation  over. 

That  property  cannot  be  given  for  life  any  more  than 
absolutely,  without  the  power  of  alienation  being  incident 
to  the  gift,  appears  to  me  to  be  well  settled  by  the  cases 
of  Brandon  v.  Robinson  (a)  and  Graves  v.  Dolphin  (6).  In 
both  those  cases  there  were  gifts  for  life,  with  provisions 
which  were  directed  against  alienation,  but  in  neither  of 
them  was  there  any  proviso  for  determining  the  life  inter- 
est, or  any  gift  over  in  the  event  of  alienation ;  and  the 
Court  in  each  of  those  cases  held  that  the  life  interest  con- 
tinued; and  these  cases  are  not,  so  far  as  I  am  aware,  con- 
travened by  any  other  authority. 

That,  in  cases  where  a  life  interest  is  expressed  to  be 
given,  it  may  be  well  determined  by  an  apt  limitation 
over,  is,  I  think,  equally  well  settled  by  many  authorities: 
Wilkinson  v.  Wilkinson  (c),  Cooper  v.  Wyatt  (d),  Yamold 
v.  MoorJiouse  (e),  Kearsley  v.  Woodcock  (/),  Martin  v.  Mar- 
ffham  (g)i  Brandon  v.  Aston  (A),  and  Churchill  v.  Marks  {%). 

It  was  insisted,  however,  at  the  bar,  that  a  further  rule 
was  to  be  deduced  from  the  cases,  namely,  that  a  limita- 
tion over  was  in  all  cases  essential  to  the  determination  of 
the  life  interest;  and  the  cs^e  o{  Dickson's  Trust  (k)  was 


(a)  18  Ves.  429. 

(b)  1  Sim.  66. 

(c)  3  Swanst.  615. 

(d)  6  Maclcl.  482. 

(c)  1  Rubs.  &  My.  364. 


(/)  3  Hare,  186. 

(g)  14  Sim.  230. 

(/0  2Y.  &C.C.C.  24. 

(i)  1  CoU.  441. 

(k)  1  Sim.,  N.  S.,  37. 
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relied  on  for  that  purpose.    For  the  reasons  which  I  shall  i852. 

presently  give,  I  do  not  think  it  necessary  now  to  decide  ^^^^^^ 

that  point;  but  it  may  be  well  to  observe  upon  it,  that  I  «• 

do  not  understand  the  case  of  Dickson's  Trust  to  have  de-  

cided  that  the  life  interest  would  not  be  well  determined  _  ^offment. 

Thereunonile 

by  a  proviso  for  cesser,  though  not  accompanied  by  a  linut-  that  a  life  in- 
ation  over;  and  that  I  do  not  think  that  any  such  rule  is  beweiTdetel^ 
to  be  collected  from  the  casea    The  true  rule  I  take  to  be  ^}^JU^ 

proviso  tor  oet- 

this:    The  Court  is  to  collect  the  intention  of  the  testator,  wr,  although 

it  be  not  ac- 

whether  his  intention  was  that  the  life  interest  should  not  companied  by 
continue ;  and  it  is  to  collect  that  intention  from  the  whole  overf  wiSl^  ** 
will,  looking  to  the  primary  disposition,  for  the  purpose  of 
seeing  to  what  extent  the  interest  is  given,  and  to  the  ul- 
terior disposition,  for  the  purpose  of  seeing  to  what  extent 
and  in  what  events  the  primary  disposition  is  defeated. 
If,  on  the  one  hand,  the  Court,  upon  this  examination, 
finds  that  there  is  a  limitation  over,  and  that  it  meets  the 
event  which  has  occurred,  it  is  plain  that  the  testator  did 
not  intend  the  life  interest  to  continue  in  that  event,  and 
it  ceases  accordingly,  as  in  the  cases  to  which  I  have  re- 
ferred; but  if,  on  the  other  hand,  the  Court,  upon  the  ex- 
amination, finds  that  the  limitation  over  does  not  meet 
the  event  which  has  occurred,  there  is  no  evidence  of  the 
testator's  intention  that  the  life  interest  should  not  con- 
tinue in  that  event,  and  it  therefore  continues,  as  in  Lear 
V.  Leggett  (a)  and  Pym  v.  Lockyer  (6).  This  view  of  the 
cases  appears  to  me  to  remove  all  difficulty  upon  them, 
and  it  falls  in  with  the  case  of  Donimett  v.  Bedford  (o),  in 
which  the  life  interest  was  held  to  cease  upon  the  proviso 
for  cesser  without  any  gift  over.  I  think,  indeed  it  would  No  greater  6f- 
be  difficult  to  hold  that  any  greater  efiect  can  be  due  to  g^en^to  a  li- 
the limitation  over  than  to  the  express  declaration  of  the  "J***^**®**  ®^®' 

^  than  to  an  ex- 

testator  that  the  life  interest  should  cease.  presa  declara- 

tion that  the 
life  interest 

Some  observations  which  fell  from  Lord  Eldon  upon  this  •hail  cease, 
(a)  1  Rusa.  &  My.  690.  (6)  12  Sim.  394.         (c)  6  T.  R.  684. 
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1852.        question  in  the  leading  case  of  Brandon  v.  Robinson  (a), 

HcxiiroRD     ^PP^^''  ^  ^®  to  have  been  to  some  extent  inisapprehend- 

«•  ed,  and  I  will  venture  therefore  to  make  some  few  obser- 

II  AC  KM  A  N« 

vations  upon  that  case.     Lord  Eldon,  in  that  judgment, 

^^ ,  '     first  observes,  that  a  disposition  to  a  man  until  he  shall 

Import  and 

effect  of  Lord  bccome  bankrupt,  and  after  his  bankruptcy  over,  is  quite 

mcjam^^n-  different  from  an  attempt  to  give  to  him  for  his  life,  with 

d^r.  Bobim'  a  proviso  that  he  shall  not  sell  or  alien  (i);  and  the  dis- 

Distinction  be-  tinctiou  between  the  two  cases  is  obviou&    In  the  former 

ritfoTto  am!^  case  the  disposition  could  not  possibly  endure  beyond  the 

until  he  shall  bankruptcy.     In  the  latter,  it  would,  if  the  law  did  not 

become  bank-         n  i  .  ./.    ,  .  11. 

nipt  and  after  allow  the  proviso.  Or  if  the  proviso  was  not  couched  m 
over,  and™^gS  ^^^ms  Calculated,  in  the  events  which  happened,  to  defeat 
to  amwi  for      the  life  interest;  but  I  do  not  understand  Lord  £ldon  to 

lite  with  a  pro-  ' 

yi«o  reatrain-  say,  that  the  law  docs  uot  allow  the  proviso.  On  the  con- 
trary, he  expressly  says,  that  if  the  proviso  be  so  expressed 
as  to  amount  to  a  limitation  reducing  the  interest  short  of 
a  life  estate,  neither  the  man  nor  his  assigns  can  have  it 
beyond  the  period  limited;  and  we  have  here,  therefore, 
his  distinct  opinion  that  upon  a  proviso  so  expressed  the 
life  interest  would  cease.  He  then  passes  to  the  case  of 
Foley  V.  Bumeli  (c),  and  to  the  old  form  of  trusts  for  the 
separate  use  of  married  women,  for  the  purpose  of  shewing 
that  the  power  of  disposition  accompanied  the  interest  un- 
less an  available  restriction  was  imposed ;  and  he  then  pro- 
ceeds  to  the  particular  case  which  he  had  under  his  con- 
sideration, and,  having  first  shewn  that  the  life  interest 
was  the  property  of  the  bankrupt,  goes  on  to  inquire 
whether  there  was  enough  in  the  will  to  shew  that  it  could 
not  be  assigned  under  the  Commission  of  Bankruptcy;  on 
which  he  observes,  that,  "  to  prevent  that,  it  must  be  given 
to  some  one  else,"  meaning,  as  I  understand  the  judgment, 
not  that  In  all  cases  there  must  be  a  gift  over  to  prevent 
the  assignees  from  taking;  but  that,  under  the  provisoes  of 

(a)  18  Ves.  429.  (6)   Id.  432,  433.         (r)  1  Bro.  C.  G.  274. 
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that  particular  will  the  assignees  must  take  in  the  absence 
of  such  a  gift  over;  as  was  clearly  the  case,  according  to 
the  tenor  of  the  previous  part  of  his  judgment,  there  being 
no  proviso  determining  the  life  interest;  and  that  this  was 
Lord  Eldon's  meaning  is,  I  think,  apparent,  both  from 
what  precedes  and  what  follows  upon  the  passage  in  ques- 
tion ;  for  in  what  precedes  he  refers  to  the  provisions  of  the 
whole  will,  and  in  what  follows  he  adverts  to  the  question 
whether  the  restrictions  contained  in  the  will  could  be  con- 
strued into  a  limitation  giving  the  interest  to  the  resi- 
duary legatee.  Lord  Eldon's  judgment  in  Brandon  v. 
Robinson  does  not,  therefore,  appear  to  me  to  go  to  the  ex- 
tent of  deciding  that  in  all  cases  there  must  be  a  gift  over 
in  order  to  determine  the  life  interest. 


1862. 


Judgment. 


In  the  present  case,  however,  I  do  not,  as  I  have  already 
observed,  think  it  necessary  to  determine  that  question. 
I  am  of  opinion  that  the  testator  in  this  case  has  not 
merely  provided  for  the  cesser  of  the  life  interest,  but  has 
made  a  valid  gift  over;  and  I  think  so  for  this  reason: 
According  to  the  general  rule,  some  effect  must.,  if  possible, 
be  given  to  all  the  words  of  a  will;  and  I  see  no  effect 
which  can  be  given  to  the  words  which  follow  on  the 
cesser  of  the  life  interest,  unless  they  be  construed  to  ope- 
rate the  limitation  over,  for  the  cesser  or  determination  of 
the  life  estate  was  effected  by  the  previous  provisions. 


Some  observation  was  made  in  the  course  of  the  argu- 
ment upon  the  terms  in  which  this  limitation  over  is  ex- 
pressed, "  as  if  the  same  had  not  been  mentioned  in  or 
made  part  of  this  my  will,  or  as  if  my  said  wife,  or  either 
of  my  said  sons  were  dead ;"  but  on  looking  at  the  previous 
provisions  of  the  will,  1  think  there  is  no  difficulty  in  un- 
derstanding what  the  testator  here  intended.  In  the  event 
of  any  of  the  sons  dying  without  leaving  children,  he  had 
given  over  their  fourths  to  the  other  sons  and  their  child- 


Judgment. 
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18/S2.  ren;  and  what  I  take  him  to  have  meant  by  this  clause  is, 
that  the  words  ''as  if  the  same  had  not  been  mentioned  in 
the  will"  should  apply  to  the  event  of  there  being  no  child- 
ren, and  the  words  "as  if  they  were  dead"  to  the  event  of 
there  being  children.  I  am  also  of  opinion  that  the  event 
has  occurred  on  which  this  limitation  over  was  to  take 
effect.  I  think  the  case  in  that  respect  is  completely 
governed  by  8hee  v.  Hale  (a),  Martin  v.  Margham  (i), 
Brandon  v.  Aston  (c),  and  Churchill  v.  Marks  (d) ;  and  is  not 
affected  by  Lear  v.  Leggett  (e)  and  Pym  v.  Lockyer  (/) ;  the 
alienation  in  the  two  latter  cases  being  compulsory,  and 
in  the  former  voluntary. 

Distinction  be-  A  Icamed  text  writer  has,  I  observe,  expressed  some 
sm-y  and^oUin-  doubt  upou  the  souudncss  of  this  distinction  between  com- 
uxry  alienation,  puigory  and  Voluntary  alienations ;  but  I  see  no  reason  for 
the  doubt.  It  cannot,  I  think,  be  said  that  a  man  has 
alienated  when  the  alienation  is  made  by  the  act  of  the 
law  and  not  by  his  own  act;  and  if  he  has  not  alienated, 
there  is  no  breach  of  the  condition,  and  the  life  estate  is 
not  determined.  The  conclusion,  therefore,  at  which  I 
have  arrived  in  this  case  is,  that  the  life  interest  of  the 
insolvent  is  determined ;  and  the  remaining  questions  then 
are,  whether  the  capital  ought  now  to  be  divided,  and  how 
the  income  of  it  from  the  date  of  the  insolvency  is  to  be 
dealt  with. 

I  think  that  the  capital  cannot  now  be  divided;  for  I 
think  that  the  determination  of  the  life  interest  does  not 
alter  the  class  who  are  to  take  the  capital,  and  that  any 
after-bom  child  of  the  insolvent  attaining  twenty-one  will 
be  entitled  to  share  in  it.     The  object  of  the  proviso  is  to 

(a)  13  Vea.  404.  {d)  1  CoU.  441. 

(6)  14  Sim.  230.  (e)  1  Riiss.  &  My.  690. 

(c)  2  Y.  &  O.  C.  C.  24.  (/)  12  Sim.  394. 
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determine  the  life  interest  as  to  the  beneficial  enjoyment  1352. 
of  the  insolyent;  and  to  hold  it  to  be  determined  so  as  to 
alter  the  rights  of  his  children  would  be  to  carry  it  beyond 
its  object.  The  result,  I  think,  is,  that  the  Plaintiff  Mrs. 
Eoch/ord  has  a  vested  interest  in  a  moiety  of  the  1900Z.  •^«*««''- 
Consols,  and  the  Defendant  Richard  Rochford  has  a  con- 
tingent interest  in  the  other  moiety;  but  that  both  these 
interests  would  open,  so  as  to  let  in  any  after-bom  children 
of  the  insolvent:  and  this  being  the  result,  I  think  that 
Mra  Rochford  is  entitled  to  receive  the  interest  of  her 
moiety.  The  case,  in  this  respect,  seems  to  me  to  stand 
upon  the  same  footing  as  the  case  of  a  vested  interest 
liable  to  be  divested,  and  in  that  case  the  party  entitled 
to  the  vested  interest  is,  as  I  apprehend,  entitled  to  the 
income.  The  income  of  the  other  moiety  must,  I  think, 
be  accumulated. 


ADAMS  V.  JONES.  Feb,  2ist. 

X  HE  question  was,  whether,  under  this  bequest,  "  I  give  A  bequcit  wOi 
to  Clare  Hannah  Adams,  the  wife  of  Thomas  Adams,  of  void  for  uncer- 
Walworth  aforesaid,  writing-clerk,  the  sum  of  nineteen  gui-  ^^1^^^*** 
neas,"  the  wife  of  Thomas  Adams,  whose  name  was  Han-  be  not  abso- 

lutely  certain, 

nah,  or  his  daughter,  whose  name  was  Clare  Hannah,  (and  if  the  Court 
who,  at  the  date  of  the  will,  was  an  infant  two  years  ^J^we  de- 
old),  was  intended,  or  whether  the  gift  was  void  for  uncer-  ^^^"^^^^ 

tainty.  Where  a  le- 

—  gacy  waj  giren 

to  a  legatee  by 

Mr.  0.  Barber,  for  the  husband  and  wife,  who  were  the  descn^Sonof 
Plaintiffs  in  the  claim,  argued  that  the  wife  was  entitled.  ^^ %'a^» 

H,  being  in 
&ct  the  wife  of  J.,  and  C.  H.  his  daughter,  an  infent  offender  years,  the  Court  would  not  presume 
that  there  was  any  mistake  in  the  preparation  of  the  will;  and  it  being  more  probable  that  die  testa- 
trix had  mistaken  the  name,  than  the  description,  of  the  legatee,  the  Court  kdd  that  the  legatee  in- 
tended was  reasonably  certain,  and  decreed  the  legacy  to  be  paid  according  to  the  description  and 
not  according  to  the  name. 
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Argument 
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The  description  removed  all  doubt,  and  the  use  of  the 
name  "  Clare"  was  immaterial.  The  age  of  the  infant  ex- 
cluded the  supposition  of  any  mistake  of  one  of  the  parties 


—         for  the  other. 


Mr.  Begbie,  for  the  executor  and  residuary  legatee,  made 
several  suggestions,  to  shew  that  the  daughter  had  the  bet- 
ter title.  It  was  not  probable  that  a  Christian  name  would 
be  added,  although  one  of  several  Christian  names  might 
often  be  omitted:  it  was  more  likely  that  the  words, 
"  daughter  of  Hannah/'  were  omitted  between  the  names 
"  Hannah"  and  "  Adams";  and  it  was  more  likely  that  the 
gift  would  be  made  to  a  relation  by  blood,  than  to  one  who 
was  not  such  a  relation.  The  better  view  however  was, 
that  it  was  uncertain  and  void :  Thomas  v.  Thomas  (a).  One 
person  exactly  answered  one  part  of  the  designation,  and 
another  exactly  answered  another  part;  and  it  was  there- 
fore unlike  any  of  the  class  of  cases  in  which  neither  branch 
of  the  designation  was  perfectly  satisfied. 


Vice-Chancbllor  : — 

Judgment  A  disposition  cannot  be  avoided  for  uncertainty,  if  the 
Court  can  arrive  at  a  reasonable  degree  of  certainty.  In 
this  case,  I  think  the  party  intended  to  be  benefited  is 
reasonably  certain.  The  testatrix  could  not  have  been  mis- 
taken in  the  description  of  "  wife."  She  could  not  have 
applied  that  description  to  an  infant  two  years  old;  and, 
therefore,  if  there  be  in  fact  any  mistake,  it  could  only 
have  occurred  in  drawing  up  the  will,  either  in  taking  the 
instructions^  or  in  putting  them  into  form,  by  inserting  in 
the  will  the  description  "wife"  instead  of  "daughter." 
The  question  is,  whether  the  Court  is  to  presume  that  such 


(a)  6  T.  R  671. 
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a  mistake  has  occurred  from  the  name  not  corresponding 
with  that  of  the  wife,  but  corresponding  with  that  of  the 
daughter.  I  think  the  Court  is  not  justified  in  presuming 
that  the  testatrix  did  not  intend  to  bequeath  the  legacy  to 
the  wife.  The  Court  must  presume  the  instrument  to  have 
been  correctly  written.  The  mistake  must  be  referred  to 
what  the  testatrix  might  have  been  mistaken  in,  the  name 
of  the  wife,  and  not  to  what  she  could  not  be  mistaken  in,  the 
character  of  the  legatee  whom  she  intended  should  take  the 
legacy.  The  gift  differs  from  the  case  of  a  gift  to  A.  second 
son  of  B.,  when  in  truth  C.  is  second  son  of  B,  There  the 
testator  may  have  intended  to  give  to  A.  supposing  him  to 
be  the  second  son,  and  have  added  *  second  son'  by  way  of 
description ;  but  here  the  testatrix  never  could  intend  to 
give  to  the  daughter  supposing  her  to  be  the  wife.  The 
probability  is,  that  the  testatrix  knew  "  the  wife  of  Tho- 
mas Adams,''  and  made  a  mistake  in  the  name. 


1852. 


JtidgmenU 


The  cases  oiBlundeU  v.  Oladstone  (a),  NewboU  y,Pryce  (6), 
and  Doe  v.  HiUhwaite  (c),  were  also  mentioned. 


(a)  1 1  Sim.  467;  S.  C,  1  Ph.  279.  (b)  14  Sim.  354. 

(c)  3B,&Ald.632. 
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March  6th. 

Decree  for  fore- 
closure upon  an 
original  claim 
on  further  di- 
rections, and 
on  the  hearing 
of  a  supple- 
mental claim, 
where  the  ex- 
istence of  an 
incumbrance 
subsequent  to 
that  of  the 
Plaintiff  was 
found  by  the 
Master,  and 
the  subsequent 
incumbrancer 
was  brought  be- 
fore  the  Court 
by  the  supple- 
mental claim. 


ROBINSON  t;.  TURNER. 

VJn  the  claim  for  foreclosure  coming  on  to  be  heard  (see 
p.  129),  a  reference  was  directed,  to  inquire  whether  there 
was  any  other  incumbrance  on  the  mortgaged  premises. 
The  Master  found  that  there  was  another  incumbrance 
created  subsequent  to  that  of  the  Plaintiff.  The  Plaintiff 
then  filed  his  supplemental  claim,  and  brought  the  subse- 
quent incumbrancer  before  the  Court;  and  the  usual  de- 
cree of  foreclosure  against  the  mortgagor  and  the  subse- 
quent incumbrancer  was  made  upon  the  original  claim,  on 
further  directions  and  on  the  supplemental  claim. 


Mr.  Faber  for  the  Plaintiff. 


Mr.  Bird  for  the  Defendants. 


A 
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1852. 

THE  WARDEN  AND  ASSISTANTS  OF  THE  IIAR-     Feb.  m  cfc 
BOUR    OF    DOVER   v.   THE   SOUTH   EASTERN        ^^• 
RAILWAY  COMPANY. 

MOTION  for  an  injunction  to  restrain  the  Defendants,  A  proyision  in 

the  South  Eastern  Railway  Company,  their  servants  and  ?ng  ^ndhi^y, 

agents,  from  using  or  allowing  a  certain  building  erected  to^tr'nrehw^d 

by  the  Company,  or  any  part  of  puch  building,  to  be  used  ^y  tbe  Railway 

for  any  other  than  the  purposes  of  the  railway;  and  in  par-  should  be  ap- 

ticular  from  using  or  allowing  the  same  to  be  used  as  a  S!d*S!^sobiy 

place  for  the  examination  of  passengers'  or  travellers'  lug-  ^7  ?®  purposes 

^  i  of  the  railway 

gage,  or  in  any  manner  as  or  for  the  purposes  of  a  Custom-  and  the  build- 
house;  and  also  in  particular  from  using  or  allowing  the  thSewSTcex- 
said  building  or  any  part  thereof  to  be  used  cus  lodging  or  ^^mi^ht^iSrc- 
sleeping-rooms  for  travellers  or  passengers,  or  for  any  pur-  <J^"^  ^y  ^^ 

Board  of  Ord- 

pose  forming  part  of  or  connected  with  the  business  of  an  nance,  or  for 
innkeeper  or  hotel-keeper;  and  that  the  Company  might  ^)i^bef  to* 
in  like  manner  be  restrained  from  permitting  the  said  IJ^^  Aodd^' ot 
building  to  remain  or  continue  in  its  present  form,  or  in  be  u^ed  or  em- 
any  form  unapproved  of  as  to  the  external  elevation  of  ing  thereon  any 
such  building  by  the  Plaintiffs'  surveyor,  and  from  using  fcyTtheJ' 
or  permitting  to  be  used  the  said  building  or  any  part  P^^n^aes  (the 
thereof  for  any  purposes  whatever,  until  the  same  shall  way  purpoees 
have  been,  as  to  the  external  elevation,  so  approved.  by  whic^h  ^y 

nuiflance  might 
be  created,  or 
the  other  property  of  the  vendors  in  any  way  damaged: — Held,  to  refer  to  the  um  of  the  land,  or 
the  mode  in  which  it  was  to  be  laid  out  or  applied,  and  not  to  refer  speciiically  to  the  use  of  the  build- 
ings which  might  be  erected  upon  the  land. 

That  **  buildinga  connected  therewith,**  did  not  mean  buildings  only  connected  locally  with  the 
railway,  but  meant  buildings  especially  applicable  to  the  uses  of  that  particular  railway;  and  that  the 
construction  of  the  clause  was  not  to  be  governed  by  consideiataonfi  of  what  would  or  would  not  be  con- 
nected with  other  and  different  railways. 

That  the  building  erected  by  the  Company  being  used  as  a  Custom-house  for  the  examination  of 
the  luggage  of  passengers  huding  from  the  continent,  many  of  whom  travelled  by  the  railway,  such 
user  was  for  a  purpose  connected  with  the  railway;  and  that  the  use  being,  to  some  extent,  for  such 
purpose,  it  did  not  cease  to  be  so  within  the  meaning  of  the  provision,  merely  because  all  the  pur- 
poses for  which  the  building  was  used  were  not  purposes  connected  with  the  railway. 

Where  there  is  a  parliamentary  power  to  sell  in  fee,  but  with  a  restriction  of  the  rights  of  owner- 
ship in  the  purchaser,  and  a  conve3rance  to  an  owner  in  fee  is  made  under  such  power,  sound 
construction  requires  that  Ihe  restriction  imposed  npon  the  porchaier,  who  becomes  the  owner  in  fee, 
shall  not  be  extended  beyond  its  necessary  limits. 
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1852.  The  bill  and  application  was  founded  upon  the  provi- 

Th«"ward«n  ®^^^^  of  the  Act  of  Parliament  enabling  "The  South  East- 
Ac.  op  Dover  em  Railway  Company  to  extend  the  line  of  their  railway 
r.  into  the  town  of  Dover"  (a),  and  which  provisions  the  bill 

^Eastrrn"  stated  were  the  result  of  an  agreement  between  the  Plain- 
RaiiwatCo.  tiflfe  and  the  Company.  The  bill  stated  that  Mr.  Hard- 
wick,  the  Plaintiffs'  surveyor,  in  November,  1843,  approved 
a  plan  submitted  to  him  by  the  Company  for  the  erection 
of  buildings  on  the  plots  referred  to,  and  some  buildings 
were  erected  thereupon,  and  a  portion  of  the  land  was  left 


(a)  Statute  6  &  7  Vict.  c.  H. 
(Local  and  Personal).  ThedaiueB 
referred  to  were  as  follows: — 
Sect.  8. — ^*  That  no  erection  or 
building  shall  be  made  without 
the  consent  of  the  said  Warden 
and  Assistants  under  their  com- 
mon seal,  or  of  their  surveyor 
imder  his  hand,  upon  such  parts 
of  the  land  or  ground  delineated 
in  the  plan  so  deposited  with  the 
Clerk  of  the  Peace  for  the  borough 
of  Dover  as  aforesaid,  as  lie  eastr- 
ward  of  the  line  drawn  on  the 
said  plan,  and  marked  with  the 
letters  D.  and  £.,  which  should 
exceed  in  height  26  feet  from  the 
level  of  Beach-street  to  the  ridge 
of  the  roof  of  any  such  erection 
or  building,  or  to  the  top  of  any 
parapet,  if  a  flat  roof  should  be 
made  thereon,  except  on  the  plot 
of  ground  extending  IfiOfeetwest- 
ward  from  the  eastern  boundary 
of  the  proposed  terminus  of  the 
said  railway,  and  having  a  width 
of  60  feet  from  north  to  south 
measuring  from  the  north  side 
of  the  same  plot,  and  which  same 
plot  is  marked  in  the  said  supple- 
mental plan  by  the  letters  A.  B. 
C.  D.,  and  upon  which  said  plot 


no  erection  or  building  shall  be 
made  higher  than  40  feet  from 
the  level  of  Beach -street  afore- 
said to  the  ridge  of  the  roof  of 
any  such  erection  or  building,  or 
to  the  top  of  any  parapet,  if  a  flat 
roof  should  be  made  thereon.** 

Sect.  15.— « That  the  whole  of 
the  land  or  ground  to  be  sold  by 
the  said  Warden  and  Assistants 
to  the  said  Company,  shall  be  ap- 
propriated to  and  used  solely  for 
the  purposes  of  the  said  railway, 
and  the  buildings  connected  there- 
with, except  such  part  or  portion 
thereof  as  may  be  required  by 
her  Majesty's  Board  of  Ordnance, 
or  may  be  necessary  to  be  left 
open  for  the  increased  width  of 
streets,  in  order  to  form  the  ne- 
cessary approaches  to  the  station 
of  the  said  railway :  Provided  al- 
ways that  the  said  ground  shall 
not  be  used  or  employed  for  build- 
ing or  erecting  thereon  any  coke 
ovens,  or  for  any  other  purposes 
(the  necessary  railway  purposes 
only  excepted,)  by  which  any 
nuisance  may  be  created,  or  the 
otherpropertyof  the  said  Warden 
and  Assistants  in  any  way  da- 
maged." 
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uncoyered;  that,  in  1851,  the  Defendants  began  to  build        1852. 
on  such  uncovered  land  without  submitting  any  new  plan  xhT  Warde 
to  the  Plaintiff's  surveyor;  and  the  building  which  they   &c.ofDov«r 
then  erected  wholly  differed  from  the  plan  of  which  he  had  ^^ 

approved.  TB^Socr™ 

Railway  Go. 
The  bill  and  affidavits  alleged,  that  the  erection  of  the  su^i^ 
building  complained  of  was  commenced  in  April,  1851 ; 
and  that  the  same  was  completed,  and  the  basement  or 
ground  floor  thereof  was  ready  for  use,  in  September,  1851 ; 
and  that  the  said  basement  or  ground  floor,  instead  of  be- 
ing applied  for  the  purposes  of  waiting  rooms,  booking 
offices,  and  other  railway  conveniences,  in  accordance  with 
the  plan  approved  of  by  the  said  Mr.  Hardwiok,  had,  ever 
since  the  29th  of  September,  1851,  been  used  by  the  offi- 
cers of  her  Majesty's  Customs  as  a  custom-house  or  place 
for  the  examination  of  the  luggage  of  passengers  arriving 
at  Dover  from  the  Continent  of  Europe  or  any  foreign 
port;  and  in  such  place  the  said  officers  collected  the  du- 
ties payable  to  them,  granted  certificates  to  aliens,  and 
performed  the  duties  ordinarily  discharged  at  her  Majesty's 
offices  for  the  receipt  of  the  custom& 

That  the  two  other  or  upper  floors  of  the  same  building 
had  been  laidoutas  and  adapted  to  contain  upwards  of  forty 
sleeping  apartments ;  and  which,  although  not  yet  used 
or  appropriated  as  sleeping  apartments,  were  intended  to 
be,  and  were  capable  of  being,  used  as  sleeping  apartments, 
and  were  intended  to  be  used  in  connection  with  a  large 
hotel  lately  erected  by  the  Company,  in  immediate  prox- 
imity to  the  railway  station  at  Dover,  upon  lahd  lately 
agreed  to  be  demised  by  the  Plaintiffs  to  Mr.  Maogregor, 
the  chairman  of  the  Company. 

The  bill  alleged,  and  the  affidavits  stated^  the  belief  of 
the  deponents  that  the  user  by  the  Company  of  the  said 
building  for  such  purposes  caused  great  damage  and  in- 

TOL.  IX.  K  X  H.  w. 
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1862.        jury  to  the  property  of  the  Plaintiffs  in  the  town  of  Dover ; 
Thii  Wardbn  ^^^  ^^^^  many  of  the  lessees  of  the  Plaintiffs  in  the  town 
Ac.  OP  DovBR    of  Dover  were  large  inn  or  hotel  keepers ;  and  that  the  ob- 
V.  ject  of  the  Plaintiffs,  in  procuring  the  said  stipulations 

"^Eaotbrn"  respecting  the  use  of  the  buildings  to  be  erected  by  the 
Railway  Co.  Company  to  be  entered  into  by  or  on  the  part  of  the 
Suuemenu  Company,  and  to  be  inserted  in  the  Act  of  Parliament,  was 
to  prevent  the  lessees  and  property  of  the  Plaintiffs  being 
injured,  or  such  property  decreased  in  value,  through  or 
by  reason  or  means  of  the  erection  or  user  by  the  Com- 
pany of  any  building  not  required  for  railway  purposes. 

The  bill  charged  that  the  said  user  of  the  building  was 
not  a  railway  purpose  within  the  meaning  of  the  Act;  and 
that,  although  the  principal  or  main  object  of  the  Com- 
pany in  permitting  the  building  to  be  used  for  the  pur- 
pose of  a  Custom-house,  and  for  the  said  other  purposes, 
might  be  to  increase  the  traffic  by  their  railway;  yet  that 
a  very  important  object  with  the  Company  in  so  doing 
was,  to  secure  the  advantages  which  would  result  to  the 
hotel  so  erected  by  them  by  reason  of  the  foreign  and 
continental  passengers  being  by  the  means  aforesaid 
drawn  to  the  immediate  neighbourhood  of  their  hotel,  and 
thereby  induced  to  remain,  lodge,  or  partake  of  refresh- 
ments there. 


Mr.  RoU  and  Mr.  Renshaw  for  the  Plaintiffs,  in  support 
of  the  motion. 

Mr.  RoundeU  Palmer  and  Mr.  Simpson  contrk. 

The  following  cases  were  cited  in  the  argument  of  that 
part  of  the  motion  which  sought  a  mandatory  injunction 
— to  restrain  the  Company  from  keeping  the  building 
which  had  been  erected,  in  the  form  and  at  the  height  to 
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which  it  had  been  raised :  Blakemore  v.  The  Olamorgar^        1868. 

shire  Canal  Navigation  (a),  The  Londofi  and  Brighton  thk  Wardbw 

Railway  Company  v.  Cooper  (b),  Lane  v.  Il^ev)digate(c),   &c.o'Dovbr 

Greatrex  v.  Oreairex  (d),  and  Lord  Petre  v.  Eastern  Counties  ». 

Railway  Company  (e).  eTote^" 

Railway  Co. 

Argument 


Vice  Chancellor: — 

After  the  consideration  which  I  have  had  an  oppor-  Judgment 
tunity  of  giving  to  this  case,  I  do  not  think  that  any  fur- 
ther time  I  might  take  would  enable  me  to  arrive  at  a 
conclusion  more  satisfactory  to  me  than  that  which  I  am 
now  prepared  to  state,  and  therefore  I  do  not  think  it  right 
to  delay  my  judgment. 

With  reference  to  the  question  which  has  been  raised  Although  the 

upon  the  subject  of  elevation,  I  wish  to  add  to  what  I  said  ^r  tomtim' 

yesterday,  that  I  by  no  means  intend  to  lay  down,  that,  if  S?^*a^d 

a  building  should  be  erected  contrary  to  an  Act  of  Par-  «»g  which  hu 

iiament,  or  contrary  to  a  contract  between  the  parties,  it  a  form  that  Uia 

would  not  be  within  the  power  of  this  Court  to  restrain  I^^of  a  wn- 

the  use  of  that  building.     I  think  that  Lord  Petre' s  case (e)  ^^  SiJ"^!!^ 

«n        T  "^  '    Act  of  Parba- 

would  go  to  that  extent     What  I  meant  to  say  yester-  ment,  yet  a 

day,  and  which  I  repeat  to-day,  is  this — ^that,  on  a  question  the  height  of  a 

of  whether  a  building  of  the  height  of  forty  feet,  or  of  the  ^"^^1^^ 

height  of  forty-six  feet,  is  to  be  allowed  to  be  used,  there  ^^^  kwfbiiy 

have  been  rai^ 

being  no  doubt  that  the  building  might  be  erected  of  the  ed,  where  no 
height  of  forty  feet,  though  it  could  not  be  erected  of  the  jS^^^^La^m 
height  of  forty-six  feet,  that  is  not  a  case  in  which  the  UJj\rwd 
Court  would  interfere  by  injunction,  unless  some  irrepa-  not  be  a  case  in 
rable  injury  were  shewn  to  be  likely  to  arise  in  the  mean  would  interfere 
time.  I  consider,  therefore,  that  part  of  the  motion  as  ^^^^^^"^ 
having  been  in  substance  disposed  of  yesterday.  TS^^ndi^ 

after  it  had 
(a)  1  My.  &  K.  164.  (d)  1  DeG.  &a692.  been  erected. 

(6)  2  Eailw.  Cas.  312.  .     («)  3  Railw.  Cas.  367. 

(c)  10  Yes.  192. 

K  K  2 
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1869.  The  question  now  remains  to  be  considered  on  the  snb- 

ThsWirdbn  J®^*  ^^  ^®  ^^^^  ^^  *^®  building  for  the  purpose  of  the  Cus- 

&C.OF  Dovm  tom-house,  and  in  connection  with  the  bed-rooms;  and  the 

o.  argument  has  been  properly  dealt  with  in  the  reply,  and 

Eaotbrn"  considered  as  confined  merely  to  the  16th  section  of  the 

Railway  Co.  Act    In  truth,  it  is  on  the  15th  section  of  the  Act  that  the 

Judgment,  question  wholly  depends. 

The  first  consideration  which  arises  is — ^what  is  the  pur- 
pose and  object  of  the  16th 'section?  I  think  the  primary 
object  of  that  clause  is  the  laying  out  of  the  land  pur- 
chased by  the  Railway  Company  from  the  Warden  and 
Assistants,  and  I  think  so  for  this  reason : — ^The  words  of 
the  clause  are  not,  that  the  whole  of  the  land  or  ground  to 
be  sold  by  the  Warden  and  Assistants  to  the  Company, 
and  the  buildings  thereon,  shall  be  appropriated  to  and 
used  solely  for  the  purposes  of  the  railway;  but  that  the 
land  or  ground  to  be  sold  shall  be  appropriated  to  and 
used  solely  for  the  purposes  of  the  railway  and  the  build- 
ings connected  therewith.  It  is,  therefore,  the  use  of  the 
land  and  ground  at  which  the  clause  properly  looks.  And 
on  the  second  branch  of  the  clause  I  think  the  same  view 
arises:  It  is,  ^^ except  such  part  or  portion  thereof  as  may 
be  required  by  the  Board  of  Ordnance,  or  may  be  necessary 
to  be  left  open  for  the  increased  width  of  streets,  in  order  to 
form  the  necesary  approaches  to  the  station ;"  still  looking, 
not  to  the  use  of  the  buildings  to  be  erected  on  the  land  or 
ground,  but  to  the  mode  in  which  the  land  or  ground  is  to 
be  laid  out  or  applied.  And  the  proviso  seems  to  bear  the 
same  construction:  provided  "that  the  said  ground  shall 
not  be  used  or  employed  for  building  or  erecting  thereon  any 
coke  ovens,  or  for  any  other  purposes  (the  necessary  rail- 
way purposes  only  excepted)  by  which  any  nuisance  may  be 
created,  or  the  other  property  of  the  said  Warden  and  As- 
sistants in  any  way  damaged."  Looking  at  this  clause  with 
that  view,  as  directed  to  the  use  to  be  made  of  the  land 
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or  ground,  not  specifically  to  the  use  of  the  buildings  on        1352. 
it,   I  think  that  this  question  really  depends  upon  the         w  J^ 

narrow  words  which  are  contained  in  the  clause,  "and  the  &c.  op  Dovbh 
buildings  connected  therewith.'^  f,. 

The  South 
Eastern 

The  contract  is,  that  the  whole  of  the  land  or  ground  Railway  Co. 
shall  be  appropriated  to  and  used  solely  for  the  purposes  judgmtnL 
of  the  railway  and  the  buildings  connected  therewith;  and 
the  first  question  to  be  considered  is, — ^What  is  the  prin- 
ciple to  be  applied  to  the  construction  of  this  clause?  This 
is  a  purchase,  in  effect  a  deed  of  conveyance,  a  parlia- 
mentary conveyance,  under  a  parliamentary  power  to  sell 
to  a  party  as  owner  in  fee ;  and  I  think,  therefore,  that 
every  sound  construction  requires  that  the  restriction 
which  is  imposed  upon  the  owner  in  fee  who  becomes  the 
purchaser  under  that  clause  shall  not  be  enlarged  or  ex- 
tended beyond  its  necessary  limits. 

Let  us  then  consider  what  is  the  meaning  of  the  words 
"  buildings  connected  therewith/' 

I  quite  agree  with  the  construction  that  "connected 
therewith"  means  connected  with  the  railway;  and  I  think 
there  are  three  meanings  that  may  be  attached  to  those 
words.  They  may  mean  locally  connected  with  the  railway, 
they  may  mean  connected  with  the  railway  in  the  sense  in 
which  other  buildings  are  connected  with  other  railways, 
or  they  may  mean  connected  with  the  railway  as  buildings 
applicable  to  that  particular  railway.  I  concur  in  Mr.  RoUa 
argument  upon  that  point — ^that  they  do  not  mean  locally 
connected  with  the  railway.  I  think  that  the  mere  fact  of 
the  buildings  being  locally  connected  with  the  railway 
could  not  be  meant  by  the  expression — "  buildings  con- 
nected therewith,"  as  used  in  this  Act.  Do  they  mean 
buildings  connected  with  this  railway  in  the  same  sense  as 
other  buildings  connected  with  other  railways?    I  do  not 
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Harbour 

o. 

Thb  South 

Eastern 
Railway  Co. 

Judgment, 


CASES  IN  CHANCERY. 

think  that  that  limited  construction  can  be  put  on  them,  for 
the  words  are  "solely  for  the  purposes  of  the  said  railway 
and  the  buildings  connected  tberewitL"  I  think  that  must 
be  read, — "  for  the  purposes  of  the  said  railway  and  the 
buildings  connected  with  such  particular  railway/'  The 
construction  of  this  clause,  therefore,  cannot  be  goyerned 
by  considerations  of  what  would  or  would  not  be  connect- 
ed with  other  and  different  railways. 


Taking  the  clause  then  as  applying  to  buildings  con- 
nected with  this  particular  railway,  it  follows  to  be  con- 
sidered, what  is  properly,  within  the  language  of  this  clause, 
a  building  connected  with  the  particular  railway;  and  I 
really  do  not  know  what  constructi(Hi  can  be  put  upon,  or 
what  meaning  can  be  attached  to,  the  words  "  buildings  con* 
nected  with  the  railway,"  unless  it  be  buildings  which  are 
used  in  some  portion  or  in  some  sense  for  the  purposes  of 
the  railway.  How,  then,  does  the  case  stand  with  reference 
to  these  buildings  being  or  not  being  used  for  the  purposes 
of  the  railway?  Why  the  fact,  so  far  as  relates  to  one  por- 
tion of  the  case,  as  to  the  custom-house,  is,  that  one  of  the 
rooms  in  this  building  is  exclusively  appropriated  for  the 
use  of  the  custom*house.  I  think  I  may  take  this  to  be  so. 
But  by  the  side  of  that  room  there  is  another  room,  in 
which  the  passengers  wait  whilst  their  luggage  is  being 
examined  by  the  custom-house  officers;  and  on  the  other 
side  there  is  another  room  into  which  the  luggage,  after  it 
has  been  examined,  is  passed  from  the  centre  room,  and 
then  the  luggage  is  separated  and  packed  up  again  by  the 
town  porters  (whose  business  seems  to  be,  according  to 
the  evidence,  to  manage  and  carry  the  luggage  in  Dover), 
and  then  it  is  handed  over  a  rail  or  partition  to  porters, 
who  carry  it  either  to  the  railway,  or  to  any  other  place 
where  it  may  be  required.  Now,  is  or  is  not  that  building 
so  used  connected  with  the  railway?  It  is  a  building 
which,  to  some  extent  at  least,  is  used  for  the  purposes  of 
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the  railway.     Can  I  then  say  that  a  building,  which  is  to         1852. 
a  certain  extent  used  for  the  purposes  of  the  railway,  is      ^  ^    " 
not  to  be  considered  as  a  building  connected  with  the  rail-    &c,op  Dovbr 
way,  because  other  purposes  are  added  to  the  use  of  it,  v, 

and  because  in  that  building  are  examined  not  merely  the     ^EAm™ 
luggage  of  passengers  who  pass  along  the  railway,  but  the    Railway  Co. 
luggage  of  other  persons  who  may  not  leaye  Dover  or  who     Judgment. 
may  go  to  hotels  in  the  town?    I  do  not  think  it  is  a  fair 
and  reasonable  construction  of  this  Act  of  Parliament  to 
hold,  that,  because  a  building  is  used  (and  I  think,  accord- 
ing to  the  evidence  in  this  case,  principally  used)  for  the 
purpose  of  examining  the  luggage  of  passengers  coming 
from  abroad  and  passing  along  the  railway,  (and  one  of 
the  affidavits  states  that  there  are  very  few  other  purposes 
for  which  it  it  used),  it  therefore  follows,  that  it  is  not  a 
building  used  for  purposes  connected  with  the  railway. 
I  think,  that  being  the  primary  purpose,  that  I  should  not 
be  justified  in  holding  that  the  use  of  this  building  is  such 
as  the  Act  of  Parliament  does  not  authorise. 

The  last  clause  in  the  Act  itself  seems  to  me  to  throw 
some  light  upon  the  construction  of  the  Act  on  this  point. 
The  first  branch  of  the  proviso  is  a  restrictive  clause,  and 
the  second  branch  contemplates,  that  the  restriction  im- 
posed by  the  first  would  not  be  sufficient,  and  therefore 
extends  that  restriction.  It  is  by  the  first  branch  of  the 
clause  that  they  are  enabled  to  appropriate  and  use  the 
building  for  the  purposes  of  the  railway,  but  still  they 
might  appropriate  and  use  it  for  purposes  that  are  a  nui- 
sance to  the  adjoining  property;  and  the  proviso  is,  that 
they  shall  not  use  it  even  for  those  purposes  if  they  pro- 
duce any  nuisance  to  the  adjoining  property.  I  think  that 
shews  it  was  in  the  contemplation  of  the  parties  and  the 
legislature,  that  the  property  might  be  used  for  other  pur- 
poses than  for  the  necessary  purposes  of  the  railway,  pro- 
vided no  nuisance  was  created  by  such  use;  otherwise,  I 
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do  not  understand  what  the  meaning  of  that  clause  is> ''  or 
for  any  other  purpose  (the  necessary  purposes  of  the  rail- 
way excepted)/'  by  which  the  nuisance  might  be  created. 
It  seems  to  contemplate  that  it  might  be  used  for  other 
purposes  than  the  necessary  purposes  of  the  railway,  and 
that  those  other  purposes  might  be  a  nubance,  and  there- 
fore it  provides  that  it  shall  not  be  used  for  a  nuisance. 


Upon  the  whole  construction  therefore  of  this  clause,  I 
am  of  opinion  that  I  cannot  grant  this  injunction  with  re- 
ference to  the  Custom-house. 


Then,  as  to  the  bed-rooms,  I  think  the  same  argument 
that  applies  to  the  one,  applies  also  to  the  other.  I  am 
not  prepared  to  say  that  there  may  not  hereafter  be  such  a 
use  of  these  bed-rooms  as  would  induce  this  Court  to  in- 
terfere; but  as  the  case  at  present  stands,  I  think  there  is 
no  evidence  before  me  that  there  is  any  intention  to  use 
them  for  any  such  purposes  as  would  warrant  me  in  hold- 
ing that  the  building  is  not  bon&  fide  intended  to  be  used 
and  to  be  considered  as  a  building  connected  with  the  rail- 
way. 

Upon  the  whole  I  must  refuse  this  motion,  but  I  shall 
certainly  refuse  it  without  costs. 
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1851. 
June  4ih,  6th. 

BEADEN  V.  KING.  7th,  9th,  loth, 

1  HE  Plaintiff,  the  prebendary  of  the  prebend  of  Wivelis-  JS'ilfw, 
combe,  in  the  Cathedral  Church  of  Wells,  filed  his  bill  in    7th,d:l0th;' 
May,  1848,  against  the  Rev.  Walker  King,  Thomas  Pares,     ja^^tk, 
and  Edward  Dawson,  and  the  Rev.  G.  E,  R.  Keene,  for  the  Th«  ifgisUtuw 

intdndedfby  tii6 

purpose  of  setting  aside  a  purchase  of  part  of  the  prebendal  Acts  for  the  n- 

estate,  made  in  the  year  1808,  under  the  Land-tax  Redemp-  i^^^  ^    * 

tion  Acts,  by  or  in  the  name  of  John  King,  as  trustee  for  *'*^®[^  ^ 

the  late  Dr.  Kirig,  who  afterwards  became  Bishop  of  Ro-  that  pupow  to 

be  nuido  by 
Chester.  ecdenaitical 

penoni,  with 
the  ooment 

Dr.  King  was,  from  1794  until  his  death  in  1827,  the  thereby  re- 

quired,  u  eonld 

prebendary  of  the  prebend.  have  been 

made  for  any 
purpose,  wim 

The  prebend  of  Wiveliscomhe,  before  and  at  the  time  of  ^J^^^J^!^ 
the  sale  in  question,  comprised  (amongst  other  property)  "V  p^.tiie  ra- 
the rectory  or  parsonage  impropriate  of  Wiveliscombe,  with  tntei;  andbe- 
the  glebe  lands,  tithes,  and  hereditaments  belonging  there-  i^l^^SS^^" 

MM  might  have 
been  made  from  a  prebendaiy  in  his  coiponte  character  to  a  prebendary  in  hif  indiyidnal  character. 

An  objection  to  the  validity  of  a  nle  under  the  Land-tax  Redemption  Acts,  upon  the  gronnd  thai 
the  lands  were  not  properly  laleable,  and,  apart  from  any  question  of  fraud,  were  not  properiy  sold 
under  the  Acts,  is  a  legal  objection;  and  there  being  no  impediment  to  the  trial  of  that  question  at 
law,  a  bill  in  equity  on  such  a  ground  cannot  be  supported. 

But,  the  confirming  statutes  54  Geo.  8,  e.  1 73,  and  57  Geo.  3,  c.  1 00,  have  remored  any  objection  to  a 
sale  and  couTeyanoe  under  the  Land-tax  Redemption  Acts,  arising  from  the  property  so  sold  not 
having  been  originally  saleable,  or  not  having  been  properly  sold,  within  the  meaning  and  accord- 
ing to  the  directions  of  the  Acts. 

If  it  were  shewn  that  a  purchase  under  the  Land-tax  Redemption  Acts  had  been  effected  by 
fraud,  the  Court  would  rectify  it,  notwithstanding  the  confirming  statutes,  for  a  purchase  so  effscted 
would  not  acquire  validity  from  those  statutes. 

The  restriction  expressed  or  implied  in  the  words  of  sect.  25  of  the  confirming  statute  57  Geo.  3, 
c  100— ^  the  titles  derived  under  such  sales,**  construed  to  mean  that  the  Acts  were  not  to  opeiate 
upon  titles  anterior  to  the  tales  under  those  Acts,  and  not  to  limit  the  confirmation  to  the  titles  of 
sub-purchasers  only. 

Under  the  statutes  for  the  redemption  of  the  land-tax,  the  Lords  Commissioners  arepbMedinthe 
position  of  vendors;  and,  therefore,  if  the  trustees  of  a  charity  should  purchase  the  property  of  the 
charity  under  those  Acts,  they  would  not  be  purchasing  from  themselves,  but  from  the  Loids  Com- 


The  confirming  statutes  54  Geo.  3,  c.  173,  and  57  Geo.  3,  c.  100,  remove  any  objection  which 
light  have  beoi  raised  on  the  ground  of  the  party  selling  (under  the  Acts)  being  boUi  vmdor  and 
urchaser. 


purchaser, 
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1861. 


StalemeiU. 


to,  and  also  the  manor  of  the  prebend  of  Wivdiscombe,  with 
demesne  lands  and  other  lands  held  of  the  manor  for  lives 
by  copy.  The  prebend  was  usually  demised  by  the  pre- 
bendaries for  lives  at  an  antient  rent,  in  consideration  of 
fines.  The  lessee  of  the  prebend  was  called  the  Lord  Farmer, 
and  had  power  to  make  grants  for  three  lives  of  the  lands 
held  by  copy. 


By  an  indenture  of  the  13th 'of  June,  1789,  the  Rev.  P. 
0.  Snow,  the  then  prebendary,  demised  the  prebend  to 
Arthur  Lord  Fairford,  for  the  lives  of  William  Earl  of 
Dartmouth,  Henry  Lord  StoweU,  and  Arthur  Lord  Fairford, 
and  the  life  of  every  and  either  of  them  longest  living.  By 
another  indenture  of  the  3rd  of  July,  1804,  and  made  be- 
tween George  Earl  of  Dartmouth,  WiUiam  Charles  Earl  of 
Albemarle,  and  Thomas  Clement,  of  the  first  part;  Henry 
Lord  StoweU,  of  the  second  part;  and  John  King  (who  was 
the  brother  of  Dr.  King,  and  an  Under  Secretary  of  State),  of 
the  third  part ;  after  recitals,  by  which  it  appeared  that 
Henry  Lord  StoweU  was  the  surviving  cestui  que  vie  in 
the  lease,  and  that  the  lease  had  become  vested  in  the  par- 
ties thereto  of  the  first  part,  with  power  to  sell,  with  the 
consent  of  the  said  Henry  Lord  StoweU;  the  premises 
comprised  in  the  lease  were,  in  consideration  of  70001  ex- 
pressed to  be  paid  by  John  King,  conveyed  to  him,  To  hold 
for  the  life  of  the  said  Lord  StoweU.  By  an  indenture  of 
the  4th  of  July,  1804,  and  made  between  John  King  and 
Dr.  King,  John  King  surrendered  the  lease  and  the  pre- 
mises comprised  therein  to  Dr.  King. 


By  an  indenture,  dated  the  5th  of  July,  1804,  Dr.  King 
demised  the  prebend  to  John  King  for  the  lives  of  Walker 
King,  aged  six  years,  Edward  Dawson  King,  aged  about 
five  years,  and  James  King,  aged  about  three  years,  sons 
of  Dr.  King,  and  for  the  life  of  any  and  either  of  them 
longest  living,  at  the  old  rent  of  40t    There  is  a  memo- 
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Beserved  rent,  26  yean 

purchase 93  19  2 

Reversion  after  five  lives, 

at  5^  years  purchase  2134  3  8 
Value  of  the  timber.    .  24  17  7 


/2253  0  5 


randum  upon  this  lease  of  livery  of  seisin  having  been        i85l. 
given  on  the  18th  of  July,  1804.     This  lease  was  made  to 
John  King  in  trust  for  Dr.  Ki7}g. 

A  joint  memorial  and  statement,  signed  by  Dr.  King  suuemeiu. 
and  John  King,  and  dated  the  1st  of  May,  1806,  was  laid 
before  the  Lords  Commissioners  appointed  under  the  Great 
Seal  (a). 

(a)  **  For  regulating,  directing, 
approving  and  confirming  all 
such  sales  and  contracts  for  sale 
which  shall  be  made  by  bodies 
politic  orcorporate,or  companies, 
for  the  purpose  of  redeeming  any 
land  tax,  &c."  (39  Geo.  3,  c,  21,  s. 

2). 

The  memorial  or  statement  of 
1806)  was  to  the  effect,  that  Dr. 
Kinffj  intending  to  redeem  the 
land-tax  charged  on  estates  be- 
longing to  the  prebend,  amount- 
ing  to  72^.  ed,  2d.  per  annum,  had 
agreed  with  John  King  to  sell 
and  convey  to  him,  freed  and  dis- 
charged from  land-tax,  for  the 
price  and  on  the  terms  after  men- 
tioned, the  manor  and  copyhold 
tenements  specified  in  the  sub- 
joined survey  and  valuation 
(being  part  of  the  estates  of  the 
prebend)  and  held  by  t/oAn  King 
under  a  lease,  for  the  lives  of 
Walker  KingyAgedaeveiL,  JSdtD.  D. 
King,  aged  six,  and  James  King, 
aged  five  years,  dated  the  5th  of 
July,  1804,  the  lease  being  in 
settlement.  The  annual  value  is 
stated  at  388/.  Os,  8^.,  with  a 
note  that  the  whole  is  or  may  be 
granted  by  copy  of  court  roll  for 
five  lives,  as  appears  by  the  affi- 
davit annexed.  The  reserved  rent 
is  stated  at  3/.  15tf.  2d.,  and  the 
purchase-money  is  thus  made  up : 


And  it  then  purports  that  the 
hmd-tax,  721,  6s,  3dl,  is  to  be  re- 
deemed by  Dr.  King,  the  pur- 
chase-money to  be  paid  into  the 
Bank  of  England  on  a  day  which 
is  in  blank ;  and  that  John  King 
agrees  to  purchase  on  the  terms 
above  mentioned.  It  abo  pur- 
ports to  have,  at  the  foot  of  it,  the 
approval  of  the  sale  of  the  pre- 
mises by  the  Bishop  of  Bath  and 
Wells,  There  did  not,  when  the 
memorial  was  brought  before  the 
Court,  appear  to  be  any  affi- 
davit annexed  to  it,  nor  any  sur- 
vey or  valuation  subjoined,  by 
which  it  would  appear  what  were 
the  premises  which  formed  the 
subject  of  the  then  proposed  pur- 
chase ;  but  there  was  in  evidence 
in  the  cause  a  valuation  made  by 
a  Mr.  Kingdom,  which  agreed 
with  the  memorial  as  to  the  an- 
nual value,  the  reserved  rent,  and 
the  value  of  the  timber;  and  there 
was  no  doubt  that  the  premises 
comprised  in  that  valuation  were 
the  premises  referred  to  by  the 
memorial, 
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The  purchase  proposed  by  this  memorial  was  not  car- 
ried out;  but  in  April,  1808,  another  joint  memorial  and 
statement,  signed  by  Dr  King  and  John  King^  was  laid 
before  the  same  Lords  Commissioners.  This  second  me- 
morial and  statement  appear  to  have  been  in  the  first 
instance  intended  to  be  prefaced  by  an  affidavit  to  be  made 
by  John  King, — described  as  a  trustee  named  by  and  on 
the  part  and  behalf  of  Dr.  Kingy — ^to  the  effect  that  the  lease 
of  the  estate  mentioned  in  the  memorial,  of  which  estate 
he  had  agreed  to  purchase  the  fee  simple,  was  not  limited 
or  settled  to  any  uses  or  trusts  whatever,  but  that  the  said 
leasehold  estate  was  the  sole  property  of  Dr.  King;  but  this 
proposed  affidavit  was  struck  through  in  pencil,  and  this 
memorial  was  in  fact  prefaced  by  an  affidavit  of  Dr.  King, 
that  the  lease  of  the  estate  within  mentioned  (of  which 
estate  John  King,  lessee  in  trust  for  Dr.  King,  had  agreed 
to  purchase  the  fee  simple,)  was  not  limited  or  settled  to 
any  other  uses  or  trusts  whatever,  but  that  the  said  lease- 
hold estate  was  his  own  sole  property.  This  second  memo- 
rial and  statement  purported  that  Dr.  King,  intending  to 
redeem  a  part  of  the  land-tax  charged  on  estates  belong- 
ing to  the  prebend,  had  agreed  with  John  King  to  sell  and 
convey  to  him,  for  the  price  and  on  the  terms  thereinafter 
mentioned,  the  manor,  lands,  and  tenements  specified  in  the 
subjoined  survey  and  valuation,  being  part  of  the  estates  of 
Dr.  King,  and  then  held  by  Jolm  King  under  a  lease  for 
the  lives  of  WcUker  King,  aged  nine  years  and  three-quar- 
ters, Edward  D.  King,  eight  years  and  three-quarters,  and 
James  King,  six  years  and  three-quarters,  dated  the  6th 
of  July,  1804(a). 


After  the  date  of  the  memorial  of  1808,  two  contracts 
were  entered  into  with  the  Commissioners  for  the  redemp- 


(a)  The  price  and  terms  were         The  annual  value  was  stated 
thus  stated  by  this  memorial:—      at  388^  Of.  SJcl.    A  total  yearly 
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tio&  of  land-tax;  and  on  the  25th  of  May,  1 808,  thej  Issued 
two  certificates,  hj  one  of  which  (No.  2261),  after  setting 


1851. 


value  of  71^.  5^.  ll|df.  waa  then 

thus  deduced: — 

One  sixth  of  fineable 

value 64  13  4 

Lord's  Rents  ....    3  16  2 
Average  yearly  value 

oftheheriots  ...    2  17  5f 


£71  511} 


Six  years  purchase .   427  15  10^ 
Value  of  timber.    .     24  17    7 
Moving  the  purchase-    — i— — p 
money     .    .    .    jg452  13    5| 

The  memorial  then  stated,  that 
the  land-tax,  14^.  4«.  9^^  is  to  be 
redeemed  by  John  King,  the  pur- 
chase-money to  be  paid  into  the 
Bank  on  a  day  left  in  blank;  and 
that  t/oAn  j^in^agreed  to  purchase 
onthetermsabovementioned.  To 
thememorial  there  was  subjoined, 
under  the  heading  "Surveyor's 
Estimate,"  the  form  of  an  affi- 
davit to  be  made  by  a  surveyor, 
stating,  that,  at  a  time  mentioned, 
he  viewed  the  estate  after  de- 
scribed, belonging  to  Dr.  King; 
that  the  same  was  of  the  annual 
valuethereinafter  stated;  andthat 
the  sale  thereof  would  not  in  any- 
wise prejudice  or  inconvenience 
the  possession  of  any  other  pro- 
perty belonging  to  Dr.  King;  but 
that  the  same  was  in  his  judg- 
ment and  opinion  proper  to  be 
sold,  for  the  purpose  of  redeem- 
ing the  land-tax  charged  on  es- 
tates belonging  to  Dr.  King;  this 
affidavit  was  in  blank,  both  as  to 
the  deponent^  the  time  of  survey, 
and  the  person  whose  estate  was 
surveyed.  Against  it  in  the  mar- 


gin was  written  "Mr.  KingdonCs 
deposition  on  oath  to  this  effect, 
together  with  his  survey  and  esti- 
mate of  the  yearly  value  of  the 
manor  and  tenements,  and  of  the 
average  yearly  value  of  the 
heriots  are  hereunto  annexed." 
And  at  the  foot  of  this  form  of 
affidavit  was  the  following  de- 
scription of  the  estate  intended 
to  have  been  referred  to  in  it, 
with  the  following  particulars  of 
its  value:  "Consisting  of  the 
manor  of  the  prebend  of  Wivdi^- 
combey  and  comprising  sundry 
lands  and  tenements  specified  in 
the  survey  annexed,  all  of  which 
are  or  may  be  granted  by  the 
lord  &rmer  (or  lessee  of  the  pre- 
bendary) to  copyhold  tenants  for 
five  lives,  by  the  custom  of  the 
manor,  as  appears  by  Mr.  King- 
dom's deposition.  The  particu- 
lars are: — 
Gross  yearly  value  of 
lands  and  tene- 
ments    498  15  0 

Deductions,  including 
land-tax,  lord*s  rents 
and  heriots  .    .    .  110  14  3^ 

Net  yearly  value  of    """""■■""" 

lands  and  tenements  388  0  8^ 
One  sixth,  being  the    ' 

fineable  value  of  the 

above 64  13  4 

Lord's  rents     ...    3  15  2 
Average  yearly  value 

of  heriots.    .    .    .    2  17  5| 
Total  yearly  value  of 

manor 71  5  llj" 

And  the  description  and  par- 
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forth  a  list  of  the  premises  belonging  to  Dr.  King,  preben- 
dary of  the  prebend  of  Wiveliscombe,  the  land-tax  whereof 
was  proposed  to  be  redeemed,  they  certified  that  they  had 
agreed  with  Dr.  King,  prebendary  of  the  prebend  of  Wi- 
vdisoomhe,  for  the  redemption  by  him  of  17t  land-tax, 
charged  upon  part  of  the  rectory  or  parsonage  impropriate 
of  Wiveliscombe,  with  the  glebe  lands,  tithes,  and  heredita- 
ments belonging  thereto,  assessed  in  the  assessment  for  the 
year  1805  by  the  description — Dr.  King  proprietor,  Thomas 
Stone  occupier,  372.  6s.  8d  sum  assessed ;  of  which  sum  the 
adjusted  proportion  of  the  premises  above  mentioned,  and 
thereby  intended  to  be  redeemed,  was  17/.,  and  the  con- 
sideration was  declared  to  be  623i  in  the  SI,  per  cent  Con- 
solidated or  Reduced  Bank  Annuities,  or  one  of  them,  to 
be  transferred  to  the  Commissioners  for  the  Reduction  of 
the  National  Debt  at  the  Bank  of  England,  in  the  propor- 
tions and  at  the  times  therein  mentioned,  with  interest,  to 
be. paid  at  the  time  of  the  second  and  each  subsequent  in- 
stalment, to  the  cashier  of  the  Bank,  to  the  account  of  the 
Land-tax  Redeemed,  deducting  therefrom  a  sum  bearing 
the  same  proportion  to  such  land-tax  as  the  amount  of 
stock  transferred  before  the  time  of  each  payment  bears 
to  the  whole  amount  of  stock  agreed  to  be  transferred  in 
such  contract;  and  by  the  other  of  which  certificates  (No. 
2260),  the  Commissioners  certified  that  they  had  agreed 
with  John  King  for  the  redemption  by  him  of  the  sum  of 
13/.  lOs,  Sid.  land-tax,  being  the  land-tax  charged  upon  the 
lands  and  hereditaments  therein  mentioned  (and  which  are 
the  same  lands  and  hereditaments  as  are  comprised  in  the 
indenture  after  stated),  parts  of  the  manor  of  the  prebend 
of  Wiveliscombe;  and  the  consideration  was  thereby  stated 
to  be  496/.  6s.  Od.,  3/.  per  cent.  Consolidated  or  Reduced 


.  ticulare  are  followed  by  a  memo- 
randum declaring  the  consent  of 
the  bishop  to  the  sale  of  the  lands 
and  tenements  specified  in  the 


memorial.  No  snch  deposition 
of  Mr.  Kingdom,  as  was  referred 
to  in  the  memorial,  appeared  to 
be  annexed  to  xL 
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Annuities,  or  one  of  them,  to  be  transferred  at  the  same 
times,  and  with  the  like  provision  as  to  payment  of  interest 
on  the  instalments  as  mentioned  in  the  first  certificata 

After  the  granting  of  these  certificates,  an  indenture, 
dated  the  1st  of  June,  1808,  was  made  between  Dr.  Kingy 
described  as  the  prebendary  or  parson  of  the  prebend  or 
parsonage  of  Wivdiscombey  of  the  first  part;  Lord  Auckkmd 
and  Lord  Olenbermey  two  of  the  said  Commissioners  ap- 
pointed &a  (a),  of  the  second  part;  and  John  King^  de- 
scribed as  a  trustee  nominated  by  and  on  behalf  of  Dr. 
King,  of  the  third  part;  whereby,  after  reciting  that  Dr. 
Kingy  being  desirous  of  availing  himself  of  the  powers 
which,  by  the  Act  of  the  42nd  of  Geo.  3,  were  given  to 
bodies  corporate  or  corporations,  for  enabling  them  to  sell 
a  competent  part  of  their  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  for  redeeming  their  land-tax, 
had  contracted  and  agreed  to  sell  to  John  King  the  mes- 
suages, lands,  heriots,  and  hereditaments  thereinafter  de- 
scribed, being  parts  of  the  estates  which  he  was  entitled  to 
in  right  of  his  prebend  of  Wiveliscombey  for  the  sum  of 
452Z.  15«.  icL'y  and  that  the  Commissioners,  parties  thereto, 
had  agreed  to  confirm'such  contract;  and  further  reciting, 
that  Dr.  King  had  advanced  the  sum  of  425^.  8^.  6c2.,  which 
had  been  applied  to  redeem  his  land-tax,  it  was  witness- 
ed, that,  in  consideration  of  272. 5«.  7(2.  paid  by  John  King 
to  Dr.  King,  in  discharge  of  the  costs  and  expenses  attend- 
ing sales  made  by  Dr.  King  for  the  redemption  of  his 
land-tax,  (which  the  Commissioners  allowed),  and  in  con- 
sideration of  4252.  88,  6d.  paid  by  Joh/n  King  to  Dr.  King 
by  the  direction  of  the  Commissioners,  Dr.  King,  in  ex- 
ercise of  the  powers  vested  in  him  by  the  Act,  with  the 
consent,  authority,  and  approbation  of  the  Commissioners, 
conveyed,  and  the. Commissioners  con&rmedy  to  John  King 


1861. 


StaiemetU, 


(a)  See  p.  501,  n.  (a.) 
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and  his  heirs  the  manor  of  the  prebend  of  WiffdUoombei 
and  a  number  of  distinct  tenements  therein  particularly 
described;  all  which  premises  were  by  the  deed  described 
as  part  of  the  estate  held  under  the  lease  of  the  5th  of 
July,  1804,  granted  by  Dr.  King  to  John  King,  at  the 
yearly  rent  of  40Z.,  (and  which  yearly  rent  the  deed  stated 
was  to  remain  payable  out  of  the  rectorial  tithes  and  cer- 
tain demesne  lands  which  were  not  intended  to  be  sold 
and  conveyed),  To  hold  to  the  use  of  John  King,  his  heirs 
and  assigns,  in  trust,  nevertheless,  for  Dr.  King,  his  heirs 
and  assigns,  for  ever. 


The  tenements  comprised  in  the  deed  were  all  held  of 
the  manor  by  copy,  except  three  of  them,— one  called 
South  ChvUick,  which  had  been  demised  with  the  glebe ; 
and  two  called  "  Orcmt's  tenements,"  which  had  been  de- 
mised for  lives  in  the  year  1804.  The  execution  of  the 
deed  by  Lord  Olenbervie,  one  of  the  Commissioners,  was 
attested  by  John  James,  who  was  the  solicitor  of  Dr.  King. 

The  reversions  of  different  parts  of  the  property  com- 
prised in  this  deed,  expectant  on  the  grants  for  lives,  were 
afterwards,  from  time  to  time,  and  principally  in  the  year 
1812,  sold  by  Dr.  King  for  sums  which  amounted  in  the 
whole  to  above  2,000Z.;  and  in  the  month  of  April,  1823, 
he  conveyed  to  the  Defendant  Walker  King  all  such  parts 
of  the  property  comprised  in  the  deed  as  had  not  been 
sold  by  him; — ^the  Defendant  Walker  King,  in  considera- 
tion thereof,  assigning  to  Dr.  King,  by  an  indenture  of 
even  date,  certain  valuable  interests  to  which  he  was  en- 
titled. The  reversions  of  other  parts  of  the  property  com- 
prised in  the  purchase-deed,  expectant  on  the  grants  for 
lives,  were  afterwards,  from  time  to  time,  sold  by  the  De- 
fendant Waiker  King,  for  sums  amounting  to  above  3000L; 
and  a  very  considerable  part  of  the  property  comprised  in 
the  deed  still  remained  unsold. 
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Dr.  King  died  in  1827,  having  by  his  will  appointed 
William  Leigh  and  the  Defendants  Pares  and  Dawson  his 
executors.  Leigh  died  in  J  844,  and  Pares  and  Dawson 
were  the  surviving  personal  representatives  of  Dr.  King. 
Dr.  King  was  succeeded  in  the  prebend  of  Wivelisconibe  by 
the  Rev.  C.  E.  R  Keene, 


1851. 


l^aiemenL 


By  an  indenture,  bearing  date  the  12th  of  June,  1827, 
the  Rev.  C.  E.  K  Keene  demised  the  prebend  to  Pares,  Daw- 
son,  and  Leigh  for  the  lives  of  the  Defendant  Waiker  King 
and  James  King,  and  for  the  life  of  the  longer  liver  of  them ; 
and  in  this  lease  the  premises  comprised  in  the  deed  of  1808 
were  excepted ;  and  these  excepted  premises  were  described 
to  have  been  formerly  part  of  the  prebend,  and  to  have  been 
sold  and  duly  conveyed  unto  and  to  the  use  of  John  King, 
his  heirs  and  assigns,  in  trust,  nevertheless,  for  Dr.  King, 
then  prebendary  or  parson  of  the  said  prebend  or  parson- 
age, his  heirs  and  assigns,  under  and  by  virtue  of  the  Act 
42  Geo.  3,  c.  11 6;  and  it  was  mentioned,  that,  by  means  of 
such  sale  or  the  money  produced  thereby,  171,  part  of  the 
land-tax  charged  on  the  rectory  or  parsonage,  with  the 
glebe  lands,  tithes,  and  hereditaments  belonging  thereto, 
was  redeemed.  And  the  rent  reserved  by  this  lease  was 
the  old  rent  of  40Z.,  and  the  sum  of  17Z.  the  redeemed  land- 
tax. 


Upon  the  resignation  of  the  Rev.  (7.  E,  R.  Keene,  in  the 
year  1883,  the  Plaintiff  became  the  prebendary  of  Wivelis- 
combe;  and  he  had  ever  since  held  the  prebend  and  re- 
ceived the  rent  reserved  by  the  lease  of  June,  1 827,  includ- 
ing the  172.  redeemed  land-tax. 

The  case  made  by  the  bill  was — That  there  never  was 
any  valid  surrender  of  the  lease  of  1789;  and  that  the 
lease  of  1804  was  therefore  void;  or,  if  not,  that  it  had 
since  become  merged,  or  been  surrendered,  or  otherwise 
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vacated;  that,  before  the  memorials  were  presented  to  the 
Commissioners,  Dr.  King  had  ascertained,  by  valuations 
and  estimates  made  by  Kingdom,  that  the  monies  which 
might  be  obtained  by  the  sale  of  the  reversionary  estate 
in  fee  to  which  the  prebendary  was  entitled,  in  such  of 
the  premises  as  were  subject  to  grants  for  lives,  or  from 
the  enfranchisement  of  copyhold  tenements  holden  of  the 
manor,  would  greatly  exceed  the  amount  required  for  the 
redemption  of  the  land-tax  on  the  whole  of  the  prebendal 
estate;  and  that  he  presented  the  memorial  of  1806  under 
the  conception  that  he  could  retain  for  his  own  use  the 
excess  of  the  monies  which  might  be  obtained  by  the  sale, 
beyond  what  would  be  required  for  the  redemption  of  the 
land-tax  on  the  whole  estate ;  and  that,  on  being  afterwards 
informed  that  he  could  not  retain  such  surplus,  he  with- 
drew that  proposal;  that  the  memorial  of  1808  was  a  con- 
trivance on  the  part  of  Dr.  King  to  acquire  the  property 
comprised  in  the  purchase-deed  as  his  own,  by  a  pretended 
exercise  of  the  powers  of  the  Acts;  that  it  was  represent- 
ed to  the  Commissioners,  by  or  on  the  behalf  of  Dr.  King, 
that  the  valuation  set  forth  in  the  memorial  was  verified 
on  oath  by  the  affidavit  of  some  competent  person,  and 
that  it  was  proved  by  such  affidavit  that  the  lease  of  the 
premises  was  not  held  in  trust  or  in  settlement;  and  that 
it  was  also  shewn  by  affidavit  that  the  reserved  rent  of  402^ 
was  to  continue  payable  out  of  the  demesne  lands  and  the 
rectorial  tihes,  which  were  not  intended  to  be  sold;  and 
that  it  was  further  represented  to  the  Lords  Commission- 
ers, that  it  was  the  fact,  and  was  proved  by  the  affidavit  of 
the  surveyor  employed  for  the  purposes  of  the  redemption, 
that  the  estate  might  be  granted  out  by  the  lessee  for  five 
lives,  at  small  reserved  rents,  amounting  to  3Z.  IBs,  2<2.; 
.but  that  no  such  affidavit  as  to  any  of  these  matters  was 
in  fact  ever  made  or  produced  to  the  Commissioners  or  left 
in  their  office;  and  that  it  was  not  true  that  the  lease  was 
not  in  trust  or  settlement,  John  King  being  a  trustee 
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thereof  for  Dr.  King;  and  that  it  was  not  true  that  the 
estate  or  any  part  thereof  might  be  granted  out  by  the  les- 
see for  five  lives;  but  on  the  contrary^  that,  according  to 
the  existing  custom,  such  of  the  premises  as  were  granted 
for  lives  were  granted  for  three  lives  only,  and  such  of  the 
premises  as  were  held  for  lives  were  granted  for  not  more 
than  three  lives,  and  that  parts  of  the  premises  could  not 
be  granted  by  the  lessee  beyond  the  duration  of  his  own 
lease;  that  the  Commissioners  approved  the  proposal  upon 
the  faith  of  the  representations  which  were  made  to  them, 
and  reljring  on  the  official  position  and  character  of  Dr. 
King  and  his  brother,  and  did  not  properly  investigate  the 
transaction  or  require  further  information  to  be  furnished 
to  them;  that  they  were  misled  and  deceived  by  state- 
ments and  misrepresentations  made  to  them  by  Dr.  King, 
whereby  he  mystified,  concealed,  and  misrepresented  the 
transaction;  that  they  never  properly  understood  or  were 
aware  of  the  true  state  of  the  case  in  respect  of  the  nature 
or  value  of  the  premises  or  the  circumstances  and  object 
under  or  for  which  the  sale  and  conveyance  were  made; 
and  that  they  were  not  aware  and  did  not  understand  that 
the  sale  was  in  fact  a  sale  by  Dr.  King  as  prebendary,  in 
the  character  of  vendor,  to  himself  in  his  private  and  indi- 
vidual character  as  purchaser;  and  that  they  were  not  in- 
formed, on  behalf  of  Dr.  King,  nor  were  aware,  when  they 
approved  the  proposal,  that  John  King  was  not  purchaser 
on  his  own  behalf,  or  that  Dr.  King  was  purchasing  in  his 
name  as  trustee;  that  Dr.King,  before  he  made  the  pro- 
posal, had  obtained  the  approval  of  the  bishop  by  partial, 
inaccurate,  and  unfounded  representations,  and  by  undue 
means;  and  that  such  approval  was  obtained  before  the 
arrangement,  afterwards  carried  into  effect,  had  been  de- 
finitively formed  and  settled;  that  the  premises  and  the 
estate  and  interest  therein  proposed  by  the  memorial  of 
1808  to  be  sold  for  452Z.  15«.  5^(2.  were  the  same  as  had 
been  previously  agreed  to  be  sold  for  2253Z.  0^.  5(2.,  and 
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were  well  worth  that  sum  at  least;  that  the  value  of  the 
premises  and  of  the  estate  and  interest  conveyed  very  far 
exceeded  the  4522. 14^.  Id.;  and  that  this  had  been  ascer- 
tained by  Dr.  King  before  the  proceedings  before  the  Com- 
missioners were  instituted,  and  when  the  deed  of  conveyance 
was  executed ;  that  the  sale  was  made  by  Dr.  Kinff  in  a  fidu- 
ciary character,  and  as  trustee  for  the  prebendary  for  the 
time  being  and  his  successors,  and  that  he  consulted  his  in- 
dividual interest  to  the  prejudice  of  his  successors ;  that  the 
Acts  of  Parliament  relating  to  the  redemption  of  the  land- 
tax  did  not  contemplate  or  authorise  a  sale  by  a  person  in 
the  position  of  Dr.  Kinff,  as  prebendary,  to  himself  in  his 
private  character;  that  they  did  not  authorise  a  sale  for  re* 
demption  of  17!.,  part  only  of  an  entire  sum  of  372^  63.  Sd. 
charged  upon  the  premises;  that  pacts  of  the  premises 
conveyed  by  the  deed  of  1808  were  of  the  nature  of  copy- 
hold tenure,  held  under  the  prebendary  or  his  assigns,  as 
lord  of  the  manor,  by  grants  made  by  copy  of  court  roll, 
for  lives  or  life;  and  that  the  sale  thereof,  in  the  manner 
in  which  it  was  made,  was  not  authorised  by  the  statutes; 
that,  from  the  nature  of  the  premises  sold,  and  of  the  other 
premises  constituting  the  estate  of  the  prebendary,  the  sale 
was  not  authorised  by  such  statutes;  that  if  Dr.  King  had 
power  to  sell  for  the  redemption  of  land-tax,  he  was  only 
empowered  to  sell  discharged  of  land-tax;  and  that  although 
the  deed  of  1808  purported  that  the  premises  were  sold 
and  conveyed  discharged  of  land-tax,  yet  that,  at  the  date 
of  the  deed,  and  until  the  22nd  of  June,  1808,  when  the 
certificates  were  registered,  and  until  the  Ist  of  May, 
1810,  (when  the  whole  of  the  stock  and  interest,  accord- 
ing to  certificate  2260,  were  to  be  transferred  and  paid  for 
the  redemption  of  the  land-tax  of  the  premises  therein 
mentioned,  being  part  of  the  premises  comprised  in  such 
indenture,)  such  part  was  not  freed  and  discharged,  but 
was  subject  to  the  land-tax  thereby  contracted  to  be  re- 
deemed; and  that  the  land-tax  of  the  other  premises  com- 
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prised  in  the  indenture  was  not,  by  the  certificates,  or 
either  of  them,  or  otherwise,  redeemed  or  contracted  to  be 
redeemed,  but  had  always  been  chargeable  thereon ;  that 
the  rents,  profits,  and  services  reserved  and  payable  in  re- 
spect of  the  premises  comprised  in  the  indenture  of  June, 
1808,  were  not  sold  with  the  premises  and  the  inheritance 
therein;  and  in  particular  that  the  whole  rent  of  40Z.  was 
thrown  upon  the  premises  comprised  in  the  lease  which 
were  not  comprised  in  the  deed  of  the  1st  of  June,  1808, 
instead  of  an  apportioned  part  of  the  rent  being  sold  with 
the  premises  comprised  in  that  indenture;  and  that  the 
sale  was  not  made  conformably  to  the  provisions  of  and  in 
the  manner  required  by  the  law  relating  to  such  matters. 
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The  Defendants,  by  their  answers,  denied  that  the  lease 
of  1804  was  invalid  or  void,  or  that  it  had  become  merged 
or  been  surrendered,  vacated,  or  avoided;  and  they  insist- 
ed, that,  if  the  indenture  of  the  1st  of  June,  1808,  was  not 
a  good  and  valid  deed,  the  lease  of  1 804  was,  so  far  as  re- 
garded the  premises  comprised  in  that  indenture,  a  valid 
and  subsisting  lease,  during  the  lives  of  the  Defendant 
WiUiam  King  and  his  brother  James  King,  and  the  life 
of  the  survivor  of  them.  They  stated  their  belief  that  Dr. 
King  was  desirous  of  availing  himself  of  the  powers  of  sale 
given  by  the  Act  42  Geo.  3,  c.  116,  and  of  becoming  the 
purchaser  of  the  manor  and  premises  comprised  in  the  deed 
of  the  1st  of  June,  1808,  and  in  that  sense  was  desirous  of 
acquiring  the  property  as  his  own  private  property,  by  the 
exercise  of  the  powers  of  the  Act;  but  they  said  they  did 
not  believe  that  he  desired  to  do  so  by  any  undue  or  pre- 
tended exercise  of  those  powers:  they  said  they  believed 
that  the  22532. 0&  5d.  mentioned  in  the  memorial  of  1806, 
was  computed  to  be  the  value  of  the  reversion  of  the  pre- 
mises after  five  concurrent  lives,  being  the  number  of  lives 
for  which,  in  several  instances,  the  lessee  or  lord  farmer  of 
the  manor  appeared  to  have  been  used  to  grant  the  copy- 
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1851.  hold  or  customary  tenements  comprised  within  it,  without 
any  estimate  or  account  being  made  of  the  respective  in- 
terests in  the  reversion  of  John  Kifig  as  lessee  or  lord  far- 
mer of  the  manor  under  the  lease  of  1804,  and  of  Dr.  King 
as  prebendary  after  the  determination  of  the  lease;  and 
that,  if  any  such  estimate  or  account  had  been  made,  it 
would  have  appeared,  as  they  believed  the  fact  to  be,  that 
five  sixths  of  the  computed  value  would  have  been  justly 
due  to  the  lord  farmer  or  lessee  in  respect  of  his  interest 
under  the  lease;  and  that  one  sixth  only  of  the  computed 
value  would  have  been  due  to  the  prebendary  in  respect  of 
his  interest  in  the  reversion  after  the  determination  of  the 
lease;  and  they  said,  they  believed  that  the  agreement  con- 
tained in  this  memorial  was  UQt  carried  into  effect,  in  con- 
sequence of  the  forms  of  the  Acts  of  Parliament  for  the 
redemption  of  the  land-tax  not  providing  ior  or  permitting 
any  just  apportionment  of  the  respective  interests  of  the  lord 
farmer  or  lessee,  and  of  the  prebendary,  in  the  proceeds  of 
sales  effected  under  the  Acts ;  and  that  if  such  apportionment 
could  have  been  made,  the  proportion  which  would  have 
been  due  to  the  prebendary  in  respect  of  his  interest  in 
the  22532.  0&  5d,  if  the  sale  had  been  completed,  would 
have  been  less  than  the  sum  of  4522. 15^.  b\d.  They  ftir- 
ther  said,  they  believed  that,  under  these  circumstances,  a 
separate  valuation  was  afterwards  made  of  the  interest  of 
the  prebendary  in  the  reversion  intended  to  be  sold,  as  dis- 
tinct from  the  interest  of  the  lord  farmer  or  lessee  therein; 
and  that  the  interest  of  the  prebendary  in  the  reversion 
was  agreed  to  be  considered  worth  the  sum  of  4522. 15&  S^ci., 
though  they  believed  that  that  sum  exceeded  the  exact 
amount  of  the  prebendary's  interest;  and  they  also  said, 
they  believed  that  all  the  same  parties  who  were  privy  and 
consented  to  the  valuation  made  of  the  whole  interest  of 
the  lord  farmer  or  lessee,  and  of  the  prebendary  in  the  re- 
version of  the  premises,  and  which  together  was  valued  or 
computed  at  22532.  0&  5d,  were  likewise  privy  and  con- 
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sented  to  the  estimate  or  valuation  of  the  interest  of  the 
prebendary  therein;  and  that  the  same  was  in  fact  most 
careftdly  ascertained  and  found  to  be  the  full  value  of  the 
interest  of  the  prebendary  in  such  reversion.  They  said, 
they  believed  that  the  value  of  the  premises  described  in 
the  deed  of  the  1st  of  June,  1808,  and  of  the  estate  and  in- 
terest in  the  same  thereby  conveyed,  did  not  exceed  the 
sum  of  452^  14«.  Id;  and  that  the  value  of  the  premises  at 
the  time  of  the  purchase  thereof  would  not  have  equalled 
that  sum,  if  the  4962.  6&  3d.  Consols,  the  value  of  the  land- 
tax  charged  thereon,  had  not  been  paid  by  Dr.  King  out  of 
his  own  monies;  and  that  the  4522.  lis.  Id.  was  found  to 
be  the  real  and  fair  value  of  the  premises  described  in  the 
indenture,  and  of  the  estate  and  interest  in  the  same 
thereby  conveyed,  redeemed  of  land-tax,  according  to  the 
estimate  or  valuation  of  51  Kingdom  deceased,  who  in  his 
lifetime  was  a  land  surveyor  of  great  eminence  and  expe- 
rience; and  that  the  Commissioners  relied  upon  and  adopt- 
ed the  estimate  and  valuation  of  Kingdom,  as  being  a  com- 
petent surveyor.  They  said,  they  believed  that  Dr.  King 
openly  and  avowedly  stated  and  declared,  that  the  name 
of  John  King  was  used  only  as  a  trustee  for  him  (Dr. 
King);  and  that  all  persons  in  any  way  interested  or  con- 
cerned in  the  transaction  were  at  the  time,  and  had  ever 
since  been,  perfectly  cognisant  and  fully  aware  of  the  pre- 
cise relation  of  the  parties  in  the  transaction,  and  of  all 
the  facts  and  circumstances  relating  thereto;  and  they  de- 
nied, to  the  best  of  their  belief,  that  the  Commissioners  were 
misled  or  deceived,  or  were  induced  to  confirm  the  trans- 
action, by  any  other  means  than  the  ordinary  and  regtdar 
discharge  of  their  duties;  and  they  believed  that  the  Com- 
missioners were  fully  aware  and  perfectly  understood  that 
the  sale  was  in  efiect  a  sale  by  Dr.  King,  as  prebendary,  in 
the  character  of  vendor,  to  himself  in  his  own  private  and 
individual  character  as  purchaser.  They  stated  the  lease 
of  1827,  and  relied  upon  the  PlaintiflT's  receipt  of  the  17i, 


1861. 


StatemenL 


514 


CASES  IN  CHANCERY. 


1851. 


SUUemenL 


redeemed  land-tax  under  it  They  said,  that  if,  under  any 
circumstances,  the  indenture  of  the  1st  June,  1808,  could 
be  set  aside  as  void,  the  Plaintiff  could  derive  no  benefit 
therefrom  during  the  lives  of  the  Defendant  WiUiam  King 
and  of  James  King,  and  the  life  of  the  survivor  of  them; 
the  Defendant  WiUiam  King  and  James  King  being  two 
of  the  lives  named  in  the  lease  of  1804,  and  that  lease 
never  having  been  surrendered;  and  they  insisted,  that  the 
Plaintiff  had  no  present  right  in  the  matter  in  question  in 
the  suit^  to  entitle  him,  under  any  circumstances,  to  main- 
tain it  against  them.  They  insisted  upon  the  statute  57 
Geo.  3,  c.  100  (a),  as  confirming  the  transaction,  and  upon 


(a)  Sect  25.  ''And  whereas, 
for  the  purpoBe  of  redeeming  or 
pnrchaaing  hmd-tax,  or  of  raifling 
money  for  re-imbursing  the  stock 
or  money  previously  transferred 
or  paid  as  the  consideration  for 
redeeming  land-tax,  or  for  pur- 
chasing assignments  of  land-tax, 
or  for  some  other  purposes  for 
which  lands  and  hereditaments 
were  authorised  to  be  sold  under 
the  powers  and  provisions  of  the 
Acts  heretofore  passed  relating 
to  the  redemption  and  sale  of 
the  land-tax,  or  some  of  them, 
some  sales  of  lands  and  other 
hereditaments  have  been  made, 
the  titles  to  which,  as  derived 
under  such  sales,  may  be  con- 
sidered void  or  voidable,  or  liable 
to  be  impeached  at  law  or  in 
equity,  or  be  liable  to  objections 
ddculated  to  impede  the  free 
alienation  thereof:  Now,  be  it 
further  enacted.  That  all  sales 
made,  and  all  conveyances  exe- 
cuted, of  lands  or  other  heredita- 
ments sold  for  the  purpose  of  re- 
deeming or  purchasing  land-tax. 


or  for  raising  money  as  herein- 
before is  mentioned,  provided 
such  conveyances  shall  appear  to 
have  been  executed  under  the 
authority  and  with  the  consent 
and  approbation  of  the  respective 
Commissioners  for  the  time  being 
authorised  to  consent  to  sales 
made  under  the  powers  of  the 
said  Acts  respectively,  or  any  of 
them,  shall  be,  and  the  same  are 
hereby,  ratified  and  confirmed 
from  the  respective  periods  at 
which  such  sales  and  convey- 
ances were  respectively  made 
and  executed,  and  the  same  shall 
be  from  such  respective  periods 
valid  and  effectual,  and  be  con- 
sidered as  conferring  upon  the 
respective purchasersof  the  lands 
and  hereditaments  therein  re- 
spectively comprised,  and  all  per- 
sons claiming  by,  from,  through, 
under,  or  in  trust  for  them  re- 
spectively, a  good  and  valid  title, 
both  at  law  and  in  equity,  to  such 
lands  or  hereditaments  to  all  in- 
tents and  purposes  whatsoever, 
anything  in  the  sud  Acta  or  any 
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the  several  statutes  for  the  limitation  of  suits  and  actions;         186I. 
and  the  Defendant  WiUiam  King  set  up  a  case  of  purchase 
for  valuable  consideration  without  notice  under  the  deeds 
of  1823. 


Mr.  BetheU,  Mr.  Rolt,  and  Mr.  BazalgeUe,  for  the  Plaintiff.     Argummu 

Sir  jP.  KeUyy  Mr.  MalinSy  and  Mr.  Heberden,  for  the  De- 
fendant Walker  King. 

Mr.  James  Parker  and  Mr.  Metcalfe  for  the  Defendants, 
the  executors  of  Dr.  King. 

The  argument  occupied  many  days;  and  besides  that 
which  related  to  the  general  question  of  the  right  of  the 
Plaintiff  to  disturb  the  transaction  of  1 808  (on  which  the 
points  are  fully  stated  in  the  judgment),  much  discussion 
took  place  on  questions  relating  to  the  specific  relief  prayed 
by  the  bill, — that  the  deed  might  be  either  set  aside  and 
declared  void,  or  dealt  with  as  the  Court  should  direct, 
without  prejudice  to  the  rights  of  purchasers  for  valuable 
consideration ;  and  that  the  executors  of  Dr.  King  might, 
out  of  his  assets,  pay  to  the  Plaintiff,  or  otherwise  as  the 
Court  should  direct,  for  the  benefit  of  the  Plaintiff  and 
his  successors,  the  proceeds  of  the  sales  of  the  lands  which 
he  had  made,  and  the  proceeds  of  the  timber  which  had 
been  sold  by  him,  and  the  monies  received  by  him  for  the 
enfranchisement  of  the  copyholds ;  and  that  the  Defendant 
Walker  King  might  pay  the  proceeds  of  the  like  sales  and 
monies  received  since  the  death  of  Dr.  King;  and  that  the 

law  or  custom  to  the  contrary  making  claim  within  five  years 

notwithstanding.*^  from  the  passing  of  the  Act  or  ^ 

Sect  26,  contains  a  proviso  for  the  termination  of  a  legal  dis- 

the  relief  of  persons  injured  by  ability, 
the    sales    thereby    confirmed, 
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Defendant  John  King  might  be  declared  to  be  a  trastee 
of  the  lands,  which  remained  vested  in  him,  for  the  Plain- 
tiff and  his  successors;  and  that  the  same  might  be  re- 
conveyed,  discharged  of  the  lease  of  July,  1804.  The 
Defendants  contended,  that  the  purchasers  of  the  lands 
were  necessary  parties,  and  that  it  was  not  sufficient  to 
waive  relief  against  them,  whilst  the  Plaintiff  sought  to 
recover  from  the  Defendants  on  the  record  the  purchase 
monies  which  they  had  paid.  The  result  of  the  suit  ren- 
dered a  decision  on  the  question  of  parties  unnecessary, 
as  it  did  also  on  the  other  questions  respecting  the  form 
and  nature  of  the  primary  and  consequential  relief  sought 


1852. 
Jan,  27th. 

Judgment, 


The  Vicb-Chancbllob,  after  stating  the  facts — 

There  are  three  principal  questions  raised  by  this  bill: 
First,  whether  the  property  to  which  the  suit  relates  was 
properly  saleable,  and,  apart  from  any  question  of  fraud, 
was  properly  sold  under  the  provisions  of  the  Land-tax  Re- 
demption Acts.  Secondly,  whether,  under  the  provisions 
of  those  Acts,  it  was  competent  to  Dr.  King  to  become 
the  purchaser  of  the  property.  And  thirdly,  whether, 
assuming  that  Dr.  King  could  purchase,  the  transaction 
of  purchase  in  this  case  is  tainted  with  fraud,  and  can 
and  ought,  under  the  circumstances,  now  to  be  set  aside 
by  this  Court. 


With  respect  to  the  first  question,  several  grounds  are 
assigned  by  this  bill,  and  were  argued  at  the  bar  in  sup- 
port of  the  Plaintiff's  position,  that  this  property  was  not 
saleable,  and,  apart  from  any  question  of  fraud,  was  not 
properly  sold  under  the  provisions  of  the  Acts;  but,  upon 
examining  those  grounds,  they  appear  to  me  to  resolve 
themselves  entirely  into  legal  objections  to  the  validity  of 
this  sale;  and  if  this  sale  be  invalid  at  law  this  bill  states 
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no  impediment  to  the  Plaintiff's  recovering  at  law;  nor  is 
it  framed  for  removing  any  such  impediment  if  the  Plain- 
tiff has  any  present  right  in  equity  to  remove  it.  On  the 
contrary,  the  bill  takes  no  notice  of  the  lease  of  1827 
(from  which,  however,  the  property  was  excepted),  and  it 
states  the  lease  of  1789  to  be  determined,  and  the  lease  of 
1804  to  be  absolutely  void,  and  thus  makes  it  clear,  that, 
as  to  these  objections  at  least,  the  Plaintiff  has  a  complete 
remedy  at  law.  I  cannot,  therefore,  regard  these  objec- 
tions as  having  any  bearing  upon  this  case,  except  so  far 
as  they  tend  to  support  the  case  of  fraud  alleged  by  this 
bUl,  in  which  view  I  shall  presently  consider  them.  Look- 
ing at  them  in  any  other  light,  I  think  it  would  be  my  duty 
at  once  to  dismiss  this  bill,  so  far  as  it  rests  upon  these 
grounds.  It  is  right,  however^  to  add,  that,  having  con- 
sidered these  points,  I  am  satisfied  that  the  confirming 
statutes  have  removed  any  objections  which  might  origi- 
nally have  been  raised  upon  them. 


1862. 
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With  respect  to  the  second  question,  the  right  of  Dr. 
King  to  purchase  under  the  provisions  of  the  Act,  the 
question  must,  I  think,  depend  upon  the  construction  of 
the  Act;  and  for  the  purpose  of  determining  it,  it  is  neces- 
sary to  look,  not  merely  at  the  particular  clause  which 
gives  the  power  to  purchase,  but  at  the  other  clauses  of 
the  Act,  and  the  provisions  of  the  prior  Acts  with  refer- 
ence to  the  same  subject 


These  Acts  were  passed,  as  appears  from  the  preamble 
in  the  first  of  them,  the  38  Geo.  3,  c.  60,  for  a  great  public 
object,  to  strengthen  the  public  credit  and  improve  the 
national  resources;  and  they  must  receive,  therefore,  such 
a  construction  as  will  extend  and  not  limit  that  purpose. 
The  same  sales  which  were  afterwards  authorised  by  the 
42  Geo.  3,  c.  116,  were  authorised  by  the  19th  sect,  of  the 
38  Geo.  3,  c.  60;  but  that  section  required  that  such  sales, 
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conveyances,  mortgages,  or  grants,  should  be  made  with 
the  consent  of  the  persons  by  whom  they  could,  before  the 
restraining  statutes,  have  been  authorised  (a);  and  it  is,  I 
think,  a  reasonable,  if  not  a  necessary,  inference  from  this 
provision,  that  the  legislature  intended  by  this  Act  to  au- 
thorise all  such  sales  to  be  made,  for  the  redemption  of 
the  Land-tax,  with  the  consent  required,  as  could  have 
been  made  for  any  purpose  with  the  like  consent  before 
the  passing  of  the  restraining  statutes,  and,  therefore,  in- 
tended to  authorise  a  sale  by  a  prebendary  in  his  corporate 
character  to  the  prebendary  in  his  individual  character,  if 
such  sale  could  have  been  made  before  the  passing  of 
those  statutes,  of  which  I  apprehend  no  reasonable  doubt 
can  be  entertained.  The  case  stands  thus  upon  the  statute 
38  Geo.  3,  c.  60.  We  come  to  the  statute  39  Geo.  8,  c.  21, 
which,  by  section  2,  introduces  the  Lords  Commissioners; 
and  by  section  4,  provides  that  the  sale  shall  be  under 
their  direction  and  authority,  and,  when  approved  and  con- 
firmed by  them,  or  any  two  of  them,  shall  be  as  valid  and 
effectual  in  all  respects  as  if  the  same  had  been  made  and 
executed  in  the  manner,  and  under  and  according  to  the 


(a)  Sect.  19— "That  nothing 
therein  contained  shall  extend 
to  authoriae  any  sale,  convey- 
ance, mortgage,  or  grant  of  any 
rent  charge  by  any  archbishop 
or  bishop,  without  the  confirma- 
tion of  the  dean  and  chapter,  or 
by  any  parson,  vicar,  or  other 
person  having  any  spiritual  or 
ecclesiastical  living  or  benefice, 
without  the  consent  of  the  ordi- 
nary, and  also  of  the  patron,  if 
adult  and  within  the  realm,  or 
by  any  curate  of  any  perpetual 
curacy,  without  the  consent  of 
the  person  having  the  power  of 
appointment  to  such  curacy,  or 
by  any   master   or   fellows   of 


any  college,  or  by  any  chapter 
of  any  cathedral  or  collegiate 
church,  master  or  guardian  of 
any  hospital,  or  any  spiritual  or 
ecclesiastical  person  or  persons 
whatever,  without  such  consent 
as  by  law  was  required  for  that 
purpose,  before  ihe  making  of 
any  statute  or  statutes  for  re- 
straining the  sales,  conveyances, 
mortgages,  or  grants  of  such  per- 
sons, bodies  politic  or  corporate, 
or  any  of  them,  or  for  disabling 
such  persons,  bodies  politic  or 
corporate,  from  making  any  such 
sales,  conveyances,  mortgages,  or 
grants,  or  any  of  them." 
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restrictions  and  regulations  contained  in  the  former  sta-  1552. 
tutes;  and  to  tbe  statute  40  Geo.  3,  c  30,  which  makes 
the  like  provisions  as  to  mortgages  and  grants  of  rent 
charges;  and  then  to  42  Geo.  3,  c.  116,  sect.  76,  which  pro- 
vides that  all  sales,  enfranchisements,  mortgages,  and  grants 
shall  be  made  by,  with,  and  under  the  consent,  sanction, 
control,  direction,  and  authority  of  the  Commissioners; 
and  that  no  further  or  other  consent,  authority,  approba* 
tion,  or  confirmation  whatever  shall  be  required  to  enable 
any  such  sales,  enfranchisements,  mortgages,  or  granta 
We  have  thus  the  consent  of  the  Commissioners  substi- 
tuted for  the  consent  of  the  parties  whose  consent  was 
necessary  before  the  restraining  statutes;  and  surely  the 
sales  to  which  they  were  authorised  to  consent  must  be 
the  saipe  sales  to  which  those  parties  could  have  consent- 
ed. The  argument  on  the  part  of  the  Plaintiff  upon  this 
point  rested  upon  the  ground  that  the  statute  42  Geo.  3, 
c.  116,  giving  the  power  to  the  prebendary  to  sell,  could 
not  be  construed  to  authorise  a  sale  to  him ;  because  it 
was  against  the  rule  of  Equity  that  a  party  should  be  put 
in  a  position  in  which  his  interest  would  conflict  with  his 
duty;  and  I  agree  that,  where  a  power  of  sale  is  given,  Apowerofnla 
without  restriction,  to  a  party  having  a  limited  interest  v^"^^^^ 

*       "  *-■  rMincuon  to  a 

only,  it  may  well  be  held  that  the  power  to  sell  imports  a  P"^  having  a 

negative  upon  the  power  to  buy,  because  the  power  to  sell  oniv,  may  weU 

is  in  the  nature  of  a  trust,  and  it  Is  obvious  that  the  party  port  a  n^^ 

who  is  interested  to  sell  cannot,  in  such  a  case,  safely  be  JP*"  *J»«  P^^^ 

'    ^  '  -^  by  the  same 

permitted  to  buy.     This  rule  I  think  may  be  carried  fur-  party  to  buy, 
ther, — ^that  a  restriction  put  upon  the  power  of  sale  will  to'teii^is  in  Ae 
not,  in  all  cases,  authorise  the  party  to  whom  the  power  SJS^but  m 
to  sell  is  given  to  become  the  purchaser  of  the  estate  which  *^«  ™^«  *?^ 

^  '^  not  extend  to 

is  the  subject  of  the  power;  but  I  am  not  prepared  to  hold  pnyent,  in  all 

cases,  a  party 
haying  a  power  to  sell  from  beeoming  the  purchaser;  so  neither,  where  there  is  a  restriction  upon 
the  power  of  sale,  is  the  party  having  the  power  to  sell  in  all  cases  at  liberty  to  become  the  purchaser. 
It  must,  in  each  case,  depend  upon  the  circumstances  under  which,  and  the  purposes  for  which  the 
power  was  given,  and  upon  the  nature  and  extent  of  the  restrictions  which  are  put  upon  the  exer- 
cise of  the  power. 

In  the  proportion  in  which  the  power  is  restricted,  ihe  danger  incident  to  iiUowing  the  donee  to 
purchase  is  diminished. 
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that  in  no  case  would  this  Court  permit  the  party  who  has 
the  power  to  sell  to  become  the  purchaser  of  the  estate  to 
be  sold  under  the  power;  and  it  would  be  contrary  to  autho- 
rity so  to  lay  down  the  rule.  I  think  it  must,  in  each 
case,  depend  upon  the  circumstances  under  which,  and 
the  purposes  for  which  the  power  was  given,  and  upon  the 
nature  and  extent  of  the  restrictions  which  are  put  upon 
the  exercise  of  the  power.  The  objections  which,  in  the 
case  of  an  unrestricted  power,  apply  with  so  much  force 
to  the  donee  of  the  power  being  permitted  to  buy,  cer- 
tainly do  not  apply  with  the  same  force  in  the  case  of  a 
restricted  power.  In  proportion  as  the  power  is  restricted, 
the  dangers  incident  to  allowing  the  donee  to  purchase 
are  diminished.  In  the  present  case  for  instance,  not 
only  have  the  Lords  Commissioners  an  absolute  veto  upon 
the  sale,  but,  under  the  74th  section,  they  may  require 
to  be  furnished  with  all  the  information  which  the  donee 
of  the  power  may  possess. 


It  was  argued  on  this  part  of  the  case,  that,  if  the  pre- 
bendary could  purchase,  trustees  for  charities  could  do  so; 
and  this  no  doubt  may  be  the  case:  but  it  is  to  be  ob- 
served, that  they  would  not  buy  from  themselves,  but  from 
the  Lords  Commissioners,  who  are,  as  I  think,  by  the  sta- 
tute, placed  in  the  position  of  vendors.  It  was  truly  ob- 
served by  Lord  Eldan,  in  one  of  the  cases  with  reference 
to  a  purchase  by  a  tenant  for  life  with  a  power  of  sale, 
that  in  many  instances  more  might  be  got  from  the  tenant 
for  life  than  from  any  other  person ;  and  by  what  means 
could  that  advantage  be  secured  in  a  case  like  the  present, 
if  the  rule  contended  for  by  the  Plaintiff  be  maintained? 
There  is  here  no  trust  to  be  executed, — nothing  by  which 
the  aid  of  this  Court  could  properly  be  called  in  to  sanc- 
tion the  purchase,  however  advantageous  it  might  be. 

With  respect  to  the  cases  which  were  cited  upon  the 
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point,.  I  think  that  the  case  of  Oreenla/w  ▼.  King  (a)  has  no 
bearing  upon  it.    In  that  caae  there  was  not,  and  could 
not  be,  any  intervention  of  a  third  person  to  check  or  con- 
trol the  transaction ;  and  with  respect  to  Orover  Y.Hugdl(b), 
although  the  correctness  of  the  decision  in  that  case  can 
admit  of  no  doubt  whatever,  it  may  be  observed,  with  re- 
ference to  what  fell  from  Sir  John  Leach,  that  the  provi- 
sions of  the  Acts  of  Parliament  do  not  appear  to  have  been 
drawn  to  his  attention,  and  indeed  could  not  usefully  have 
been  so  for  the  purposes  of  that  case,  and  that  his  observa- 
tions on  what  fell  from  Lord  Eldon  in  Howard  v.  Ducane(c)y 
are  not  perhaps  altogether  well  founded.    It  is  true,  that 
Lord  Eldon  put  that  case  upon  the  practice  of  convey- 
ancers; but  I  think  that  great  Judge  was  not  likely  to 
have  sanctioned  the  practice  without  considering  the  prin- 
ciples on  which  it  was  founded;  and  when  he  states  that 
he  should  have  said  originally,  that  such  purchases  could 
not  have  stood,  I  understand  him  to  have  meant  that  he 
would  not  originally  have  laid  down  the  principle  on  which 
the  practice  rested;  but  that  he  considered  the  practice 
to  have  sanctioned  the  principle.     Upon  the  whole,  there- 
fore, if  it  had  been  necessary  to  decide  this  question  in  the 
present  case,  I  should  have  held,  that,  having  regard  to  the 
purposes  for  which  these  Acts  of  Parliament  were  passed, 
and  to  the  special  provisions  to  be  found  in  them,  it  was 
competent  to  Dr.  King,  though  intrusted  with  the  power 
to  sell,  to  become  the  purchaser  of  the  property  which  was 
the  subject  of  the  power;  but  I  do  not  think  it  necessary 
in  the  present  case  to  decide  that  question.    In  my  opinion, 
it  is  unnecessary  to  do  so.    The  statute  57  Geo.  3,  c.  100, 
contains,  in  the  25th  and  26th  sections,  the  following  enact- 
ments:— [His  Honour  read  these  clauses,  see  pp.514, 515,n.] 
And  I  think  that  any  objection  which  could  have  been 
raised  upon  the  ground  of  Dr.  King  being  both  vendor  and 
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(a)  3Beav.49. 


(b)  3  Ruas.  428. 


(e)  T.  &  B.  81. 
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purchaser,  is  removed  hj  those  enactments.    This  trans- 
action, as  I  have  reason  to  know,  is  by  no  means  an  iso- 
lated one;  and  I  cannot  impute  to  the  legislature,  that,  at 
the  time  when  they  passed  this  Act,  they  were  not  aware 
''^^'"*'*^     that  transactions  of  this  nature  had  taken  place;  nor  can 
not'implSe^to'    ^  ^7  ^^7  ^^^^^  adopt  the  argument  which  was  urged  on 
^e  legisUti^    the  part  of  the  Plaintiff,  that  this  Act  was  intended  to  con- 
tutesconfimiing  firm  the  titles  of  sub-purchasers  only.    That  argument 
**ic?p«ri£  rested  for  the  most  part  on  the  words  in  the  recital  of  the 


^S!^i^]!.\f  25th  section,  "the  titles  to  which  as  derived  under  such 

en,  ignonuice  ox  ' 

the  tnuiiactions  sales;"  but  those  words  may  well  be  construed  to  have 

which  had  tak-  . 

en  place  in  ex-  meant  that  the  Act  was  not  intended  to  operate  upon  the 
^ww».  *"^  titles  anterior  to  the  sales;  and  every  word  of  the  enact- 
ments appears  to  me  to  prove  that  they  were  so  intended; 
that  it  was  the  intention  of  the  legislature  to  confirm  as 
well  to  purchasers  as  to  sub-purchasers,  is  I  think  apparent 
from  what  had  been  already  done.  By  the  54  Geo.  3,  c. 
173,  s.  12,  the  legislature  had  already  confirmed  the  sales 
under  the  42  Geo.  3,  and  subsequent  Acts,  in  the  particular 
cases  there  pointed  out;  and  it  would  not,  I  think,  be  very 
reasonable  to  suppose  that  it  was  intended  to  leave  the 
purchasers  under  the  previous  Acts  open  to  the  very  same 
objections  against  which  the  purchasers  under  the  42  Geo. 
3,  and  the  subsequent  Acts,  were  protected,  or  to  suppose 
that  the  purchasers  under  the  42  G«o.  3,  would  not  have 
been  excepted  in  the  Act  57  Geo.  3,  c.  100,  if  it  had  not 
been  intended  to  operate  as  to  them  It  must  be  remem- 
bered, too,  in  construing  this  Act,  that  the  legislature  was 
dealing  with  sales  made  under  the  superintendence  of  pub- 
lic officers  appointed  for  the  purpose  of  carrying  out  the 
Acts. 

Assuming,  then,  that  Dr.  King  had  the  right  to  purchase 

under  the  Act,  it  remains  to  be  seen  whether  the  case  of 

fraud  alleged  by  this  bill  has  been  made  out;  for,  if  it  be 

•  proved  that  there  was  fraud  upon  the  Lords  Commission- 
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en  in  the  transaction  of  the  purchase,  I  think  it  would  be        1552. 
the  duty  of  this  Court,  by  any  means  within  its  power,  to 
rectify  the  fraud.     Fraud  vitiates  every  transaction;  and 
if  the  purchase  was  obtained  by  fraud,  it  was  in  effect  no 
purchase,  and  cannot,  I  think,  acquire  any  validity  jfrom     ^^^^ff^"*^* 
the  confirming  statutes. 

For  the  purpose  of  determining  this  question  of  fraud,  I  A  psichaie  ob- 
have  felt  it  to  be  necessary  very  carefully  to  examine  in  ,^01(1  S,  in 
detail  the  documentary  and  parol  evidence  which  has  been  *J^  m/"*^ 
adduced  in  this  cause.     The  documentary  evidence  may  be  ^^^  ««*  ■«- . 

ii».-ii»  It  1  n  1  quire  any  TMid- 

conveniently  divided  into  several  branches:  first,  the  cor-  ityby  theeon- 
respondence  anterior  to  the  proposal  of  1806;  secondly,  t^^'^ 
the  documents  connected  with  that  proposal;  thirdly,  the 
correspondence  between  the  period  when  that  proposal  was 
carried  in,  and  the  proposal  of  1808;  fourthly,  the  docu- 
ments connected  with  the  proposal  of  1808;  and  fifthly, 
the  subsequent  correspondence  and  documents. 

As  to  the  first  branch,  the  correspondence  anterior  to 
the  proposal  of  1806 : — It  is  true  that  the  early  letters  re- 
fer to  Dr.  King's  interest  in  the  redemption  of  the  land- 
tax,  to  the  advantages  he  would  gain  by  it,  and  to  the 
sale  of  the  property  in  connection  with  his  interest  and 
advantage.  But  it  is  to  be  observed,  that  Dr.  King  had  an 
interest  in  all  these  matters  quite  independently  of  any 
idea  of  becoming  himself  the  purchaser  of  the  property, 
and  the  letters  which  refer  to  his  interest  and  advantage 
are  anterior  to  Leigh's  letter  to  him  of  the  19th  of  July, 
1805 ;  from  which  it  is  clear,  that  it  was  then  contemplated 
that  the  right  of  pre-emption  was  in  the  grantees  of  the 
copyhold;  and  that  Dr.  King  was  to  purchase  only  what 
those  grantees  might  not  immediately  take  off.  It  is  not 
until  the  25th  of  March,  1805,  that  Dr.  King  appears  to 
have  been  informed,  through  Mr.  Young,  the  secretary  of 
the  Commissioners,  that  the  right  of  pre-emption  was  in 
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the  lessee;  and  it  is  I  think  from  this  date  we  mnst  con- 
sider him  as  having  seriously  contemplated  the  purchase 
of  the  property.  Looking  at  this  branch  of  the  correspond- 
ence from  that  date,  I  think  it  shews  that  Dr.  King  was 
acting  throughout  under  the  direction  of  Mr  Young;  and 
that,  so  far  from  proving  any  intended  fraud  on  the  part 
of  Dr.  King,  it  evinces  a  most  anxious  desire  on  the  part 
both  of  Mr.  Kingdom  and  Mr.  Leigh,  who  were  acting  for 
him,  to  observe  the  most  perfect  accuracy  in  all  the  details 
of  the  transaction.  The  fair  conclusion,  as  I  think,  from 
this  branch  of  the  documentary  evidence,  is,  that  the  trans- 
action had  not  for  its  inception  any  fraudulent  design,  or 
any  design  to  profit  by  taking  any  undue  advantage  in  the 
purchase  of  the  property. 


As  to  the  second  branch  of  the  documentary  evidence, 
the  documents  connected  with  the  proposal  of  1806: — ^It 
appears,  that,  before  this  proposal  was  carried  in,  a  most 
laborious  and  minute  survey  of  the  property  in  question 
had  been  made  by  Mr.  Kingdom;  who  is  admitted,  by  the 
evidence  on  the  part  of  the  Plaintiff,  to  have  been  a  sur- 
veyor of  eminence  and  respectability,  and  who  seems  to 
have  made  a  previous  survey  of  the  prebendal  estate  upon 
the  occasion  of  the  treaty  for  the  purchase  of  the  lease  of 
1789.  This  survey  fixed  the  annual  value  of  the  property 
proposed  to  be  sold  at  338/.  Os.  S^d,;  and  it  appears,  also, 
that  before  this  proposal  was  carried  in  Mr.  Kingdom  had 
drawn  up,  and  sent  to  Dr.  King,  another  paper,  in  the  na- 
ture of  a  supplement  to  the  document  "  R."  (being  the  do- 
cument No.  517),  in  which  he  had  estimated  the  reversion 
at  23862.  Is.  3d,;  for  this  appears  to  be  the  correct  sum,  al- 
though on  the  face  of  the  paper  it  is  cast  up  at  24682.  Is,  lid. 
I  do  not  find,  however,  any  evidence  upon  the  subject  of 
this  paper  beyond  the  paper  itself,  and  the  letter  of  the 
27th  of  January,  1806,  which  is  supposed,  and  as  I  think 
(although  it  is  mere  speculation)  correctly  supposed  to  refer 
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to  it  The  memorial  now  under  consideration  purports  to 
propose  that  John  King  should  become  the  purchaser  of 
the  property  for  2253Z.  Qs.  5(i  This  memorial  is  in  some 
points  impeached  by  the  Plaintiff.  He  says  that  it  untruly 
represents  the  lease  to  be  in  settlement;  and  that  it  is  un- 
true also  in  representing  that  the  whole  of  the  property 
was  or  might  be  granted  by  copy  of  court  roll  for  five 
lives,  as  appears  by  the  affidavit  annexed;  but  in  another 
point  of  view,  this  memorial  is  the  staple  of  the  Plaintiff's 
case:  for  he  says,  that  it  proves  the  value  of  the  prebend- 
ary's interest  in  the  reversion  to  have  been  2253^  0&  fid, 
exclusive  of  the  rights  and  interests  of  the  lessee  or  lord 
farmer.  I  think  no  weight  is  due  to  the  observations 
which  were  made  in  impeachment  of  this  document;  for 
the  statement,  that  the  lease  was  in  settlement,  was  in  an- 
swer to  a  printed  form  of  requisition,  the  object  of  which 
was  to  ascertain  whether  the  lease  was,  or  not,  the  abso^ 
lute  property  of  the  lessee.  And,  as  to  the  right  to  grant  by 
copy  for  five  lives,  I  think  the  evidence  in  this  cause  as  to 
the  custom  of  the  manor  fully  establishes  that  right  It 
is  true,  that  some  tenements,  called  QramH^B  tenements  and 
Soutk  ChtJlick,  had  been  granted  out  upon  common  law 
leases;  but  those  leases  were  granted  by  persons  having 
partial  interests,  and  could  not  therefore  destroy  the  cus« 
tom  which  had  prevailed  in  the  manor.  The  important 
question  upon  this  document  is,  whether  the  22532.  0&  5cL 
did  or  did  not  include  the  interest  of  the  lessee  or  lord 
farmer.  It  was  most  confidently  argued  on  the  part  of 
the  Plaintiff,  that  it  did  not  That  argument  was  mainly 
founded  upon  the  paper  Na  517,  in  which  Mr.  Kingdom, 
after  stating  in  one  column  the  value  of  the  reversion  after 
the  then  present  existing  lives,  states  in  the  two  next  suc^ 
ceeding  columns  (0.  and  P.)  the  respective  values  to  renew 
a  third  life,  and  to  renew  two  lives  after  three;  and  then  in 
another  column  carries  out  the  value  of  the  reversion  cor- 
rected.   It  was  aigued,  that  the  sums  in  the  columns  0. 
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and  P.  represented  the  interest  of  the  lessee  or  lord  fanner; 
but  I  am  of  opinion  that  this  conclusion  is  altogether  erro- 
neous, and  that  the  2253Z.  0&  5d  included  the  interest  of 
the  lessee  or  lord  farmer.  What  the  sums  in  the  columns 
0.  and  P.  really  represent,  is,  in  my  opinion,  this :  the  sums 
which  the  then  tenants  would  pay  for  the  addition  of  one 
life  to  the  two  already  existing,  and  for  the  further  addi- 
tion of  two  lives  after  the  three  were  filled  up;  but  the 
value  of  the  lessee's  or  lord  farmer's  interest  would  be  not 
merely  what  the  then  tenant  would  pay  for  these  addi- 
tions, but  what  they  and  succeeding  tenants  would  pay  for 
any  additional  lives  which  might  be  granted  at  any  time 
during  the  continuance  of  the  lessee's  or  lord  farmer's  in- 
terest. Mr.  i2ott,  dealing  with  this  matter  in  his  argu- 
ment, said,  that,  admitting  that  the  value  of  the  lord  far- 
mer's interest  in  respect  of  his  right  to  fill  up  five  lives  in 
the  event  of  any  life  expiring  during  the  existence  of  his 
lease  was  included  in  the  2253Z.  0«.  6d,  this  interest  of  the 
lord  farmer  was  valueless  and  inappreciable;  but  I  can- 
not assent  to  that  position.  I  think  it  was  of  considerable 
value,  although  the  actual  value  of  it  would  be  difficult  to 
calculate.  That  the  lord  fanner's  interest  was  included 
in  the  22532.  Off.  5d  appears  to  me  to  be  clear  from  this, 
that  the  reserved  rents  were  taken  at  twenty-five  years' 
purchase,  and  the  prebendary's  interest  in  them  in  rever- 
sion on  the  lease  of  1804,  could  not  possibly  be  of  that  va- 
lue. The  only  other  document  which  I  find  in  immediate 
connection  with  the  memorial  of  1806,  is  the  document 
Y., — ^the  instructions  for  Kingdom's  affidavit,  which  does 
not  appear  to  me  to  require  any  comment  I  should  ob- 
serve, however,  before  parting  with  this  part  of  the  docu- 
mentary evidence,  that  it  is  a  circumstance  open  to  sus- 
picion, that  Dr.  Kirig^  having  in  his  possession  this  appen- 
dix of  Kingdom  8j  in  which  he  valued  the  reversion  at 
23862.  Iff.  3(2.  (which  as  before  observed  is  the  correct  sum), 
should  have  proposed  to  become  the  purchaser  at  the  sum 
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of  2253Z.  08.  5d ;  but,  on  the  other  hand,  it  is  to  be  ob- 
servcid  that  his  proposal  proceeds  on  an  annual  rental  of 
388Z.  0^.  8id,y  although  this  appendix  makes  the  annual 
rental  somewhat  less  than  3872.;  and  it  seems  probable, 
therefore,  that  for  some  reason,  which  cannot  now  be  ex- 
plained, this  paper  was  not  adopted  or  acted  upon;  and  at 
all  events  I  think,  that,  at  this  distance  of  time,  and  after 
the  deaths  of  the  parties  who  might  have  explained  the 
matter,  the  Court  could  not  have  acted  upon  the  suspicion 
which  arises  firom  this  circumstance,  even  if  the  transac- 
tion of  1806  had  been  the  final  transaction;  and  far  less 
do  I  think  that  the  Court  would  be  justified  in  carrying 
the  suspicion  thus  introduced  in  the  case  from  the  trans- 
action of  1806  into  the  subsequent  transaction  of  1808;  and 
upon  the  whole,  therefore,  I  think  that  this  branch  of  the 
documentary  evidence  does  not  advance  the  Plaintiff's  case. 


1862. 


Jvdgmmk, 


As  to  the  third  branch  of  the  documentary  evidence, 
the  correspondence  in  the  interval  between  the  proposals 
of  1806  and  1808:— The  early  letters  relate  to  the  affidavit 
as  to  the  custom  of  the  manor,  a  question  of  which  I  have 
already  disposed;  but  these  letters  are  of  some  importance, 
as  shewing  that  the  Commissioners  required  to  be  satisfied 
by  the  proper  evidence;  and  that  Dr.  King  was  still  in  com- 
munication with  Mr.  Young,  their  secretary.  The  more 
important  part,  however,  of  this  branch  of  the  evidence,  is 
that  which  relates  to  the  withdrawal  of  the  proposal  of  1806. 
It  appears,  that,  after  that  proposal  had  been  accepted, 
Dr.  King  claimed  to  be  entitled  by  virtue  of  his  lease  to 
five-sixths  of  the  surplus  of  the  purchase  monies  beyond 
what  would  be  required  for  th6  redemption  of  the  land- tax; 
and,  this  claim  not  having  been  acceded  to,  he  then  with- 
drew the  proposal:  and  from  this  it  is  argued,  that  Dr. 
King  then  valued  the  interest  of  the  lessee  only  at  five- 
sixths  of  this  surplus;  but  I  think  the  facts  do  not  warrant 
this  conclusion.     Dr.  King  had  sold  for  the  express  pur- 
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pose  of  redeeming  the  land-tax,  and  he  could  not  therefore 
claim  back  the  money  which  was  required  for  the  redemp- 
tion ;  and  it  is  not  to  be  wondered  at  that  he  did  not  claim, 
if,  in  fact,  he  did  not  claim  (and  we  have  no  evidence  upon 
the  subject,  except  the  letter  and  bill  of  costs  of  Mr.  James), 
money  which  he  himself  estimated  as  the  value  of  what  be- 
longed to  the  prebendal  estate.  His  claim  to  five-sixths, 
however,  is  important,  as  shewing  that  at  this  period  he 
estimated  the  interests  of  the  lessee  and  the  prebendary  to 
be  in  the  proportion  of  five*sixths  and  one-sixth,  and  as  con- 
veying to  the  Commissioners'  knowledge  that  he  claimed  to 
be  interested  in  the  lease.  I  cannot,  therefore,  agree  with 
the  Plaintiff's  conclusion  against  Dr.  Kitigj  so  far  as  it  is 
founded  on  this  branch  of  the  evidence. 


As  to  the  fourth  branch,  the  documents  connected  with 
the  proposal  of  1808 : — The  most  important  document  to  be 
here  considered  is  the  proposal  itself.  In  the  proposal,  we 
find  the  value  of  the  prebendary's  reversion  calculated  at 
six  years'  purchase  of  one-sixth  of  the  annual  value  of  the 
premises  and  of  the  chief  rents  and  heriots.  It  was  said, 
that  there  was  no  evidence  to  shew  that  this  was  the  pro- 
per mode  of  estimating  the  value  of  the  prebendary's  in- 
terest But  it  is  clear  how  this  value  was  estimated.  It 
was  taken  at  six  years'  purcha^  on  the  annual  value  to 
the  lessee,  and  this  I  apprehend  is  a  fair  price  for  a  rever- 
sion on  three  lives.  It  is  (as  appears  from*  Scriven  on 
Copyholds  (a), )  the  price  which  the  Copyhold  Enfranchise- 
ment Commissioners  (basing  their  calculation  upon  the 
transactions  under  the  Land-tax  Redemption  Acts),  have 
set  upon  the  enfranchisement  of  copyholds  for  three  lives. 
If,  therefore,  there  was  any  error  in  this  mode  of  estimating 
the  value  of  the  prebendary's  interest,  it  must,  I  think, 
have  been  in  the  ascertainment  of  the  annual  value  of  the 
property  to  the  lessee;  but,  from  the  nature  of  the  case,  this 

(a)  Vol.  2,  p.  1128,  4th  Edit.,  by  Stalman, 
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value  could  only  be  ascertained  by  an  average;  and  the 
bill  does  not  allege  that  the  average  taken  was  unfair.  If 
the  Plaintiff  intended  to  found  a  charge  of  fraud  upon  the 
mode  of  estimating  this  value,  I  think  he  should  in  a  case 
of  this  description  have  alleged  and  proved  it.  The  bill, 
though  it  impeaches  the  price  paid  for  the  reversion,  and 
assigns  some  grounds  for  impeaching  it,  does  not  refer  to 
any  such  ground  as  this.  Surely  the  Court  could  not  be 
justified  in  imputing  to  the  Commissioners  that  they  ac- 
cepted the  proposal  without  any  reason  whatever  for  adopt- 
ing this  mode  of  valuation.  It  was  said,  the  court  rolls  of 
the  manor  shewed,  that  what  is  called  the  fineable  value 
of  the  property  was  more  than  one-sixth  of  the  annual 
value;  but  this  was  upon  a  calculation  of  the  fines  for 
twenty-one  years  only,  which  cannot,  I  think,  afford  any 
fair  criterion  of  the  value.  Another  objection  which  was 
made  upon  this  proposal  was,  that  it  states  the  land-tax  re- 
deemed to  be  142.  4«.  d^d,  whereas,  it  appears  by  the  cer- 
tificate of  redemption,  that  this  land-tax  was  in  truth  only 
181.  10a  8id*;  but  the  land-tax  here  referred  to  was  the 
land-tax  on  the  property  sold,  and  has  therefore  very  little 
to  do  with  the  case;  and  the  letters  of  the  30th  of  May, 
1803,  shew  how  this  difference  arose.  I  cannot,  therefore, 
assent  to  the  Plaintiff's  views  upon  this  fourth  head  of  the 
evidence. 


1852. 


Judgment 


As  to  the  fifth  and  remaining  head  of  the  documentary 
evidence,  the  subsequent  correspondence  and  documents  : 
— ^These  relate  to  the  subsequent  sales  by  Dr.  King;  and  it 
was  argued  from  them,  that  they  prove  that  the  property 
was  purchased  by  Dr.  Kinff  at  a  most  gross  undervalue ; 
but  this  argument  went  upon  the  footing  of  measuring  the 
share  of  the  purchase  money  attributable  to  the  ulti- 
mate prebendal  reversion,  either  by  the  annual  value  of 
the  prebendal  interest  to  the  lessee,  or  by  the  number  of 
years'  purchase  given  for  the  prebendal  reversion ;  and  I 
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do  not  think  that  the  share  of  the  purchase  money  attri- 
butable to  the  ultimate  reversion  can  be  justly  estimated 
by  either  of  these  measures  The  annual  value  of  the 
prebendal  interest  to  the  lessee  has  reference  to  the  in- 
terest in  possession,  and  has  nothing  whatever  t«  do  with 
the  value  of  the  reversion ;  and  the  six  years'  purchase 
given  for  the  prebendal  reversion  can  only  be  looked  at  as 
the  value  of  that  reversion  taken  per  se,  and  affords  no 
measure  of  the  proportion  of  purchase  money  which  ought 
to  be  attributed  to  it  when  sold  in  connection  with  the 
lessee's  interest* 


We  come  then  to  the  depositions  of  the  witnesses: — ^Two 
surveyors^  who  are  examined  for  the  Plaintiff,  state  the 
value  of  the  reversion  to  have  been  many  times  greater 
than  the  price  which  was  given  for  it  by  Dr.  King,  Two 
actuaries,  who  have  been  examined  for  the  Defendants, 
estimate  the  reversion  at  much  less  than  the  price  which 
was  given.  I  have  no  hesitation  in  preferring  the  evidence 
of  the  actuaries,  who  are  in  the  habit  of  making  such  cal- 
culations, to  that  of  the  surveyors,  who  do  not  venture  in 
their  evidence  to  fix  the  value,  and  give  no  reason  what- 
ever for  the  conclusion  at  which  they  have  arrived.  We 
have  also  the  evidence  of  Mr.  Hay^  which  was  relied  upon 
on  the  part  of  the  Plaintiff  as  shewing  that  the  Commis- 
sioners did  not  look  to  the  question  of  value ;  but  I  think 
it  by  no  means  bears  out  that  position.  What  I  under- 
stand him  to  say  is,  that,  in  cases  where  the  Commissioners 
approved  of  the  sale,  they  adopted  the  surveyor's  estimate; 
but  he  does  not  state,  and  it  would  be  most  unjust  to  the 
Commissioners  to  suppose  that  he  could  have  truly  stated, 
that,  in  cases  where  they  had  any  doubt  upon  the  pro- 
posal, they  acted  in  blind  confidence  upon  the  report  of 
the  surveyor,  and  did  not  require  the  further  information 
which,  under  the  Act  of  Parliament,  it  was  their  duty  to 
obtain. 
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I  have  thus  minutely  examined  the  evidence  in  this 
case,  because  so  much  reliance  was  placed  upon  it  on  the 
Plaintiff's  behalf;  but  I  think  that  very  little  of  it  has  any 
substantial  bearing  on  what,  in  my  judgment,  is  the  real 
question  at  issue  in  this  cause.  The  Lords  Commissioners 
were  satisfied  with  the  proposal  made  by  Dr.  King^  and, 
apart  from  the  question  of  his  capacity  to  purchase,  I 
think  the  point  to  be  tried  is,  whether  any  fraud  or  decep- 
tion was  practised  upon  them.  The  Plaintiff  has  alleged 
this  to  have  been  the  case,  and  that  the  Bishop  also  was 
deceived;  but  in  my  opinion  he  has  failed  in  proving  the 
case.  It  was  argued  on  his  part,  that  the  transaction  was 
so  fraught  with  irregularities,  that  fraud  must  be  pre- 
sumed ;  but  I  see  no  irregularities  which  could  justify  the 
inference  of  fraud ;  and  if  the  irregularities  were  greater 
than  they  are,  I  think  that  it  would  be  most  unjust  to 
draw  from  them  the  inference  of  fraud  at  this  distance 
of  time,  and  when  many  of  the  documents  relating  to  the 
transaction  have  probably  been  lost.  The  bill,  for  instance, 
allies  that  there  was  no  surveyor's  affidavit;  but  VLr.King, 
in  his  evidence,  says  he  has  no  doubt  that  there  was.  It 
is  not,  however,  now  forthcoming.  It  is  to  be  observed, 
also,  that  there  are  documents  proved  by  the  Plaintiff  to 
have  been  obtained  from  the  Land-Tax  Office,  which  have 
not  been  produced  by  him. 


1852. 


Jvdffmeat^ 


Another  point  which  has  been  raised  by  this  bill  is  upon 
the  validity  of  the  lease  of  1804.  I  entertain  no  doubt 
upon  this  point.  It  is  true  there  is  evidence  that  the  lease 
of  1789  was  not  assigned  until  after  the  date  of  the  lease 
of  1804,  and  of  the  indorsement  of  the  livery  of  seisin 
upon  it;  but,  looking  at  the  other  evidence  in  the  cause, 
I  think  it  clear  that  the  lease  of  1804  was  not  executed 
until  after  the  assignment  and  surrender  of  the  lease  of 
1789;  and  one  of  the  letters  of  October,  1804,  proves,  I 
think,  that  livery  of  seisin  was  at  the  time  given;  a  fact, 
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should  not  have  hesitated  to  presume. 


The  case  standing  thus  upon  the  merits,  it  is  not  perhaps 

judgmenL    necessary  to  go  further,  particularly  having  regard  to  the 

allegations  of  fraud  contained  in  this  bill,  and  to  the  now 

established  rule  of  the  Court  as  to  cases  in  which  fraud  is 

Effectof length    alleged,  and  the  Plaintiff  fails  to  prove  it.   But  irrespective 

^w&en  ^e""^  of  the  merits  of  the  case,  I  think  that  the  length  of  tune 

tmiiMctiont       which  has  elapsed  presents  a  most  serious  objection  to  the 

coDipluiied  01 

ud  the  inrtita-  Plaintiff's  case.  It  is  not  the  rule  of  this  Courty  that  a  trans- 

fbrraii^agaiDft  actiou  which  Can  be  impeached  in  its  inception,  can  be 

SrSdiidOT  impeached  at  any  distance  of  time.    This  is  not  a  case  of 

character  on  direct  trust  in  Dr.  Kinff,    So  far  as  he  could  be  affected 

to  reUef  if  by  any  relation  of  trust  or  confidence,  that  relation  de 

fc^^^ea^for  ^^^  ceased  upon  the  sale  to  him  being  completed.    He 

a  long  period,  fronx  that  time  ceased  to  hold  as  prebendary,  and  thence- 

eridence  hai 

beenioat,  and    forth  he  and  thoso  claiming  under  him  have  held  as 

it  hai  become  

impoMibie  to      owners. 

regtore  the  De- 
fendant to  the 

same  petition         The  Lords  Commissioners  whom  the  legislature  em- 
mightharebeen  powcred  to  deal  with  the  property  were  parties  to  the  sale. 

m^ifAeimt       rj^^  ^^  ^^  ^  jg^g^  ^^  ^^^  ^^jy  ^  ^^  ^  ^^^  ^^  j^. 

promptly  peach  it    It  was  not  questioned  by  the  Defendant  Eeene, 

the  immediately  succeeding  prebendary.  The  Plaintiff's 
title  to  impeach  it  accrued  in  1833;  and  it  is  proved  that 
ever  since  that  time  he  has  been  in  receipt  of  the  172.  per 
annum  land-tax,  for  the  redemption  of  which  the  property 
was  sold,  and  has  received  it  with  full  knowledge  that  the 
property  was  sold  for  the  purpose  of  such  redemption.  It 
is  said  he  did  not  know  the  circumstances  attendant  upon 
the  sale:  the  discovery  of  the  papers  in  the  Land-Tax  Office 
is  allied  as  an  excuse  for  the  delay  in  the  proceedings ;  but 
that  discovery  was  not  made  till  the  year  1850,  and  cannot 
therefore  have  been  the  cause  of  the  delay.  That  delay 
has  been  of  no  trifling  consequence.     One  at  least  of  the 
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parties  who  could  have  given  an  account  of  this  trans- 
action (Mr.  Young)  had  died  in  the  meantime;  and  sup- 
posing the  Plaintiff  to  have  been  within  the  equity  of  the 
confirmation  act,  and  to  have  had  five  years  from  the  time 
when  his  title  accrued  to  assert  that  title,  the  means 
which  that  Act  afforded  of  doing  complete  justice  to  the 
Plaintiff,  without  at  the  same  time  doing  injustice  to  the 
Defendants,  have  been  lost.  Under  these  circumstances, 
I  think  I  should  not  be  going  too  far  in  holding  that  this 
bill  ought  to  be  dismissed  upon  the  ground  of  length  of 
time  only.  At  all  eyents,  I  am  of  opinion  that  it  ought  to 
be  dismissed;  and  as  to  the  costs,  I  think  that  I  cannot 
in  justice  refuse  them. 
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Some  bills  of  costs  and  letters,  which  were  produced  on 
the  part  of  the  Defendant  WiUiam  King,  were  objected  to 
by  the  Plaintiff,  and  read  de  bene  esse  only.  I  have  looked 
into  the  cases  upon  the  subject,  and  am  of  opinion  that 
the  eyidence  was  admissible,  although  I  have  not  found  it 
necessary  to  rely  upon  it 
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Feh  im  dh  BILLAGE  v.  SOUTHER 

Relief;  on  the  X  HE  bill  was  filed  for  the  cancellation  of  a  promissory 

m^ng  aboiefl '  ^otc  for  325Z.,  given  by  the  Plaintiff  to  the  Defendant,  and 

riv^ag^it  ^^'  *^  injunction  to  restrain  the  negotiation  of  the  note 

the  liabiUty  of  and  proceedings  at  law  upon  it 

the  maker  of  a  it  o  r 

promissory  note, 

taken  from  a         The  Plaintiff  was,  firom  the  year  1840  to  1848,  a  shoe- 
poor  patient  on  ^^      »    .  i        .  vi  • 
the  occasion  td  maker  at  Cambridge^  m  a  small  way  of  business;  and  the 

positSn*iniife,  Defendant  was  a  surgeon  in  the  same  town.    From  1840, 

attendMuwii-  *^®  Plaintiff  appeared  to  have  required  constant  medical 

oat  any  account  and  surgical  attendance,  and  to  have  employed  the  Defend- 

rendered,  and     ant  almost  Continuously.    In  1843,  the  Plaintiff  had  be- 

b«yond*what*    come  indebted  to  the  Defendant  for  his  services  and  at- 

wasdnefor       tendance:  and  the  Defendant  sued  him  in  the  Boromrh 

his  attendance,  ,  ^ 

on  the  most  Court  of  Cawhridgey  and  recovered  the  amount  which  was 
•ode^^iargei.  then  due.  The  Plaintiff  still  continued,  however,  to  em- 
if  the  right  ploy  the  Defendant,  until  1848,  when,  the  Plaintiff's  daugh- 
taken  by  a  per-  ter  being  about  to  marry  a  nobleman  of  high  rank,  he  left 
dcntial  Vital?  busiuess,  and  quitted  Camhidge.  It  was  upon  the  occa- 
tion  be  ques-      gion  of  the  Plaintiff's  thus  leaving  Cambridge,  that  the  note 

tionedmeqmtv,   ,  ,  .  ^  ^ 

and  it  it  sought  in  question  was  given. 

to  be  sustamed 

"libenStyflt        The  statement  made  by  the  bill  was,  that,  during  the 
ihM^t^*'^   time  immediately  preceding  the  departure  of  the  Plaintiff 

the  inten- 
tion of  the  party  from  whom  the  benefit  emanated  to  be  liberal;  bnt  intention  imports  knowledge, 
and  liberality  imports  the  absence  of  influence,  and  the  onus  of  establishing  a  gift  in  such  circum* 
stances  rests  with  the  party  who  has  receiyed  it 

The  bill  sought  to  restrain  the  Defendant  from  proceeding  to  recoyer  the  amount  of  a  promissory 
note  for  3251.,  on  two  grounds :  first,  that  the  PlamtiiF  had  signed  it  in  the  belief  lliat  it  was  for  25/. 
only;  and,  secondly,  that  it  was  giyen  by  the  Plaintiff,  the  patient, to  his  medical  attendant,  on  the 
occasion  of  an  accession  of  fortune  to  the  &mily  of  the  patient,  without  any  account  deliyered,  and 
for  an  amount  more  than  would  be  due  for  medical  attendance,  on  the  most  extiayagant  scale  of 
chaiges;  and  the  Court,  on  proof  of  the  circumstances  constituting  the  second  ground  of  relief — Hdd^ 
that  the  Plaintiff  was  entitled  to  a  declaration  that  the  note  should  stand  as  a  security  only  for  the  ' 
amount  due  for  medical  attendance  on  the  Plaintiff,  although  the  case  of  the  Plaintiff  as  to  the  first 
ground  of  relief  sought  by  his  bill  was  wholly  disproved. 

That  the  Plaintiff  in  equity  haying  an  equitable  as  well  as  a  legal  defence  to  the  action  on  the 
note,  and  having  filed  his  bill,  was  not  bound  to  go  into  evidence  at  the  trial  at  law  to  establish  his 
legal  defence,  but  might  rely  on  his  case  in  equity. 
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from  Ca7nb7'idffe,  he  had  had  but  little  occasion  for  the 
Defendant's  services,  and  his  bill  of  charges  for  such  pe- 
riod had  not  been  delivered,  but  the  amount  justly  due  for 
such  period  could  not  have  exceeded  252. ;  that,  during  the 
employment  of  the  Defendant  as  the  Plaintiff's  medical 
attendant,  the  Defendant's  bill  did  not  exceed  30Z.  or  402. 
a  year,  and  was  generally  about  252.;  that,  in  February, 
1848,  in  the  morning  of  the  day  when  the  Plaintiff  left 
Cambridge^  he  called  on  the  Defendant,  and  informed  him 
that  he  was  going  to  reside  in  London;  that  the  Defendant 
thereupon  said,  he  must  have  a  settlement  of  his  account; 
upon  which  the  Plaintiff  asked  what  the  amount  was,  and 
the  Defendant  replied  that  he  did  not  know  exactly,  but 
he  supposed  it  was  about  the  usual  sum,  and  that  he 
wished  to  have  a  bill  or  note  for  the  amount;  which  the 
Plaintiff  said  he  was  willing  to  give;  that  a  promissory  note 
was  drawn  up  by  theDefendant,  and  placed  before  the  Plain- 
tiff for  his  signature;  that  the  Plaintiff  then  fully  believed 
and  understood,  from  the  representations  then  made  to  him 
by  the  Defendant,  that  the  promissory  note  was  for  the  sum 
of  252.  only ;  and  that  the  Defendant  then  distinctly  stated  to 
the  Plaintiff,  that  the  note  was  intended  as  a  security  only 
for  the  sum  then  justly  due  and  owing  from  the  Plaintiff 
to  theDefendant  as  his  medical  attendant;  that  the  Plain- 
tiff was  an  illiterate  person,  and  not  accustomed  to  read 
or  understand  written  documents;  and  that  he  did  not 
read  over  or  examine  the  note  before  signing  it,  but  signed 
it  upon  the  faith  of  the  Defendant's  representations,  and  in 
the  belief  that  the  note  was  for  252.  only,  and  was  merely 
intended  as  such  security;  that  the  Plaintiff  was  ignorant 
whether  the  note  was  dated,  or  the  amount  filled  up,  when 
he  signed  it,  but  he  had  since  discovered  that  it  had  been 
then  or  subsequently  filled  up,  and  was  now  dated  the  1st 
of  March,  1848,  and  was  for  3252.,  with  lawful  interest,  and 
was  expressed  to  be  for  value  received;  that,  at  the  time 
when  the  Plaintiff  signed  the  note,  no  account  of  charges 
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for  medical  attendance  was  made  out  or  delivered;  and 
that  whatever  sum  there  was  then  justly  due  for  such  at- 
tendance, was  considerably  less  than  325Z.,  and  did  not  in 
fact  exceed  252.  or  thereabouts,  at  the  utmost 

The  bill  alleged,  that  the  signature  of  the  Plaintiff  to 
the  note  was,  in  manner  and  under  the  circumstances 
aforesaid,  obtained  by  the  fraud  and  deceit  of  the  Defend- 
ant; and  that  the  Plaintiff  had  never  received  any  consi- 
deration for  the  same,  beyond  the  amount  then  justly  due 
to  the  Defendant  as  his  medical  attendant 


The  answer  of  the  Defendant  stated,  that  the  Plainti^ 
on  the  occasion  of  his  leaving  Cambridge^  called  on  the  De- 
fendant, and  stated  the  change  about  to  take  place  in  his 
circumstances  on  the  marriage  of  his  daughter,  and  at  the 
same  time  expressed  his  obligations  to  the  Defendant  for 
his  skilful  and  constant  attention  and  care,  and  his  desire 
to  recompense  the  Defendant  for  his  medical  services;  that 
the  Plaintiff  called  on  the  Defendant  on  the  1st  of  March, 
1848,  for  the  express  purpose  of  giving  the  Defendant  a 
promissory  note  in  payment  of  the  amount  due  to  him ; 
that,  after  the  Defendant  had  named  SOOL  as  a  proper  re- 
muneration for  his  services,  and  the  sum  had  been  di8CUB8^ 
ed,  3252.  was  expressly  fixed  upon  and  agreed  to  by  the 
Plaintiff;  and  the  note  was  thereupon  made  out  for  that 
amount,  and  the  Plaintiff  read  over  and  understood,  and 
signed  the  same,  in  the  presence  of  the  Defendant's  ser- 
vant, who  attested  his  signature.  In  reply  to  an  interro- 
gatory in  the  bill,  the  Defendant,  in  the  schedule  to  one 
of  his  answers,  gave  an  account  which  commenced  in  the 
year  1840,  and  in  which  he  chaiged  the  Plaintiff  half  a 
guinea  for  each  visit,  besides  medicines,  the  visits  being 
frequently  daily  visits  for  several  months  together.  In 
another  schedule  to  the  answer,  he  also  gave  an  account 
of  sums  which  he  had  received  from  the  Plaintiff. 
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There  was  no  direct  evidence  in  the  cause  as  to  what 
passed  at  the  time  the  note  was  given,  except  the  evidence 
of  Willows,  the  Defendant's  servant,  who  was  examined  on 
the  part  of  the  Defendant,  who  stated,  that,  his  master's 
bell  having  been  rung,  he  went  into  the  parlour,  where  he 
saw  the  Plaintiff  and  Defendant  together ;  that  he  was 
desired  by  his  master  to  go  and  purchase  a  promissory 
note  stamp  for  3252.,  and  IZ.  was  given  him  to  pay  for  it; 
that  he  fetched  the  stamp  accordingly,  though  he  did 
not  know  how  much  he  paid  for  it ;  that,  after  he  had  given 
the  stamp  to  his  masteri  the  bell  was  again  rung,  and  on 
entering  he  found  his  master  filling  up  the  promissory 
note;  that  his  master  read  it  aloud,  and  handed  it  to  the 
Plaintiff,  who  read  it,  said  it  was  all  right,  and  signed  it ; 
that,  by  the  desire  of  his  master,  he  (the  deponent)  sign- 
ed it ;  that  his  master  s  visiting-books  were  in  the  room, 
but  he  did  not  see  them  referred  to  on  that  occasion ;  and 
that  he  heard  the  Plaintiff  say,  on  leaving  the  house,  that 
he  would  send  402.  or  502.  in  a  month,  and  the  remainder 
as  soon  as  possible ;  and  that  he  had  heard  him  on  other 
occasions  say  he  would  send  the  interest  in  a  fortnight; 
and  that  he  owed  his  life  to  the  Defendant.  This  witness, 
and  several  others  on  the  part  of  the  Defendant,  proved 
very  frequent  attendances  by  the  Defendant  upon  the 
Plaintiff  throughout  nearly  the  whole  period  from  1 840  to 
1848.  On  the  other  hand,  it  was  proved  on  the  part  of 
the  Plaintiff,  that  the  charges  contained  in  the  schedule 
to  the  answer  were  exorbitant;  and  that,  assuming  the 
account  given  by  the  schedule  to  be  correct,  and  proceed- 
ing upon  the  footing  of  the  account  having  been  settled  to 
1843  by  the  action  in  the  Borough  Court,  less  than  the  sum 
of  3252w  was  due  from  the  Plaintiff  to  the  Defendant  at  the 
date  of  the  promissory  note,  after  giving  credit  to  the  Plain- 
tiff for  the  sums  which  were  paid  by  him. 


1862. 


Statement. 


The  Plaintiff  brought  an  action  against  the  Defendant 
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1852.  upon  the  promissory  note,  but>  before  the  trial  of  the  ac- 
tion, the  bill  was  filed.  The  Plaintiff  pleaded  to  the  action 
fraud  and  covin,  but  went  into  no  evidence  at  the  trial,  and 
a  verdict  was  found  against  him  on  proof  of  his  signature  to 
the  promissory  note.  On  the  same  morning  on  which  the 
action  was  tried,  and  as  it  would  appear  before  the  trial, 
an  injunction  against  further  proceedings  at  law  was 
granted  by  this  Court.     At  the  hearing, 

ArffumemL  Mr.  RoU  and  Mr.  Cole  for  the  Plaintiff,  relied  principally 
on  the  equity  raised  by  the  bill,  that  the  note  should  be 
treated  only  as  a  security  for  what  was  actually  due  to 
the  Defendant  for  his  medical  services  to  the  Plaintiff, 
and  upon  their  relative  position  of  surgeon  and  patient  as 
bringing  them  within  the  relation  in  which  the  Court 
would  guard  one  party  against  the  influence  of  the  other. 
They  argued,  that  the  existence  of  such  influence  in  the 
circumstances  of  the  case  would  disentitle  the  Defendant 
from  taking  the  note  as  a  payment  or  settlement  of  his 
claim,  without  reference  to  its  actual  amount. — ^They  cited 
Bent  V.  Bennett  (a),  Popham  v.  Brooke  (b},  and  Oibson  v. 
Ruaaett  (c). 


Mr.  Stuart  and  Mr.  Rogers,  for  the  Defendant,  contend- 
ed, that  the  suit  was  founded  on  an  allegation  of  positive 
fraud,  which  was  disproved  by  the  evidence;  and  that  in 
such  a  case  the  bill  must  be  dismissed.  The  Plaintiff  must 
have  known  the  statements  of  his  bill  to  be  untrue ;  and  in 
such  a  case  he  would  not  be  allowed  to  fall  back  upon  a 
secondary  ground  of  relief,  wholly  independent  of  the 
fraud:  Wilde  v,  Oibson  (d).  If  the  Plaintiff  had  brought 
forward  his  case  as  a  question  of  account  alone,  the  De- 
fendant might  have  submitted  to  have  had  that  question 


(a)  7  Sim.  639 ;  4  My.  &  Cr.  269. 

(b)  6  Buss.  8. 


(c)  2  Y.  &  C.  C.  C.  104. 
(rf)  1  H.  L,  Gas.  605. 
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tried  in  the  action  at  law,  and  the  prosecution  of  the  suit 
would  have  been  unnecessary.  The  Plaintiff  could  have  in- 
sisted at  the  trial  of  the  action  on  the  defence  which  he 
now  makes,  and  the  Defendant,  as  payee  of  the  note,  would 
only  have  recovered  the  amount  actually  due  to  him.  The 
injunction  to  restrain  the  action  was  therefore  unneces- 
sary, and  in  fact  prevented  the  trial  of  the  real  question 
in  dispute:  Jones  v.  Hibbert{a),  Darnell  v.  Williams  (6). 


1852. 


Argumentf 


Vicb-Chanobllor,  after  stating  the  facts: — 

The  question  is,  whether  the  Plaintiff  has  made  out  a 
case  for  equitable  relief.  So  far  as  his  case  depends  upon 
the  allegation  that  he  supposed  the  promissory  note  to  be 
for  252.  only,  it  is  clear  that  he  has  not;  and  the  question 
therefore  wholly  depends  upon  the  other  circumstances  of 
the  case. 


Judf/ment, 


It  was  argued  on  the  part  of  the  Defendant,  that  the 
case  must  be  considered  to  have  been  wholly  disposed  of 
by  the  verdict  at  law;  but  if  the  Plaintiff  has  an  equitable 
case,  it  cannot  I  think  have  been  destroyed  by  the  fact  of 
his  not  having  gone  into  evidence  at  law.  He  had  a  right, 
if  he  thought  proper,  to  rely  upon  his  equitable  case,  and 
to  permit  the  verdict  to  go  against  him  at  law.  The  ques- 
tion therefore  falls  to  be  determined  upon  the  merits,  tak- 
ing the  Plaintiff  to  have  been  fully  aware  that  the  pro- 
missory note  was  for  325Z. 

The  case  in  this  respect  is:  that  a  medical  attendant 
has  taken  from  a  poor  patient  a  promissory  note  for  an 
amount  beyond  what  was  due  to  him,  upon  the  most  ex- 


(a)  2  Stark.  304. 


{b)  lA  166. 


VOL.  IX. 


K  N 


H.  W. 
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Judgment, 


traordinary  scale  of  charges,  and  this  at  a  time  when  the 
patient's  position  in  life  was  about  to  be  changed.  I  am 
of  opinion  a  Court  of  equity  will  not  permit  this.  No  part 
of  the  jurisdiction  of  the  Court  is  more  useful  than  that 
which  it  exercises  in  watching  and  controlling  transactions 
between  persons  standing  in  a  relation  of  confidence  to 
each  other;  and  in  my  opinion  this  part  of  the  jurisdiction 
of  the  Court  cannot  be  too  freely  applied,  either  as  to  the 
persons  between  whom,  or  the  circumstances  in  which  it 
is  applied.  The  jurisdiction  is  founded  on  the  principle 
of  correcting  abuses  of  confidence,  and  I  shall  have  no 
hesitation  in  saying  it  ought  to  be  applied,  whatever  may 
be  the  nature  of  the  confidence  reposed,  or  the  relation  of 
the  parties  between  whom  it  has  subsisted.  I  take  the 
principle  to  be  one  of  universal  application,  and  the  cases 
in  which  the  jurisdiction  has  been  exercised — those  of 
trustees  and  cestui  que  trust — ^guardian  and  ward — attor- 
ney and  client — surgeon  and  patient — to  be  merely  in- 
stances of  the  application  of  the  principle. 


In  this  case  there  can  be  no  doubt  that  a  relation  of 
confidence  subsisted,  and  there  can  be  equally  little  doubt 
that  advantage  has  been  taken  of  that  confidence.  Why 
was  the  amount  of  the  debt  which  was  due  from  the  poor 
man  to  be  altered,  because  his  position  in  life  was  about 
to  be  changed?  And  why  was  the  alteration  to  be  made 
without  any  account  being  rendered,  or  any  explanation 
being  ofiered?  It  is  said,  that  he  intended  to  be  liberal, 
and  that  this  Court  would  not  prevent  him  from  being  so: 
and  no  doubt  it  would  not  if  such  were  his  intention;  but 
intention  imports  knowledge,  and  liberality  imports  the 
absence  of  influence;  and  I  see  no  evidence  in  this  case 
either  of  knowledge  or  of  the  absence  of  influence:  and 
where  a  gift  is  set  up  between  parties  standing  in  a  con- 
fidential relation,  the  onus  of  establishiog  it  by  proof  rests 
upon  the  party  who  has  received  the  gift. 
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I  am  of  opinion,  therefore,  that  this  transaction  cannot 
stand;  but  the  Defendant  is  of  course  entitled  to  be  paid 
what  was  justly  due  to  him ;  and  I  think  that  the  Court, 
taking  jurisdiction  over  the  case,  is  bound  to  secure  him 
that  amount. 

The  decree  declared  the  promissory  note  a  security  for 
what  was  due  from  the  Plaintiff  to  the  Defendant;  and  di- 
rected an  issue  on  the  question,  whether  the  Plaintiff  was, 
on  the  1st  of  March,  1848,  indebted  to  the  Defendant  in 
the  sum  of  325?.,  with  liberty  to  indorse  on  the  postea  the 
amount  which  the  jury  should  find  to  have  been  due;  and 
reserved  further  directions  and  costs. 


1862. 


Judgments 


HAKEWELL  v.  WEBBER. 
X  HE  Defendant  did  not  appear. 


Mr.  Olasse  and  Mr.  Dickinson,  for  the  Plaintiff,  proposed 
to  take  such  decree  as  the  Plaintiff  could  abide  by. 


The  Vicb-Chancblloe  said,  that,  since  the  Greneral  Or- 
ders of  August,  1841,  which  deprived  a  Defendant  making 
default  at  the  hearing  of  a  day  to  shew  cause  (a),  the  prac- 
tice had  been  for  the  Court  to  hear  the  cause  in  such  a 
case,  and  make  such  a  decree  as  the  Plaintiff  was,  upon  the 
pleadings  and  evidence,  entitled  to. 


The  case  of  Hayes  v.  Brierley  (6)  was  afterwards  referred 
to,  by  which  it  appeared  that  the  Lord  Chancellor  of  Ire- 
land had  adopted  this  practice,  and  had  expressed  his 
opinion  that  the  same  rule  would  be  pursued  in  England, 

to  allow  the  PlaintifT  to  take  such  a  decree  aa  he 
{a)  General  Ordw  XLIY.  of  August,  1841.    (b)  3  Dra.  &  War.  274. 

NN  2 


March  im. 

Since  the  Ge- 
neral Order 
XLIV.  ofAu- 
goat,  1841, 
which  directs 
that  the  decree 
against  a  De- 
fendant,  who 
aakes  default 
at  the  hearing, 
shall  be  abso- 
lute in  the  first 
instance,  with- 
out giving  him 
a  day  to  shew 
cause,  the  prac- 
tice has  been, 
notwithstand- 
ing the  default 
of  the  Defend- 
ant, to  hear  the 
cause  and  nuike 
such  a  decree  as 
the  Plaintiff 
upon  the  plead- 
ings and  evi- 
dence is  enti- 
tled to,  and  not 
as  theretofore 
can  abide  bj. 
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Feb,  IIM, 
VUh  d:  im. 

An  agroement 
made  upon  the 
occasion  of  the 
intended  tram- 
fer  of  a  mort- 
gage, that  the 
interest  of  the 
mortgage- 
money,  at  &L 
per  cent,  (to 
be  reduced  to 
4/.  per  cent.,  if 
paid  within  a 
limited  time), 
should  run  from 
the  date  of  the 
proposed  trans- 
fer, being  the 
date  of  the 
derd  of  trans- 
fer, although, 
owing  to  the 
mortgagor  be- 
ing then  unpre- 
pared to  pro- 
cure the  execu- 
tion of  that 
deed,  the  mori- 
gage-monej, 
which  was  then 
ready  to  be  ad- 
Tanced,  was  not 
actually  ad- 
vanced until  a 
subsequent 
time : — fields 
not  to  be  usn* 
rious, — less 
than  5/.  per  cent, 
baring,  in  fiust, 
been  taken,  the 
transaction  be- 
ing bonA  fide, 
and  there  hav* 


LONG  V.  STORIE. 

A.  BILL  of  foreclosure,  brought  by  the  executors  of  Cap- 
tain Lonff,  who  was  a  mortgagee  of  the  advowson  of  the 
vicarage  of  St.  Giles,  CamberweU,  against  the  Rev.  J,  0, 
Storie,  the  vicar  and  mortgagor,  and  divers  persons,  who 
claimed  interests  subsequent  to  the  mortgage  to  Captain 
Long.  Several  of  the  Defendants  sought  to  avoid  Captain 
Long's  mortgage,  on  the  ground  that  it  was  created  in  such 
a  manner  as  to  bring  it  within  the  statute  against  usury. 
Others  of  the  Defendants  also  raised  an  objection  to  the 
relief  in  this  particular  suit,  on  the  ground  of  the  exist- 
ence of  another  suit,  which  had  been  instituted  by  Captain 
Long  himself,  for  the  same  matter,  and  which  abated  by  hia 
death,  and  was  still  undisposed  of;  or,  if  any  relief  should 
now  be  given,  they  insisted  that  it  ought  to  be  qualified 
by  imposing,  as  a  condition,  that  the  executors  should  pay 
the  costs  of  their  testator's  suit. 


Mr.  BetheU  and  Mr.  Bazalgette  for  the  Plaintiffs. 

The  Solicitor^eneral,  Mr.  RoU,  Mr.  Pitman,  and  Mr. 
Tripp  for  the  Defendant  Storie  and  different  mortgagees  or 
incumbrancers  subsequent  to  the  Plaintiff. 


Mr.  Kenyon  Parker,  Mr.  Headlam,  Mr.  T,  HaU,  Mr. 

Schomberg,  Mr.  HaUeU,  Mr.  W.  RudaU,  Mr.  J.  JET.  Palmer, 

ingbeoinoab-   Mr.  Orove,  Mr.  Osborne,  Mr.  Prior,  Mr.  Murray,  and  Mr. 

solute  resenr»- 

tion  of  mora 

than  5/.  per  cent,  but  only  a  reserration  from  the  burden  of  which  the  mortgagor  might,  at  his  option, 

have  dischaiged  himself. 

A  mortgagee,  after  filing  a  foreclosure  bill,  unsuccessfully  moving  for  a  receiver,  and  rendering 
himself  liable  to  the  costs  of  the  motion,  died,  and  his  executors,  without  reviving  the  suit,  filed  a 
new  bill  for  foreclosure  of  the  same  estate: — Udd^  that  the  Defendants,  not  by  plea  to  the  new  bill 
insisting  upon  the  former  suit,  but  claiming  by  their  answers  the  benefit  of  the  objection  as  if  they 
had  pleaded  it, — the  Court  would  not  refuse  the  decree  in  the  second  suit,  or  stay  the  proceedings 
therein  until  the  former  costs  should  be  paid. 

That  the  Court,  not  approving  of  the  course  taken  by  the  Plaintiffs,  would  give  them  no  costs  of  the 
second  suit,  unless  they  submitted  to  pay  the  costs  to  which  the  mortgagee  was  liable  in  the  first  suit. 
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A.  Smith,  appeared  for  other  Defendants,  who,  by  having 
recovered  judgments  against  Storiey  or  entered  into  con- 
tracts with  him  or  otherwise,  were  suggested  to  have  in- 
terests in  the  mortgaged  property. 

The  arguments  and  authorities  cited  appear  in  the 
judgment. 


Vice-  Chancellor  : — 

Several  points  were  reserved  for  judgment  in  this  case. 
The  first  was  a  question  of  usury.  The  Rev.  /.  0,  Storie, 
the  Vicar  of  CamberweUy  being  seised  of  the  advowson  of 
the  vicarage,  mortgaged  it  first  to  the  Norwich  Insurance 
Company  for  7500Z.,  and  then  to  GockeU  for  6000Z.  In  the 
year  1844,  Captain  Lonff  agreed  to  advance  12,500Z.  on 
these  mortgages  being  transferred  to  him.  On  the  29th  of 
March,  1844,  he  paid  the  6000?.  due  upon  CockeU's  mort- 
gage and  that  mortgage  was  transferred  to  him ;  and  he 
was  prepared  then  to  have  paid  the  75001,  and  to  have 
taken  a  transfer  of  that  mortgage  also,  but  the  deed  for 
transferring  it,  though  prepared,  was  not  then  executed,  and 
the  transaction  therefore  could  not  then  be  completed.  The 
deed  which  had  been  prepared  for  transferring  this  mort- 
gage was  made  between  the  trustees  of  the  Norwich  In- 
surance Company  of  the  first  part,  the  Defendant  iSStoWe  of 
the  second  part,  and  Captain  Long  of  the  third  part,  and 
purported  to  assign  to  Captain  Long  the  7500Z.,  with  in- 
terest thereon  from  the  date  thereof,  in  consideration  of 
7500Z.,  expressed  to  have  been  paid  by  him  to  the  Norwich 
Insurance  Company;  and  the  advowson  was  thereby  pur- 
ported to  be  conveyed  to  Captain  Long  and  his  heirs,  by 
way  of  mortgage,  to  secure  the  7500Z.  and  interest  at  5Z. 
per  cent. ;  and  the  deed  contained  a  covenant  on  the  part 
of  Captain  Long,  that  if  300i.,  being  the  interest  at  4i  per 
cent,  should  be  paid  to  him  by  half  yearly  payments  with- 


Feb.l^th, 
Judgment, 
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186S.  ^  thirty  days  aft^r  they  respectively  became  due,  he  would 
accept  the  same  in  satisfaction  of  the  interest  on  the  prin- 
cipal sum  of  75002. 

Judffmeni,  ^^  this  state  of  circumstances  Mr.  Storie  signed  an  agree- 
ment^ dated  the  29th  of  March,  1844,  which,  after  reciting 
the  payment  by  Captain  Long  of  the  50002.  in  respect  of 
CockeU's  mortgage,  proceeded  as  follows :  '^  And  whereas  a 
deed  of  transfer  from  the  Norwich  Union  Assurance  Com- 
pany to  the  said  John  Long,  of  a  mortgage  debt  of  7500/., 
has  been  prepared,  but  has  not  yet  been  executed;  and  the 
said  John  Long,  being  prepared  with  the  said  sum  of  75002. 
(which  is  a  first  charge  upon  the  advowson  of  St.  Giles, 
CanJberweU)  I  hereby  undertake  that  the  said  deed  of  trans- 
fer from  the  Norwich  Union  Assurance  Company  shall  bear 
date  as  of  thb  day;  and  that  interest  on  the  said  sum  of 
75002.,  according  to  the  rate  mentioned  in  the  said  deed, 
shall  be  calculated  and  payable  to  the  said  John  Long  from 
this  day.  I  also  undertake  to  execute  a  warrant  of  attor- 
ney to  enter  up  judgment  against  me  for  the  said  sum  of 
50002.,  when  reqidred  to  do  so.''  Here  the  transaction 
rested  until  the  4th  of  May,  1 844,  when  the  transfer  of 
this  mortgage  was  completed,  and  the  money  paid  over. 

It  was  argued,  that  the  75002.  not  having  been  paid 
over  until  the  4th  of  May,  the  transaction  was  usurious  and 
the  security  void.  I  am  of  opinion  that  the  objection 
cannot  be  maintained.  The  statute  (a)  (sect.  1)  enacts,  first, 
that  no  person,  after  the  29th  of  September,  1714,  upon 
any  contract  which  shall  be  made  after  that  day,  shall 
take,  directly  or  indirectly,  for  the  loan  of  any  monies, 
wares,  merchandise,  or  commodities  whatsoever,  above  the 
value  of  bl  for  the  forbearance  of  1002.  for  a  year,  and  so 
after  that  rate  for  a  greater  or  less  sum  or  a  longer  or 
shorter  time;  secondly,  that  all  bonds,  contracts,  and 
assurances  whatsoever,  made  after  the  same  time,  for 
{a)  12  Anne,  st.  2,  c.  16. 
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the  payment  of  any  principal  or  money  to  be  lent  or 
covenanted  to  be  performed,  upon  or  for  any  usury,  where- 
upon or  whereby  there  shall  be  reserved  or  taken  above 
the  rate  of  51.  for  every  100^,  shall  be  utterly  void;  and 
thirdly,  that  all  persons  who  shall,  upon  any  such  contract, 
take  by  way  or  means  of  any  corrupt  bargain,  loan,  &c., 
or  by  any  deceitful  way  or  meaps,  or  by  any  covin,  engine, 
or  deceitful  conveyance  a  larger  amount  of  interest  than 
5Z.  per  cent,  shall  forfeit  the  treble  value. 
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Now,  Captain  Long  did  not  take  more  than  51.  per  cent 
interest  He  received  interest  at  41  per  cent  from  the 
29th  of  March  to  the  29th  of  September,  1844,  a  period  of 
183  days,  which  was  less  than  interest  at  5/.  p^  cent 
for  147  days  from  the  4th  of  May.  There  was,  therefore, 
no  taking  of  usurious  interest.  Then,  was  more  than  5L 
per  cent  reserved? — clearly  not  by  the  deed.  But  it  was 
said,  and  truly,  that  the  deed  was  not  the  entire  contract 
What,  then,  was  the  contract?  It  is  to  be  found  in  the 
agreement  of  the  29th  of  March,  1844.  The  agreement 
stipulates  that  the  interest  shall  be  calculated  at  the  rate 
mentioned  in  the  deed,  which  is  51.  per  cent,  redticeable 
to  42.  per  cent  It  is,  therefore,  the  same  contract,  both 
by  the  agreement  and  by  the  deed,  except  as  to  the  period 
from  which  the  interest  is  to  run. 

On  the  face  of  the  contract,  then,  is  there  any  usury? 
This  question  depends  on  what  is  the  meaning  of  the  word 
''reserved''  in  the  statute;  and  the  cases  establish  that  it 
means  absolute  reservation.  A  reservation  on  which  more 
or  less  than  51.  per  cent  may  be  payable  at  the  option  of 
the  borrower,  is  not  a  reservation  of  more  than  5t  per  cent 
within  the  statute.  In  Floyer  v.  Edwards  (a),  Lord  Mam- 
fidd  says  (6) :  "  An  actual  borrowing  of  money  with  a  pe- 


(a)  Loffl,  695. 


(6)  Id.  599. 
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nalty  on  forbearance  is  no  usury,  if  the  party  borrowing 
can  discharge  himself  by  payment  within  the  time;  and 
that  case  in  Groke  (a),  which  says  this,  is  much  stronger 
than  this  case,  by  the  difference  of  the  penal  sum,  which 
is  greater/'  And  he  refers  to  the  case  in  Hawkins  Q>\ 
and  also  to  Burton's  case  (c),  in  which  a  bargain  for  a 
rent  of  20Z.  a-year,  to  cease  on  the  payment  of  lOOi,  was 
held  no  usury,  as  it  was  "  in  the  election  of  the  grantor 
to  have  paid  the  1001!.,  and  to  have  firustrated  the  rent." 
Another  important  case  (not  cited  in  the  argument)  is 
Taie  v.  Wettings  (d).  There  the  obligor  of  a  bond  had  ap- 
plied to  the  obligee  for  the  loan  of  a  sum  of  money,  which 
the  obligee  agreed  to  let  him  have,  but  required  the  same 
interest  as  that  which  he  was  then  receiving  in  the  Short 
Annuities,  namely,  8^  per  cent:  this  being  assented  to, 
it  was  agreed  that  the  money  should  be  raised  by  a  sale  of 
Short  Annuities  to  the  amount  of  912i  12s,  6d.;  and  a  bond 
was  drawn  up,  dated  the  1st  of  September,  1784,  by  which 
the  obligor  was  to  replace  the  amount  in  the  same  stock 
on  the  1st  of  September,  1786 ;  but  if  it  were  not  replaced 
by  that  time,  he  was  then  to  repay  the  sum  of  9122. 12s,  6d, 
on  the  1st  of  January,  1786,  and  to  pay  in  the  meantime 
such  interest  as  the  stock  would  have  produced;  and  it 
was  held,  that,  because  he  had  in  the  first  year  the  option 
to  replace  the  stock,  and  so  release  himself,  that  saved  the 
ulterior  contract,  by  which  after  the  first  year  he  was  bound 
to  replace  the  principal,  and  pay  interest  beyond  5L  per 
cent.  Lord  Kenyan,  C.  J.,  said,  "  I  have  had  some  doubt  in 
my  mind  in  the  course  of  the  argument,  whether,  as  the 
defendant  had  no  power  to  replace  the  stock  after  the  ex- 
piration of  the  year,  it  did  not  become  a  loan  of  money 


(a)  Roberta  v.  Tremainc,  Cro.  (c)  6  Rep.  69. 
Jac.  507.                                                  (</)  3  T.  R  631. 

(b)  Pleas  of  the  Crown,  247. 
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from  that  time,  with  a  reservation  of  usurious  interest,  ^^^2. 
and  that  the  pretence  of  transferring  the  stock  was  merely 
a  colour  for  the  usurious  transaction."  And  he  adds,  that 
his  doubt  was  removed  by  the  finding  of  the  jury ;  and  that, 
if  the  transaction  were  legal  during  the  first  year,  nothing  J^^dgmenL 
was  superadded  to  make  it  usurious,  the  whole  being  a  fair 
transaction.  And  Ashhursty  J.,  says:  "  It  appeared  from 
the  evidence,  that  in  substance  this  was  a  loan  of  stock. 
The  agreement  was,  that  the  Defendant  should  have  the 
use  of  the  money  which  was  the  produce  of  the  stock,  pay- 
ing the  same  interest  which  the  stock  would  have  pro- 
duced, with  liberty  to  replace  the  stock  on  a  certain  day; 
till  which  time  the  lender  was  to  run  the  risk  of  the  fall  of 
the  stocks;  but  he  stipulated,  that,  if  it  were  not  replaced 
by  that  time,  he  would  not  run  that  risk  any  longer,  but 
would  be  repaid  the  sum  advanced  at  all  events.  And 
from  this  contract  he  derived  no  advantage;  for  he  was 
only  to  receive  in  the  meantime  the  same  interest  which 
the  stock  would  have  produced.  Now,  though  this  might 
have  been  used  as  a  colour  for  usury,  it  was  a  question  for 
the  consideration  of  the  jury;  and  they  have  negatived  it" 

No  doubt  the  case  may  be  brought  within  the  statute,  if 
there  be  any  evasion  or  contrivance.  If,  for  instance,  it 
was  agreed  that  the  money  should  not  be  paid  at  the  day, 
or  there  were  any  thing  else  to  indicate  that  the  transac- 
tion assumed  the  shape  in  which  it  is  found,  with  a  view 
to  secure  interest  beyond  the  rate  allowed.  But  every  fact 
in  this  case  contradicts  such  a  supposition.  I  am  of  opin- 
ion, therefore,  that  neither  in  the  deed,  nor  in  the  agree- 
ment, is  there  any  usurious  reservation  of  interest. 

In  this  view,  it  is  not  material  to  consider  Bangley's 
case  (a) ;  but  if  it  were  otherwise,  I  do  not  think  it  would 

(a)  1  Rose,  171. 
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1862.  ^pply-  III  that  case,  a  warrant  of  attorney  was  given  for 
securing  the  repayment  of  6001.^  and  interest  from  the  29th 
of  March;  and  it  did  not  appear  that  there  was  any  agree- 
ment for  the  6002.  to  be  advanced  at  the  time  the  warrant 
"*^'**'*^'  of  attorney  was  given;  and  the  fact  of  the  payments  being 
made  from  time  to  time,  afterwards  tended  to  shew  that 
such  an  advance  was  not  intended.  But  in  the  present 
case,  the  evidence  clearly  shews,  that  the  75002.  was  agreed 
to  be  advanced  immediately,  and  that  it  was  not  actually 
done,  only  because  the  borrower  was  not  prepared  to  com- 
plete the  transaction.  In  Bcmglejf's  ocue.  Lord  JEldon  ob- 
serves, "  It  has  been  said,  that  BangUy  had  the  6002.  ready ; 
that  the  bankrupt  might  have  had  it;  and  the  case  has 
been  assimilated  to  that  of  a  banker;  and  if  that  was  in 
fact  the  agreement,  and  the  transaction  was  bona  fide,  that 
the  money  being  paid  as  it  were  to  the  bankrupt,  and  re- 
paid by  him  to  the  lender,  or  lefb  in  his  hands  to  be  drawn 
out  as  he  wanted  it,  I  do  not  think  that  the  money  not  be- 
ing paid  at  a  subsequent  day,  though  a  breach  of  the  con- 
tract, would  affect  it  with  usury.''  The  present  case  ra- 
ther resembles  the  case  which  is  thus  put  by  Lord  Eldon^ 
than  the  case  which  was  decided.  The  case  of  Hodgkinr 
son  V.  Wyatt  (a)  clearly  does  not  aftect  this  case. 

Independently  of  these  grounds,  I  much  doubt  whether, 
if  it  were  necessary  to  decide  the  point,  the  deed  could  in 
any  event  be  held  usuriou&  On  looking  carefully  into 
the  agreement,  I  am  disposed  to  think  that  it  is  a 
separate  contract,  referring  to  the  period  between  the 
29th  of  March  and  the  transfer.  And  if  it  be  so,  the 
agreement  may  be  usurious  and  void,  and  the  deed 
good.  This  construction  may  be  derived  from  the  po- 
sition of  the  parties  and  the  terms  of  the  agreement 
Captain  Lang  had  taken  a  second  mortgage,  and  the  first 
mortgage  remained  outstanding.   If  the  transfer  of  it  bore 

(a)  4  g.  B.  749. 
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a  Bubsequent  date,  the  interest  would  run  against  the  se-        185& 

cond  mortgage;  and  the  stipulation  therefore  might  well 

be  made  to  prevent  subsequent  interest  so  running.    If 

the  intention  had  been  merely  to  make  interest  payable 

under  the  deed  from  the  29th  of  March,  I  cannot  see  why     •'^•**'"**^ 

the  second  mortgage  should  have  been  mentioned. 

Other  objections  have  been  taken  to  this  suit,  arising  out 
of  these  circumstances: — It  appears  that  Captain  Long^  in 
his  lifetime,  instituted  another  suit  for  foreclosing  these 
mortgages.  In  that  suit  a  motion  was  made  for  a  receiver, 
which  was  refused,  the  costs  of  the  motion  being  reserved. 
An  appeal  from  that  decision  was  made,  and  was  dismiss- 
ed with  costs.  These  costs  have  never  been  paid.  Captain 
Long  is  dead,  and  the  suit  is  therefore  abated.  The  pre- 
sent bill,  taking  no  notice  of  these  proceedings,  is  filed  by 
his  executors.  It  is  objected,  first,  that  the  proper  mode 
of  proceeding  by  the  executors  was  to  have  revived  the 
old  suit,  and  that  they  are  not  entitled  to  a  decree  in  this 
suit;  or,  secondly,  that  the  executors  cannot  receive  any 
benefit  or  relief  in  this  suit  until  the  costs  ordered  to  be 
paid  in  the  abated  suit  have  been  satisfied. 

Now,  in  the  first  place,  let  us  see  what  would  have  been 
the  course  if  the  existence  of  the  first  suit  had  been  plead- 
ed in  bar  to  the  present  suit  I  say  nothing  on  the  ques- 
tion whether  an  abated  suit  can  or  cannot  be  pleaded;  but 
if  it  could  have  been  pleaded,  there  would  have  been  a  re- 
ference to  the  Master  to  inquire  whether  the  two  suits 
were  for  the  same  matter.  The  benefit  of  a  plea  of  the 
former  suit  is  claimed  by  the  answers  of  some  of  the  De- 
fendants; but  if  they  had  pleaded  the  previous  suit  it 
would  have  been  in  the  power  of  the  Court  to  deal  with 
both  suits  according  to  the  justice  of  the  case ;  and  if  the 
second  suit  had  been  found  better  adapted  to  the  justice 
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of  the  case,  the  Court  might  have  ordered  payment  of  the 
costs  in  the  first  suit,  then  already  directed  to  be  paid, 
and  stayed  all  further  proceedings  in  it,  allowing  the 
second  (the  present)  suit  to  proceed.  If  it  had  been  pro- 
per to  go  on  with  the  first  suit,  the  subsequent  expenses 
of  this  suit  would  not  have  been  incurred.  The  exist- 
ence of  the  old  suit  is  not  necessarily  a  bar  to  the  pro- 
secution of  this  suit;  and  I  cannot  dismiss  this  suit  on 
that  ground  (a). 

Then,  on  the  question  of  the  costs  of  the  former  suit,  it 
must  be  observed,  the  Defendants  have  allowed  all,  or 
nearly  all,  the  expense  in  the  second  suit  to  be  incurred 
before  they  took  the  objection,  that  the  first  suit  is  still 
pending.  They  have,  therefore,  not  made  the  proper  use 
of  the  objection,  such  as  it  is.  On  the  other  hand,  the 
line  of  conduct  of  the  Plaintiffs  is  certainly  not  such  as 
ought  to  be  encouraged.  They  might  have  revived  the  old 
suit,  and,  for  all  that  appears,  may  have  obtained  upon  it 
all  the  relief  which  they  seek  by  their  new  bilL  The  Plain- 
tiff in  the  old  suit  had  made  two  motions,  of  one  of  which 
the  costs  were  Jeserved,  and  of  the  other,  the  present  Plain- 
tiffs, as  his  executors,  would  have  to  pay  the  costs;  and  in 
order  to  avoid  that,  they  file  the  present  bilL  This,  I 
think,  they  had  power  to  do;  but  as  they  have  thought 
proper  to  take  that  course,  I  shall  give  them  no  costs  in 
this  suit,  unless  they  submit  to  pay  the  costs  in  the  old 
suit 


Mr.  FoUett,  for  the  Plaintiffs,  submitted  that,  inasmuch 
as  some  of  the  Defendants  had  been  paid  their  costs  of  the 
first  suit,  the  usual  decree  as  to  costs  should  be  made  as 
to  such  Defendants. 

(a)  His  Houour  mentioned  also  on  this  point  the  case  of  Crofts  v. 
Wortle^y  1  Ghana  Cas.  241. 
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The  Vicb-Chancelloe  refused  to  make  any  distinction        1352. 


Long 


as  to  costs  between  the  Defendants,  and  made  the  usual 
decree  of  foreclosure,  without  any  reference  as  to  the  v- 

priorities  of  the  mortgagees,  but  without  costs.  Decree  for  fore- 

clorare  against 
divcn  rob-mortgag«eB  and  partiefl  haying  deriTative  interests  under  the  mortgagor  subsequent  to  the 
Plaintiil^  without  any  inquiry  as  to  their  respectiye  priorities. 


Mi 


BLACKWELL  v.  PENNANT.  March  6th  db 

8th. 

LR.  pennant,  the  testator,  gave  legacies  to  his  ser-  A  bequest  of  a 

vants  in  the  following  words: — "  I  give  to  each  of  the  ser-  ^  oftheser- 

vants  living  with  me  at  the  time  of  my  decease,  and  who  ^toMi^^^^^A 

shall  then  have  lived  in  my  service  for  three  years,  one  ^^  at  ^*  d«- 

ceasCa  who 

year's  wages."  «houid  th«n 

have  lived  three 
years  in  his 

The  Plaintiff  had  for  many  years  been  employed  by  the  mt^co:— /^, 
testator  as  a  gardener,  and  lived  with  his  family  in  a  cot-  servants  of  the 
tage  belonging  to  the  testator  in  the  grounds,  near  the  in  a  diWenf 
mansion-house.    The  wages  of  the  Plaintiff  had  been  at  ^^^i^h^f*' 
first  Ids.  a  week,  and  afterwards  17«.,  which  was  paid  at  testator  lived, 
irregular  intervals;  and  he  claimed  the  amount  of  his  servanunothir- 
wages  for  a  year,  calculated  at  the  latter  rate  per  week,  ^d^i^*^^!. 
under  the  bequest     The  widow  and  executrix  of  the  tes-  ^^"^  thatagar- 

*  ^  dener,  employed 

tator  resisted  the  claim.  at  weekly 

wages,  (al- 
though paid  at 

The  Plaintiff,  by  his  affidavit,  alleged  that  he  was  hired  ^^'''n*^ 
by  the  year^  and  that  his  yearly  wages  were  calculated,  f°*^'j?^  *°  ^^ 
first,  at  15^.,  and  afterwards  at  17&,  per  week.  The  oppos-  bequest, 
ing  affidavits  denied  the  yearly  hiring;  and  stated  that  the 
Plaintiff  was,  and  was  always  considered  as,  a  weekly  la- 
bourer, employed  in  out-door  labour,  like  seven  or  eight 
other  men  and  boys  who  were  usually  employed  in  and 
about  the  mansion-house  and  farm;  and  that,  in  a  book 
kept  by  the  executrix  and  her  husband  in  his  lifetime. 
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ISOS.       intituled  "  ServaQta  at  Brymba-lwiue,"  the  Pbuntiff's  name 
bIIS^^l  did  not  appear. 


V. 
PmNANT. 


Af^pWffMIK* 


Mr.  RoU  and  Mr.  Bernard,  for  the  Plaintiff,  contended, 
that  the  circumstance  that  the  Plaintiff  had  not  lived  with 
the  testator  in  the  mansion-house  was  not  material: 
Townshend  y.  Windham  (a).  The  decision  of  Lord  Truro 
in  Offle  V.  Morgan  (6)  had  turned  on  the  word  "  domes- 
tics/' which  did  not  occur  in  this  will;  nor  was  it  mate- 
rial that  the  annual  amount  of  the  Plaintiff's  wages  was 
calculated  at  a  weekly  rate;  it  was  equally  a  year's  wages : 
Nofda/a  v.  AUett  (c),  Howard  v,  Wilson  (d). 


Mr.  Oiffardy  for  the  Defendant,  cited  Booth  v.  Dean(e)y 
as  shewing  that  the  gift  would  only  apply  to  family  ser- 
vants usually  hired  by  the  year,  and  commented  on  the 
affidavits,  as  shewing  that  the  Plaintiff  had  sought  to  give 
an  untrue  colour  to  the  circumstances,  in  oider  to  support 
his  assertion  of  a  yearly  hiring.  He  also  relied  on  Ogle  v. 
Morga/n^  and  cited  GkUcot  v.  Brondey  (/). 


Judgment.     Vice-ChakCELLOR: — 

The  simple  question  in  this  case  is,  whether  the  Plain- 
tiff was  a  servant  living  with  the  testator  within  the  mean- 
ing of  the  will.  This  question,  like  all  others  upon  the 
construction  of  wills,  must  be  determined  according  to  the 
intention  of  the  testator,  to  be  collected  from  the  words 
which  he  has  used,  taken  in  connection  with  the  surround- 
ing circumstances, — the  Court  placing  itself  in  the  position 
of  the  testator,  for  the  purpose — ^not  of  speculating  upon 


(a)  2Vem.646. 

(6)  1  De  G.  Mac.  &  G.  359. 

(e)  2C.M.&R54. 


(d)  4  Hagg.  107. 
{«)  1  My.  &  K.  560. 
(/)12  Ves.  114. 
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what  his  intentions  may  hare  been— bnt  of  ascertaining 
whether  the  circumstances  by  which  he  was  surrounded  af- 
ford any  certain  indication  of  his  intentiona  The  only  im- 
portant fact  to  be  gathered  from  the  surrounding  circum- 
stances in  the  present  case  appears  to  me  to  be,  that  the 
testator  had  servants  who  were  hired  by  the  week  and 
paid  weekly,  and  also  servants  who  were  hired  at  yearly 
wages,  and  paid  quarterly  or  half-yearly;  for,  although  the 
evidence  shews,  further,  that  there  were  servants  who  lived 
in  the  house,  and  also  servants  who  lived  in  the  cottages 
and  lodges  about  the  grounds,  as  was  the  case  with  the 
Plaintiff,  no  certain  conclusion  can,  I  think,  be  drawn 
from  that  fact,  as  to  whether  the  testator  intended  this 
disposition  to  extend  to  one  only,  or  to  both  of  those 
classea 


185fi. 


JudgtMiU, 


Hie  question,  therefore,  in  the  view  which  I  take  of 
it,  muert  be  determined  on  the  words  of  the  will,  coupled 
with  the  fact  of  the  testator  having  had  servants  hired  at 
yearly,  and  servants  hired  at  weekly  wagea    It  was  ar- 
gued upon  the  words  of  the  will,  that  the  expression 
"  living  with  me,'*  imports  living  in  my  house,  and  there- 
fore, that  no  servant  who  was  not  living  in  the  house 
could  be  entitled  under  the  bequest;  but  I  cannot  adopt 
that  construction.    The  words  '' living  with  me,"'  as  ap-  Whether  the 
plied  to  servants,  may,  I  think,  well  be  understood  to  ^th  me,™^ 
mean  living  in  my  service;  and  this,  I  am  much  disposed  ^^.jJ^J^^" 
to  think,  is  the  ordinary  import  of  the  words:  but  it  is  notheunder- 

•,       .        _  ^       ,  itood^hTing 

not  necessary  to  go  so  beut  m  the  present  case,  for  here  in  mj  semce,'' 
the  Plaintiff  was  actually  living  in  a  cottage  belonging  ■~^^"*^" 
to  the  testator,  on  the  grounds  adjoining  to  the  testa- 
tor's mansion;  and  it  cannot,  I  think,  reasonably  he  held 
that  he  was  not  living  with  the  testator  in  the  sense  in 
which  servants  live  with  their  masters,  because  he  was  not 
actually  living  in  the  same  house  with  his  master.  The 
cases  cited  from  Vernon^  and  from  Haggard,  support  this 
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A  legacy  of  a 
*•  yearns  wages  *• 
cannot  properly 
be  conitrued  to 
mean  the  aggre- 
gate of  the 
weekly  wages 
of  a  servant  for 
fifty-two  weeks. 


view,  as  does  also  the  case  of  Ogle  v.  Morgcm  (a),  in  which 
the  late  Lord  Chancellor  evidently  considered  that  the 
Plaintiff  was  a  servant  in  the  establishment,  though  not 
in  the  domestic  establishment;  and  Booth  v.  Dean  (b)  does 
not  appear  to  me  to  be  opposed  to  it ;  for  all  that  Sir  J. 
Leach  there  says  is,  that  the  bequest  would  apply  only  to 
family  servants;  not  that  only  servants  living  in  the  house 
were  to  be  deemed  family  servants.  But  that  case  has  in 
another  point  of  view  a  most  important  bearing  upon  the 
present.  The  bequest  there,  as  here,  was  of  a  year's  wages ; 
and  Sir  /.  Leach  treats  it  as  clear,  that  the  expression  must 
be  construed  to  refer  to  family  servants  usually  hired  by 
the  year.  In  that  opinion  I  fully  concur.  Where  a  testa- 
tor gives  a  year's  wages,  he  must,  I  think,  be  understood 
to  mean,  that  he  gives  to  those  whom  he  has  hired  at  yearly 
wages.  The  nature  of  the  gill  explains  the  persons  for 
whom  it  was  intended.  To  impute  to  the  testator  that  he 
intended,  by  a  year's  wages,  the  aggregate  of  the  wages  of 
fifty-two  weeks,  would,  I  think,  be  a  most  unreasonable 
and  strained  construction  of  the  words  which  he  has  used. 
In  my  opinion,  therefore,  it  was  incumbent  upon  the  Plain- 
tiff, in  order  to  entitle  himself  under  this  bequest,  to  make 
out  that  he  was  hired  by  the  testator  at  yearly  wages — ^that 
there  was  an  agreement  by  the  testator  to  pay  him  a  cer- 
tain sum  per  annum,  as  was  the  case  in  Ogle  v.  Morgan, 
where  the  agreement  was  for  70i.  a-year,  payable  weekly. 
Whether  there  was  such  an  agreement  or  not  in  the  present 
case  is  entirely  a  question  of  fact;  and  upon  the  evidence 
in  this  case,  I  am  of  opinion  that  there  was  not 


The  Plaintiff  has  indeed  sworn  by  his  first  affidavit  that 
he  was  hired  by  the  year,  first,  at  39Z.,  which  would  be 
IBs.  per  week,  and  afterwards  at  44t  4«.,  which  would  be 
178.  per  week;  but  he  has  nowhere  sworn  that  there  was 


(a)  1  De  G.  Mac.  &  G.  359. 


(b)  1  My.  &  K.  560. 


t;a8£s  in  chancery. 

any  agreement  that  he  should  be  paid  weekly;  and,  on  the 
contrary,  he  says  that  he  was  paid  at  first  half-yearly,  and 
then  quarterly,  and  then  at  irregular  periods:  and  to  say 
nothing  of  the  improbability  of  a  yearly  hiring  at  44Z.  4^., 
it  is  in  the  highest  degree  improbable  that  the  testator, 
having  agreed  to  hire  him  at  yearly  wages,  and  begun  to 
pay  him  half-yearly  and  quarterly,  should  afterwards, 
without  any  fresh  agreement,  and  none  such  is  stated, 
have  paid  him  at  irregular  times.  This  is  not  only  his 
statement,  but  is  proved  more  strongly  by  the  Defend- 
ant; for  she  produces  the  Plaintiff's  own  account  books 
with  her,  whilst  he  was  in  her  service  after  the  testator's 
death:  in  the  first  of  which,  commencing  immediately  after 
the  death  of  the  testator,  he  begins  by  charging  for  a  num* 
ber  of  weeks;  and  in  the  other  of  which  he  for  the  most 
part  charges  and  is  paid  every  two  weeks.  And  the  De- 
fendant swears  that  the  account  kept  by  the  Plaintiff 
with  her  was  in  all  respects  the  same  as  the  account 
which  he  kept  with  the  testator.  In  addition  to  this,  there 
is  the  evidence  of  Mr.  JoneSy  who  i^wears  that  the  Plaintiff 
complained  to  him  that  1 7^.  a  week  was  small  wages  for 
the  support  of  himself  and  family,  and  never  suggested 
that  he  had  been  hired  by  the  year;  and  these  facts  are 
not  at  all  met  by  the  affidavit  in  reply.  I  am  of  opinion, 
therefore,  that  this  claim  must  be  dismissed.  If  the  ques- 
tion had  depended  upon  the  law  of  the  case,  I  should  have 
dismissed  it  without  costs,  in  consequence  of  the  decision 
in  Ogle  v.  Morgan;  but,  my  opinion  being,  that  the  ques- 
tion depends  upon  the  facts,  and  that  the  Plaintiff  has 
failed  in  substantiating  his  case,  I  must  dismiss  it  with 
costs. 
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1851. 
Nov,  15M  & 

ilth,  SMITH  V.  MULES. 

1852.  rry 
A^ltk  yi^d  ^^^  Defendant,  PAiZi/>  if  afe«,  carried  on  an  extensive 
the  M>n  of  J9.,  ^  business  as  an  attorney  and  solicitor  at  Honiton^  and  was, 
partnenhip  as  in  the  year  1847,  assisted  by  his  son,  the  Defendant  Ho-^ 
by^wSs"^  ^^'^  ifwie«,  who  was  also  an  attorney  and  solicitor,  but 
agreed -(2)  that  ^as  not  then  in  partnership  with  his  father.  In  the  Spring 
were  diligently  of  1847,  the  Plaintiff  Smith,  who  had  been  admitted  an 
to  employ  them-  attorney  and  solicitor  in  the  year  1846,  entered  into  a  ne* 

selves  in  carry 
ing  on  and  man- 
aging all  the  professional  business  in  which  they  or  either  of  them  might  be  employed  or  concerned; 
(5)  that  B.  should  ase  his  best  endeavours  to  obtain  the  appointment  of  the  partnership  firm  to  three 
oilices  or  clerkships,  which  were  then  held  by  B^  and  such  offices  should  be  partnership  appoint* 
ments ;  (6)  that  all  other  compatible  offices  should  be  obtained,  if  possible^  in  the  name  of  the  firm, 
and  the  emoluments  treated  as  part  of  the  profits  of  the  partnership;  (15)  that  KB,  or  his  son  should 
retire,  or  ^.,  or  B.  or  his  son  should  die,  the  share  of  the  deceased  partner  should  accrue  to  the 
surviving  partners:  that  if  B.  or  his  son  retired,  they  were  to  use  their  best  endeavours  to  secure 
tlie  practice  to  the  continuing  partners,  and  such  retiring  partner  should  not  practise  within  30  miles; 
(16)  that  if  either  partner  should  not  diligently  and  faithfully  employ  himself  in  carrying  on  the 
said  partnership  practice,  and  should,  on  receiving  monies,  bills,  notes,  &c.,  knowingly  or  wilfully 
omit  immediately  to  make  entries  thereof,  or  if  ^.  or  the  son  of  B.  should  absent  himself  more  than 
two  months  in  one  year,  the  others  or  other  of  the  partners,  if  they  or  he  should  think  fit,  should  be 
at  liberty  to  dissolve  the  partnership,  by  giving  to  the  ofiiending  partner  a  notice  to  that  effect,  and 
the  partnership  should  firom  that  time,  or  the  time  specified  in  the  notice,  be  dissolved,  in  the  same 
manner  and  with  the  same  consequences  as  if  it  had  determined  by  the  voluntaiy  retirement 
of  the  offending  partner.  B.  and  his  son  subsequently  procured  their  own  appointment,  or  the  ap- 
pointment of  one  of  them,  to  the  oflices  or  clerkships,  and  did  not  endeavour  to  procure  the  appoint- 
ment of  ^.  It  was  afterwards  discovered  that  B.  was  greatly  involved  in  debt,  and  he  absconded 
in  January,  1849,  and  did  not  return  to  the  business.  In  May,  1849,  A,  served  a  notice,  in  the 
manner  pointed  out  by  the  articles,  on  B,  and  his  son,  to  dissolve  the  partnership  from  that  date;  and 
he  then  filed  his  bill  against  B.  and  his  son,  to  have  the  dissolution  declared  by  the  Court,  an  injunc- 
tion to  restrain  them  from  practising  within  30  miles,  and  a  decree  that  they  should  resign  the  se- 
veral offices  or  clerkships : — Held^  that  the  Plaintiff  was  entitled  to  dissolve  the  partnership  as  to  ^., 
but  not  as  against  the  other  partner  (the  son  of  B.),  and  that  he  was  not  entitled  to  dissolve  it  by 
notice  under  the  16th  clause,  without  the  concurrence  of  his  co-partner  (the  son). 

That,  B,  not  having  procured  or  endeavoured  to  procure  for  the  partnership  firm  the  appointments 
to  the  several  oflices  or  clerkships,  so  as  to  give  the  plaintiff  at  the  dissolution  either  a  share  of  the 
profits  of  the  offices  or  the  chance  of  competing  for  them,  but  such  appointments  having  been  pro- 
cured for  B.  and  his  son  to  the  exclusion  of  the  Phuntiff^  B.  and  his  son  were  not  to  be  allowed  to 
retain  the  ofiSces  for  their  ezclusiye  benefit 

That,  inasmuch  as,  from  the  nature  of  the  offices,  they  could  not  be  sold,  nor  could  any  manager  or 
receiver  be  appointed  to  carry  them  on,  the  Defendants  ought  to  be  charged  with  the  value  of  the 
oflices  in' the  partnership  accounts.  * 

That,  the  PUiintiff  having  given  a  notice  of  dissolution  (acting  under  the  1 6th  clause),  and  his  co- 
partner having  adopted  it,  the  partnership  should  be  treated  as  dissolved  from  the  time  of  the  notice, 
although  not  with  the  consequences  attaching  to  a  dissolution  under  the  15th  clause. 

That,  the  consequences  of  a  dissolution  under  the  15th  clause  not  having  attached,  the  Plaintiff, 
therefore,  was  not  entitled  to  the  injunction  to  restrain  the  Defendante  from  practising  within  30 
miles. 
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gotiatlon,  through  the  medium  (^  his  uncle,  C.  V.  Bridg- 
man,  with  the  Defendant  Philip  Mtdes,  to  be  admitted 
into  partnership  with  him;  and  in  the  course  of  this  nego- 
tiation the  business  of  the  Defendant  Philip  Mvles  was 
represented  by  him  to  be  worth  loOOt  a  year,  and  to  be 
in  part  made  up  of  stewardships  and  offices,  which  were 
represented  to  produce  4211.  a  year.  Amongst  the  offices 
from  which  this  income  was  represented  to  be  produced 
were  the  offices  of  Clerk  to  the  Honiton  Turnpike  Trust, 
Clerk  to  the  Honiton  and  Sidtnouth  Turnpike  Trust,  and 
Clerk  and  Registrar  to  the  Honiton  Poor  Law  Board, 
which  were  represented  to  produce  2051  a  year,  and  there 
were  also  the  offices  of  Clerk  to  the  Honiton  and  Ilminster 
Turnpike  Trust,  and  Clerk  to  the  Commissioners  of  Taxes, 
and  other  offices  and  stewardships.  The  Defendant  Philip 
Mvles,  in  the  course  of  the  negotiation,  also  represented 
that  he  was  undBr  no  pecuniary  embarrassment;  and  the 
negotiation  ultimately  terminated  in  an  agreement  for  the 
Plaintiff's  becoming  a  partner  with  the  Defendant  Philip 
Mvles,  and  having  an  equal  share  in  the  business,  upon 
the  terms  of  his  paying  the  sum  of  23002.  It  was  after- 
wards agreed  that  the  Defendant  Horace  Mules  should 
also  become  a  partner  in  the  business;  and  finally,  articles 
of  partnership  were  entered  into,  which  were  dated  the 
22nd  of  June,  1847,  and  made  between  Philip  Mules  of 
the  first  part,  the  Plaintiff  of  the  second  part,  and  Horace 
Mvles  of  the  third  part;  and  by  these  articles,  after  recit- 
ing that  Philip  Mvles  had  for  some  years  been  in  a  con- 
siderable and  lucrative  practice  as  an  attorney  and  solici- 
tor in  Honiton,  and  had  obtained  and  then  held  the  seve- 
ral offices  and  appointments  of  Clerk  to  the  Trustees  of 
the  Honiton  Turnpike  Trust,  Clerk  to  the  Trustees  of  the 
Honiton  and  Sidviovlh  Turnpike  Trust,  Clerk  to  the  Honi- 
ton Poor  Law  Union,  and  Registrar  of  the  said  Union;  and 
that  in  consideration  of  2300J.,  which  had  been  paid  by  the 
Plaintiff  to  Philip  Mvles,  and  of  the  natural  love  and  af- 
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1851.  fection  of  PhUip  Mules  for  Horace  Mtdes,  his  son,  he  Philip 
Mvlee  had  agreed  to  admit  the  Plaintiff  and  Horace  MtUea 
into  partnership  with  him  in  the  said  practice,  and  in  the 
emoluments  of  the  said  offices;  and  that  it  had  been  agreed 
'^^'^^^"'^^^  between  them  to  regulate  the  terms  and  conditions  of 
the  partnership  in  the  manner  thereinafter  expressed: 
the  parties  mutually  covenanted — 1st  That  the  partner- 
ship should  be  carried  on  under  the  name  of  Mtdes^  Smith 
Jk  Mules,  from  the  date  of  the  deed,  for  the  lives  of  the 
partners,  or  of  any  two  of  them.  2nd.  That  they  and 
each  of  thenf  should  and  would  diligently  and  faithfully 
employ  themselves  in  carrying  on  and  managing  all  suits 
at  law  or  in  equity,  conveyancing,  clerkships,  stewardships, 
and  receiverships,  and  all  and  every  other  professional 
business,  which  they  or  either  of  them  might  be  employed 
or  concerned  in  during  the  partnership,  and  that  all  the 
partners  should  communicate  to  the  others  and  other  of 
them,  upon  request,  all  instructions  and  information  con- 
cerning the  practice.  4tL  That  500^  should  be  the  capi- 
tal of  the  partnership,  and  should  be  forthwith  paid  into 
the  banking-house  of  Flood  £  LoU,  Honiton,  to  the  credit 
of  the  partnership,— one  moiety  by  Philip  Mtdes,  and  the 
other  moiety  by  the  Plaintiff.  5tL  That  PhUp  Mules 
should  forthwith  use  his  best  endeavours  to  obtain  the 
said  several  offices  or  appointments  of  Clerk  to  the  Trus- 
tees of  the  Honiton  Turnpike  Trust,  and  also  of  Clerk  to 
the  Trustees  of  the  Honiton  and  Sidmouth  Turnpike  Trust, 
and  also  of  Clerk  to  the  Honiton  Poor  Law  Union,  and 
also  of  Registrar  of  the  said  Union,  respectively,  to  be 
made  and  given  to  the  said  partnership  firm;  and  that 
forthwith,  from  the  date  of  this  deed,  all  the  said  several 
offices  and  appointments  should,  as  between  the  partners, 
be  considered  and  treated  as  partnership  offices  and  ap- 
pointments; and  that  Horace  Mules  should,  fit)m  the  same 
date,  attend  to  the  duties  of  the  said  several  offices  and 
appointments,  the  same  to  be  conducted  at  the  offices  of  the 
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partnership  for  the  time  being;  and  that  so  long  as  Philip 
Mules  should  remain  in  the  partnership,  Horace  Muiee 
should  receive  the  several  salaries,  fees,  and  emoluments 
of  the  said  offices  and  appointments,  to  and  for  his  own 
benefit,  in  full  discharge  of  all  share  of  the  partnership 
profits;  but  that  when  PhUip  Mules  should  retire  from  the 
partnership,  or  should  die,  the  several  salaries,  fees,  and 
emoluments  should  become  divisible  in  the  same  manner 
as  all  other  the  partnership  profits  should  be  divided. 
6tL  That  as  to  all  other  public  offices  compatible  with  the 
partnership,  and  which  either  of  the  partners  shoidd  de- 
sire to  obtain,  the  same  should  be  obtained,  if  practicable, 
by  and  in  the  name  of  the  partnership;  and  that  Philip 
Mules  the  Flaintifi^,  and  Horace  Mules,  should  respectively 
attend  to  the  duties  of  all  such  public  offices  and  appoint- 
ments as  they  or  either  of  them  might  hold  or  acquire  dur- 
ing the  partnership ;  and  the  emoluments  to  be  deriv'ed  from 
all  such  last-mentioned  offices  and  appointments  should  be 
considered  as  a  part  of  the  gains  and  profits  of  the  part- 
nership practice,  and  should  be  divided  accordingly  in 
manner  thereinafter  mentioned.  7th.  That  Philip  Mules 
and  the  Plaintiff  should  each  be  entitled  to  one  half  share 
of  the  gains  and  profits.  lOtL  Monies,  bills,  notes  and 
securities,  received  on  account  of  the  partnership,  to  be 
handed  over  to  the  Plaintiff  as  cashier,  and  entered  in 
the  proper  books,  and  the  Plaintiff  alone  to  make  pay- 
ments by  cheques  on  the  bankers,  so  long  as  Philip  Mules 
and  the  Plaintiff  should  mutually  determine.  11  th  and 
12th.  As  to  the  mode  of  keeping  and  making  entries  in 
the  books,  and  settling  the  accounts.  13th.  That  Philip 
Mules  should  be  at  liberty  to  assign  any  part  of  his  share 
in  the  partnership  to  Horace  MuleSy  who,  during  the  con- 
tinuance of  Philip  Mules  in  the  partnership,  should  be  in- 
terested in  such  share  as  a  sub-partner  therein  only;  and 
that,  upon  the  retirement  or  decease  of  Philip  Mules,  the 
salaries,  fees,  and  emoluments  of  the  said  several  offices  and 
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appointments  should  cease  to  be  exclusivelj  apportioned  to 
Hordce  Mtdes,  but  the  whole  thereof  should  meige  in  and 
constitute  part  of  the  general  profits  of  the  partnership;  and 
the  whole  of  such  general  profits,  including  such  salaries, 
fees,  and  emoluments,  should  be  equally  divided  between 
the  Plaintifi*  and  Horace  Mules;  who  should  from  thence- 
forth continue  the  said  partnership  practice  upon  the  terms 
of  the  deed,  so  far  as  the  same  should  be  applicable  to  them 
as  partners  equally  interested.  14th.  That  Philip  Mules 
should  not  be  at  liberty  to  retire  from  the  partnership  for 
three  years,  but  might  retire  after  that  time,  upon  giving 
six  months'  notice;  the  Plaintiff  and  Horace  Mules  to  be  at 
liberty  to  retire  upon  giving  three  months'  notice.  If  the 
Plaintiff  should  die  within  two  years  from  the  date  of  the 
deed,  Philip  Mules  to  pay  to  the  Plaintiff's  executors  1 0WL 
in  full  for  or  in  respect  of  the  23002.  16th.  That  in 
the  event  of  the  retirement  of  Philip  Mules  and  Horace 
Mules,  or  either  of  them,  or  upon  the  death  or  deaths  of 
them  or  either  of  them,  Philip  Mules,  the  Plaintiff,  and 
Horace  Mules,  the  share  or  shares  of  such  partner  or  part- 
ners retiring  or  dying  should  accrue  and  survive,  as  the 
case  might  be,  to  the  continuing  or  surviving  partners,  in 
equal  moieties,  subject  as  aforesaid;  and  in  case  of  the  re- 
tirement of  Philip  Mules  and  Horace  Mules,  they  should 
respectively  use  their  best  endeavours  to  secure  to  the  con- 
tinuing partners  or  partner  all  the  said  partnership  prac- 
tice, and  all  offices  and  appointments,  as  well  of  the  part- 
nership or  of  either  of  the  said  partners,  save  only  such 
offices  as  Hora^ie  Mules  should  or  might  obtain  incompati- 
ble with  the  said  professional  practice,  and  which  he  should 
retain ;  and  in  such  case  of  retirement  as  aforesaid,  such 
retiring  partner  should  not,  for  the  period  of  twenty  years 
thereafter,  practise  as  an  attorney  or  solicitor,  or  aid  in 
any  such  practice,  within  a  distance  of  thirty  miles  from 
Honiton.  16th.  That  if,  contrary  to  the  several  stipula- 
tions in  this  deed,  either  of  the  partners  should  not  (not 
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being  prevented  by  illness  or  unavoidable  accident,)  dili- 
gently and  faithfiiUy  employ  himself  in  carrying  on  the 
partnership  practice,  or  should,  either  alone  or  in  partner- 
ship with  any  other  person,  enter  into  any  other  profession 
or  trade  or  occupation,  or  should  transact  business,  or  en- 
ter into  any  contract  with  or  give  credit  to  any  person,  or 
lend  or  advance  any  sum  of  money,  goods,  or  effects,  out 
of  the  said  partnership  funds  or  effects,  to  any  person  after 
he  should  have  been  requested  not  to  do  the  same  respect- 
ively, or  should  compound  and  release  or  discharge  any 
debt,  or  sign  any  letter  of  license,  or  any  other  instrument 
as  aforesaid,  or  should  knowingly  commit  or  permit  any 
act,  matter,  or  thing  whatsoever,  by  which  or  by  means  of 
which  the  said  partnership  monies  or  effects  could,  should, 
or  might  be  seized,  attached,  expended,  or  taken  in  exe- 
cution, or  should  not,  as  oflen  as  he  should  receive  money, 
bills,  notes,  or  other  securities,  immediately  thereupon 
make  or  cause  to  be  made  due  entries  thereof  in  the  pro- 
per books  of  account  belonging  to  the  said  partnership, 
and  should  knowingly  or  wilfully  make  such  omission,  or 
if  either  of  them,  the  Plaintiff  and  the  said  Horace  Mules, 
should,  unless  prevented  by  illness  or  unavoidable  acci- 
dent, absent  himself  from  the  said  practice  for  any  period 
or  periods  exceeding  in  the  whole  in  any  one  year  two 
calendar  months,  then  and  in  any  or  either  of  the  said 
cases  the  others  or  other  of  the  partners,  if  they  or  he 
should  think  fit,  should  be  at  liberty  to  dissolve  the  part- 
nership, by  giving  to  the  partner  who  should  offend  in  any 
of  the  particulars  aforesaid,  or  leaving  in  or  upon  the  said 
messuage  or  office  or  other  place  wherein  the  said  part- 
nership practice  should  then  be  carried  on,  a  notice  in 
writing  declaring  the  partnership  to  be  dissolved  and  de- 
termined; and  the  partnership  should,  from  the  time  of 
giving  or  leaving  such  notice,  or  from  any  other  time  to 
be  therein  specified  for  the  purpose,  absolutely  cease  and 
determine  accordingly;   without  prejudice,  nevertheless, 
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1801.  to  the  remedies  of  the  respective  partners  for  the  breach 
or  non-performance  of  all  or  any  of  the  covenants  and 
conditions  contained  in  the  deed,  at  any  time  or  times  be- 
fore the  determination  of  the  partnership;  and  the  part- 
nership should  thereupon  be  dissolved  in  the  same  man- 
ner and  with  the  same  consequences,  as  if  it  had  deter- 
mined by  the  voluntary  retirement  of  such  offending  part- 
ner. 

The  2300Z.  being  paid  by  the  Plaintiff,  and  the  stipu- 
lated capital  having  been  provided,  the  partnership  busi- 
ness commenced  immediately  upon  the  execution  of  the 
articles.  In  November,  1847,  Messra  Flood  &  LoUy  the 
bankers  of  the  partnearship,  stopped  payment,  and  became 
bankrupt;  and  it  then  appeared  that  the  Defendant  Philip 
Midea  was  debtor  to  the  bankers  on  his  own  account  to 
the  amount  of  5000^,  and  on  account  of  a  former  partner- 
ship in  which  he  had  been  engaged  to  a  very  much  greater 
amount 

The  partnership  with  the  Plaintiff  still  went  on  until 
January,  1849,  when  Philip  Mvlea  absconded.  Several 
attempts  were  then  made  to  bring  the  matter  to  an  ar- 
rangement, which,  however,  failed;  and  on  the  14th  of 
May,  1849,  the  Plaintiff  served  Philip  Mules  and  Horace 
Mvlea  with  the  following  notice: — "  I  hereby  give  you  and 
each  of  you  notice,  that,  pursuant  to  and  in  exercise  of  the 
power  now  vested  in  me  under  and  by  virtue  of  the  16th 
clause  of  the  deed  or  articles  establishing  the  partnership 
subsisting  between  you,  Philip  Mvlee  and  Horace  Mules, 
and  me,  John  Bridgeman  Smith,  bearing  date  the  22nd  of 
June,  1847, 1  declare  the  said  partnership  to  be  dissolved 
and  determined,  for  and  by  reason  of  the  breach  by  both 
and  each  of  you  of  the  covenants,  stipulations,  and  agree- 
ments in  the  said  deed  of  partnership  contained;  and  I 
hereby  give  you  further  notice,  that  I  am  ready  and  will- 
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ing  to  proceed  to  a  reference  of  til  matters  in  dispute  be-        isfii 
tween  us  respecting  my  dissolution  of  the  partnership,  in 
pursuance  of  the  18th  clause  of  the  said  deed  of  partner- 
ship." 

The  Plaintiff  filed  his  bill  on  the  12th  of  June,  1849, 
against  Philip  Mules  and  Horace  MvieSy  stating  the  fore- 
going facts;  and  alleging  that  the  Defendants  had  not  in- 
troduced the  Plaintiff  to  the  clients  of  the  partnership,  or 
informed  him  of  the  business  of  the  partnership;  and  that 
they  had  not  furnished  him  with  the  means  of  keeping  the 
accounts  of  the  partnership ;  and  that  the  Defendant  PhUip 
Mules  had  conducted  at  his  private  house  business  of  the 
partnership  which  ought  to  have  been  conducted  at  the 
offices ;  that  the  Defendant  Horace  Mules  had  also  con- 
ducted business  of  the  partnership;  and  that  the  said 
Defendants  respectively  had  not  furnished  the  Plaintiff 
with  information  respecting  the  business  so  conducted  by 
them  respectively,  or  made  entries  or  enabled  the  Plaintiff 
or  any  other  person  to  make  entries  in  the  books  of  the 
partnership  relating  to  the  business  so  conducted  by  them 
respectively.  And  that  the  Defendants  respectively  had  re- 
ceived monies  due  to  the  partnership,  and  had  not  ac- 
counted to  the  Plaintiff  for  the  same,  and  had  not  entered 
the  same  in  the  books  of  the  partnership,  nor  furnished  the 
Plaintiff  with  the  particulars  thereof^  so  as  to  enable  the 
Plaintiff  to  enter  the  same  in  the  books.  That  the  Defend- 
ants had  not,  nor  had  either  of  them,  procured  or  endea- 
voured to  procure  the  Plaintiff  to  be  associated  with  them 
in  the  several  offices,  which,  according  to  the  articles  of 
partnership,  were  to  form  part  of  the  partnership  business. 
And  that  Horace  Mules  had,  contrary  to  the  provisions  in 
the  articles,  procured  himself  to  be  appointed  to  some  of 
such  offices  in  his  own  name  alone,  and  the  Defendants  had 
procured  others  of  such  offices  in  the  joint  names  o{ Philip 
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1851.  Mules  and  Horace  Mules  only.  That,  owing  to  such  ne- 
gleet  of  the  Defendants  in  making  proper  entries  in  the 
books,  the  Plaintiff  was  unable  to  make  out  the  bills  of  costs 
for  business  done  since  the  partnership  began.  And  that, 
in  consequence  of  the  neglect  and  omission  of  the  Defend- 
ants to  introduce  the  Plaintiff  to  the  several  clients  of  the 
partnership,  and  to  inform  him  fully  respecting  the  busi- 
ness thereof,  the  partnership  had  been  wholly,  or  to  a  very 
great  extent,  valueless  to  the  Plaintiff,  and  the  considera- 
tion for  the  payment  of  the  23002.  had  wholly,  or  to  a 
great  extent,  failed. 

The  bill  charged  that  the  Defendant  Horace  Mules  was 
present  when  the  terms  on  which  the  Plaintiff  was  to  be 
admitted  into  the  partnership  were  discussed,  and  when 
the  Defendant  Philip  Mvles  represented  the  value  of  the 
business  to  be  at  least  1500Z.  a  year.  And,  in  particular, 
the  Plaintiff  charged,  that,  in  June,  1847,  a  meeting  took 
place  between  Mr.  Bridgeman  and  Philip  MuleSy  at  which 
meeting  instructions  were  agreed  on  between  them  for  the 
preparation  of  the  articles  of  partnership;  and  that  on 
the  same  day,  and  after  such  meeting,  Mr.  Bridgeman 
saw  Horace  MuJes,  and  that  a  conversation  was  had  be- 
tween them  respecting  the  said  partnership,  and  Horace 
Mules  told  Mr.  Bridgeman  that  he  had  no  doubt  the 
value  of  the  business,  including  the  income  of  the  offices 
reserved  to  himself,  was  1500Z.  per  annum.  The  bill 
charged  that  the  Defendant  Horace  Mules  had,  on  dif- 
ferent occasions,  admitted  the  other  facts  alleged  by  the 
bill;  and  prayed  that  it  might  be  declared,  that  the  part- 
nership was  dissolved  as  from  the  14th  of  May,  1849;  and 
that  an  account  might  be  taken  of  its  transactions,  and  of 
the  profits  thereof ;  that  the  Defendants  might  be  decreed 
to  resign  the  several  offices  held  by  them  or  either  of 
them,  which,  according  to  the  provisions  of  the  articles  of 
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partnership,  ought  to  be  considered  as  partnership  offices  1851. 
and  appointments;  and  that  the  Defendants  might  be  re- 
strained by  injunction  from  practising  as  attomies  or  so- 
licitors, or  aiding  in  any  such  practice  for  twenty  years, 
to  be  calculated  from  the  14th  of  May,  1849,  within 
thirty  miles  of  Honiton,  and  also  from  removing  or  keep- 
ing, otherwise  than  at  the  partnership  offices,  the  partner- 
ship books  and  papers. 

The  bill  was  taken  pro  confesso  against  Philip  Mules. 

The  Defendant  Horace  Mules,  by  his  answer,  denied  all 
knowledge  of  the  particulars  of  the  negotiations  for  the 
partnership,  or  of  the  representations  made  by  his  father 
to  the  Plaintiff  or  Mr.  Bridgeman.  He  denied  that  he  had, 
contrary  to  the  provisions  of  the  articles,  procured  himself 
to  be  appointed  to  some  of  the  s^d  offices  in  his  own  name 
alone,  or  otherwise;  but  he  said  that  Philip  Mules,  who 
had  been  long  known  and  respected  in  the  neighbourhood, 
and  in  order  to  prevent  the  entire  loss  of  the  Clerkships 
of  the  Honiton  and  IlminsteVy  Honiton  and  Sidnumthy  and 
Honiton  Turnpike  Trusts,  procured  his  (Horace  Mules) 
name  to  be  associated  with  the  name  of  Philip  Mules  as 
the  holders  of  such  offices;  and  because  it  would  not,  as 
they  believed,  have  been  possible  to  procure  the  name  of 
the  Plaintiff  to  be  so  associated  as  such  holder;  and  he  said, 
that  the  said  offices  were  held  for  the  benefit  of  the  part^ 
nership.  The  Defendant  Horace  Mules  said,  that  he  was 
interested  only  as  a  sub-partner,  and  that  he  was  ignorant 
whether  the  Plaintiff  had  or  had  not  received  any  of  the 
profits  of  the  business.  He  imputed  to  the  Plaintiff  in- 
capacity for  business,  and  set  out  a  correspondence  which 
had  taken  place,  for  the  purpose  of  shewing  that  he  had 
done  all  in  his  power  to  come  to  an  amicable  settlement 
The  Defendant  denied  the  alleged  breaches  of  the  partner- 
ship articles,  and  said,  that  he  had  nothing  to  do  with  the 
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1851.  arrangement  or  negotiations  which  had  taken  place  be- 
tween the  Plaintiff  and  PhiUp  Mulea,  or  any  other  person, 
prior  to  the  commencement  of  the  partnership;  and  that 
he  had,  neither  directly  nor  indirectly,  received  any  part  of 
^f^^*^^"^^'  the  premium  paid  by  the  Plaintiff.  The  Defendant  sub- 
mitted, that,  as  the  Plaintiff  had  dissolved  the  partnership 
as  regarded  the  Defendant,  without  any  default  on  his 
part,  the  Plaintiff  was  bound  by  all  the  consequences  of 
such  act,  according  to  the  terms  of  the  articles. 

The  witnesses  for  the  Plaintiff  proved,  that,  in  Novem- 
ber, 1847,  the  Defendant  Philip  Mules  solicited  and  pro- 
cured the  appointment  of  the  Defendant  Horace  Mules  to 
be  joint  clerk  with  himself  to  the  Honitorif  the  Honiton 
and  Sidmouthy  and  the  Honiton  and  Ilminster  Turnpike 
Trusts,  and  that  he  made  no  application  to  have  the  Plain- 
tiff joined  in  any  of  those  appointments;  that  about  the 
same  time  he  either  procured  the  appointment  of  the  De- 
fendant Horace  Mules  to  be  joint  clerk  and  registrar  with 
himself  to  the  Honiton  Poor  Law  Board,  or  at  all  events 
did  not  attempt  to  procure  the  appointment  for  the  part- 
nership; and  that,  in  April,  1849,  the  Defendant  Horace 
Mules  procured  himself  to  be  appointed  clerk,  and  the 
Plaintiff  assistant  clerk,  to  the  Commissioners  of  Taxes. 
That  the  Defendant  Horace  Mules  was  very  irregular  in 
entering  in  the  books  the  business  transacted  by  him  on 
account  of  the  partnership;  and  that  he  had  both  received 
and  paid  some  monies  on  account  of  the  partnership  which 
he  did  not  enter  in  the  books;  and  that  the  Plaintiff  was 
not  introduced  to  the  clients  of  the  firm. 

The  witnesses  on  the  part  of  the  Defendant  Hora^ 
Mules  ascribed  the  appointment  of  the  Defendant  Horace 
Mules  to  the  clerkships  to  objections  having  been  made 
to  the  firm  being  appointed.  They  proved  that  the  Plain- 
tiff was  introduced  to  several  of  the  clients,  but  that  he 
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took  an  inconsiderable  part  in  the  business,  and  avoided 
seeing  persons  who  came  on  business;  and  they  also  stated 
that  the  Defendant  Htyrace  Mviea  was  in  the  habit  of  send* 
ing  to  the  Plaintiff  the  monies  which  he  received  on  ac- 
count of  the  partnership. 
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The  Solidtor-Oenercd  and  Mr.  Dickinson  for  the  Plain-     Argumetu. 
tiff. 

Mr.  RoU  and  Mr.  Eddis  for  the  Defendant  Horace  Mules, 

Philip  Mules  did  not  appear. 

Bozcm  V.  Farlow  (a),  Kimberley  v.  Jennings  (6),  and  Tal- 
hot  V.  Ford  (c),  were  mentioned  in  the  argument 


1852. 

Vicb-Chancellob  : —  /V6.  Viih. 

The  bill  in  this  case  does  not  seek  to  set  aside  the  pur-  Judifment 
chase  of  the  business  by  the  Plaintiff,  or  to  recover  back 
the  2300i.;  and  therefore  the  evidence  which  has  been 
gone  into  on  both  sides  as  to  the  solvency  of  Messrs.  Flood 
A  Loitf  the  bankers  of  the  partnership,  and  as  to  the  Plain- 
tiff's competency  for  business,  and  the  evidence  on  behalf 
of  the  Defendant  Horace  Mules  as  to  the  value  of  the  busi- 
ness at  the  time  of  the  negotiation  for  the  purchase,  does 
not  appear  to  me  to  be  material  The  question  to  be  de- 
termined is  not,  whether  the  articles  of  partnership  are 
valid,  but  what,  in  the  events  which  have  occurred,  are  the 
rights  of  the  parties  under  them. 

In  determining  this  question,  I  think  it  necessary  to  di»- 


(a)  1  Mer.  459. 


(6)  6  Sim.  340.  (e)  13  Sim.  173. 
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1852.  tinguish  between  the  several  heads  of  relief  which  are 
prayed  by  the  bill:  the  dissolution  of  the  partnership  as 
from  the  14th  of  May,  1849,  the  injunction  to  restrain  the 
Defendants  from  practising,  and  the  relief  which  is  asked 

Judgment      ^  ^^  ^^^  ^f^^^ 


As  against  the  Defendant  Philip  MtUeSy  I  am  of  opinion, 
that  a  sufficient  case  for  the  dissolution  of  the  partnership, 
under  the  provisions  of  the  16th  clause  of  the  articles,  upon 
a  proper  notice  given  for  the  purpose,  is  proved  to  have 
existed.  The  fact  of  this  Defendant  having  absconded  in 
January,  1849,  and  not  having  returned  to  the  business, 
constituted  a  sufficient  case  for  such  a  dissolution  as  against 
him;  but  I  do  not  think  it  follows,  that  because  a  case  for 
such  a  dissolution  existed  as  to  the  Defendant  Philip 
MideSy  the  Plaintiff  was,  therefore,  entitled  to  dissolve  the 
partnership  as  against  the  Defendant  Horace  Mvles.  In 
order  to  give  him  that  right,  I  think  the  Plaintiff  was 
bound  to  shew,  that  a  case  for  dissolution,  under  the  16th 
clause,  had  arisen  as  to  that  Defendant  also;  and  it  is  to  be 
considered,  therefore,  whether  he  has  proved  such  a  case. 

There  are  several  events  on  which  the  xight  to  dissolve 
is  given  by  this  clause,  but  two  of  them  only  are  material 
to  be  considered,  it  not  being  suggested  that  the  case  falls 
within  any  of  the  others.  The  two  events  material  to  be 
cimsidered  are  these: — First,  "  If,  contrary  to  the  stipula- 
tions hereinbefore  contained,  either  of  the  partners  shall 
not  (not  being  prevented  by  illness  or  unavoidable  acci- 
dent,) diligently  and  faithfully  employ  himself  in  carrying 
on  the  partnership  practice;"  and  secondly, "  If  either  of  the 
partners  shall  not,  as  often  as  he  shall  receive  money,  bills, 
notes,  or  other  securities,  immediately  thereupon  make  or 
cause  to  be  made  due  entries  thereof  in  the  proper  books 
of  accounts  of  the  partnership,  and  shall  knowingly  or  wil- 
fully make  such  omission." 
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With  reference  to  the  first  of  these  events,  I  think  it  is        1352. 
pointed  only  to  the  diligent  and  faithful  management  by 
each  partner  of  the  business  conducted  by  him;  and  I  think 
so  for  these  reasons: — The  provision  in  terms  applies  to  the 
partnership  practice;  and  like  the  other  provisions  of  this     *^^*<kfmeni, 
clause,  evidently  refers  to  the  previous  provisions  of  the  tiiat,"?any*of 
articles,  and  was  intended  to  enforce  them:  and  on  refer-  "T®??  ^^?* 

'  '^  ^  thotild  not  dili- 

ring  to  the  2nd  clause  of  the  articles,  to  which  this  provi-  gently  and 
sion  relates,  it  will  be  found  that  it  applies  to  the  diligent  pioj  hinuelf  in 
and  faithful  conduct  by  each  of  the  partners  of  the  profes-  ^J^enWp  ^^ 
sional  business  of  the  firm.  practice,  the 

othen  might 
give  notice  of 

It  was  argued  on  the  part  of  the  Plaintiff,  that  the  De-  constroedtorefer 
fendant  Horace  Mules  could  not  be  said  to  conduct  the  J;^]  faiSfiS'di- 
business  diligently  and  faithfully,  when  he  did  not  com-  charge  hy  each 

.-,-_,.      .^  1  1.  .<    1      ,       .     partner  of  the 

municate  with  the  Plaintiff  upon  the  subject  of  the  busi-  porUon  of  har- 
ness; but  it  is  to  be  observed,  that  the  3rd  clause  ex-  bJTiim!"*^  *"* 
pressly  stipulates  for  each  partner  communicating  with 
the  other  on  matters  of  business,  upon  request;  and  I  think 
therefore  that  a  request  at  all  events  was  necessary  to 
bring  this  part  of  the  clause  into  operation;  and  finding  no 
allegation  or  proof  of  any  such  request,  or  of  any  want  of 
diligence  or  faithfulness  on  the  part  of  the  Defendant 
Horace  Mules  in  the  conduct  of  the  business  undertaken 
by  him,  I  am  of  opinion  that  the  case  as  to  him  does  not 
fall  within  this  branch  of  the  1 6th  clause. 

I  am  of  opinion  also,  that  the  case  as  to  this  Defendant  Adeugned  or 
does  not  fall  within  the  other  branch  of  the  16th  clause,  r!?jj''^!!!l" 

'   to  maKe  proper 

which  has  been  relied  on  upon  the  part  of  the  Plaintiff.  «"*"**  "*.*^« 

,      ,  partnership 

In  order  to  bring  the  case  within  that  part  of  the  clause,  booki  must  be 
I  think  it  must  be  shewn,  not  only  that  there  was  an  omis-  t)  witabUsh  a" 
sion  to  enter  receipts,  but  that  the  omission  was  knowingly  ^^^^^ 
and  wilfully  made;  and  I  think  that  the  Plaintiff  has  fail-  s^P  articles  on 
ed  to  prove  that  there  was  any  designed  or  wilful  omission  an  omission  to 

make  inch  en- 


on  the  part  of  the  Defendant  Horace  Mules  in  entering 
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his  receipts.  On  the  contrary^  all  the  sums  which  have 
been  pointed  ont  as  having  been  received  by  him  and  not 
entered  in  the  regular  books  of  the  partnership,  were,  with 
one  exception  only,  entered  in  his  diary;  and  the  bill  does 
not  allege,  nor  is  it  proved,  that  they  were  not  entered  at 
the  time  when  they  were  received;  and  with  respect  to 
the  excepted  item,  it  is  of  small  amount,  and  it  would  be 
going  much  too  far  to  infer  any  culpability  from  the  omis- 
sion of  it.  Mr.  Brtdffeman,  it  is  true,  proves  that  this  De- 
fendant admitted  that  he  had  received  monies  which  he 
had  not  entered ;  but  his  evidence  does  not  shew  what  was 
the  extent  of  the  omission,  or  that  the  omission  was  either 
knowingly  or  wilfully  made.  The  conclusion  ^t  which  I 
have  arrived  on  this  part  of  the  case,  is,  that  the  Plaintiff 
has  proved  such  a  case  as  entitled  him,  on  giving  a  proper 
notice  for  the  purpose,  to  dissolve  the  partnership  under  the 
16th  clause  of  the  articles  as  against  the  Defendant  Philip 
Mules,  but  not  as  against  the  Defendant  Horace  Mules. 


Has  then  the  partnership  been  well  dissolved  under  the 
16th  clause  of  the  articles?  I  am  of  opinion  that  it  has 
not,  and  that  the  notice  given  by  the  Plaintiff  did  not 
work  a  dissolution  under  that  clause.  The  clause  provides, 
that,  in  the  event  of  a  breach  by  any  partner,  the  others 
or  other  of  the  partners  may  give  notice  to  dissolve;  and 
whatever  might  have  been  the  effect  of  the  Plaintiff's  no* 
tice  if  he  had  established  a  breach  by  both  the  Defend- 
ants, I  think  that,  having  failed  to  establish  a  breach  by 
Horace  Mules,  it  was  not  competent  to  the  Plaintiff  alone, 
without  the  concurrence  of  that  Defendant,  to  give  a  notice 
of  dissolution  which  should  be  effectual  under  the  clause; 
and  in  this  state  of  circumstances  I  think  that  the  Plain- 
tiff's ease  for  the  iigunction  to  restrain  the  Defendants 
from  practising  falls  to  the  ground,  there  being  no  title  to 
the  injunction  unless  the  partnership  be  dissolved  under 
the  16th  clause  of  the  articles. 
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It  cannot  howevery  I  think,  be  said,  that  because  the  ^552. 
partnership  was  not  effectually  dissolved  under  the  16th 
clause  of  the  agreement,  hj  the  notice  which  was  given,  it 
is  therefore  to  be  considered  as  subsisting.  The  conduct  of 
the  Defendant  Philip  Mvies  was  such  as  entitled  the  Plain-  J^^dgment. 
tiff  to  dissolve  as  to  him;  though  he  could  not  alone  do  so 
under  the  provisions  of  the  16th  clause.  The  Defendant 
Horace  Mules  hj  his  answer  adopts  the  notice,  and  treats 
the  partnership  as  dissolved;  and  the  Plaintiff,  having 
given  the  notice,  cannot  I  think  insist  that  the  partnership 
continues.  I  am  of  opinion,  therefore,  that  the  partner- 
ship must  be  considered  to  have  been  dissolved  as  on  the 
16th  of  May,  1849,  although  not  with  the  consequences 
attaching  to  a  dissolution  under  the  15th  clause. 

It  then  remains  to  be  considered,  what  is  to  be  done  as 
to  the  offices.  B7  the  5th  clause  of  the  articles,  the  defend- 
ant Philip  Mules  was  forthwith  to  use  his  best  endeavours 
to  procure  the  appointments  to  be  made  and  given  to  the 
partnership  firm.  Thej  were,  as  between  the  partners, 
to  be  considered  as  partnership  officea  The  Defendant 
Horace  Mules  was  to  receive  the  salaries  attached  to  them 
as  his  share  of  the  profits  of  the  business,  so  long  as  the 
Defendant  Philip  Mules  continued  in  it;  and  on  his  re- 
tirement or  death  the  emoluments  of  the  offices  were  to  be 
divisible  in  the  same  manner  as  the  other  profits  of  the 
busines&  If  the  appointments  to  the  offices  had  been  pro- 
cured for  the  partnership  firm,  according  to  the  covenant, 
the  plaintiff  would,  upon  the  dissolution,  either  have  had 
a  share  of  the  profits  of  the  offices,  or  a  chance  of  compet- 
ing for  them;  but  so  far  from  the  Defendant  Philip  Mules 
having  observed  the  covenant  entered  into  by  him,  he  has 
acted  in  direct  breach  of  it;  and  the  Defendants  are  now 
holding  these  offices  for  their  exclusive  benefit  under  his 
breach  of  covenant,  and  in  fraud  of  the  contract  into  which 
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he  entered,  and  to  which  the  other  Defendant  was  a  party. 
I  am  much  disposed  to  think  that  the  5th  clause  of  the  ar- 
tides,  applying  as  it  does  to  the  offices,  and  not  merely  to 
the  profits  of  the  offices,  is  of  itself  snfficient  to  constitute 
them  partnership  assets,  as  well  after  the  dissolution  as 
during  the  continuance  of  the  partnership;  but  whether 
this  be  so  or  not,  I  think,  that,  under  the  circumstances  to 
which  I  have  referred,  the  Defendants  cannot  be  permitted 
to  hold  these  offices  for  their  exclusive  benefit  The  right 
of  the  Defendant  Horace  Mvles  to  receive  the  emoluments 
of  them  ceased  with  the  partnership.  The  Plaintifi",  not 
having  succeeded  in  effecting  a  dissolution  under  the  16th 
clause,  is  not  exclusively  entitled  to  them;  and  I  think, 
therefore,  the  proper  relief  as  to  these  offices  is,  to  diaige 
the  Defendants  with  the  value  of  them  in  the  partnership 
accounts.  From  the  nature  of  them  they  cannot  be  sold, 
nor  can  any  manager  or  receiver  be  appointed  to  carry  them 
on.  I  shall,  therefore,  in  the  decree,  give  directions  for 
that  purpose,  as  to  the  three  offices  mentioned  in  the  5th 
clause;  but  I  cannot  give  such  directions  as  to  the  other 
offices,  for  I  do  not  think  they  are  reached  by  the  6th  clause ; 
and  there  being  no  retirement,  or  death,  or  dissolution  for 
misconduct,  I  do  not  think  the  15th  and  16th  clauses  can 
be  held  to  apply  to  them. 


The  Defendant  Horace  Mules  has  set  up  the  case  of  his 
being  a  sub-partner  merely,  relying  upon  the  13th  clause 
of  the  articles ;  but  this  point  was  not  insisted  upon  at  the 
bar,  and  I  do  not  think  it  can  be  maintained.  The  clause 
in  question,  as  I  construe  it,  applies  only  to  any  share  which 
might  be  assigned  to  this  Defendant  by  the  Defendant 
Philip  Mules. 
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Dbclabb  the  partnership  diaaolved  as  on  the  16th  of  May,  1849.  1852. 
Direct  the  usual  accounts  of  the  partnership.  Befer  it  to  the  Master 
to  set  a  value  on  the  three  offices  mentioned  in  the  5th  clause  of  the 
articles,  after  making  a  reasonable  allowance  for  conducting  the  bu- 
siness of  the  same — ^the  Defendants  to  be  charged  in  the  partnership 
accounts  with  the  value  which  the  Master  shall  so  fix.  Direct  an  ao-  Minnie, 
count  of  the  profits  of  the  said  three  offices  received  by  the  Defend- 
ants since  the  dissolution,  the  Master  in  taking  the  accoimt  to  make 
such  reasonable  allowance  as  aforesaid.  Dismiss  the  rest  of  the  bill, 
without  costs.  Beserve  further  directions  and  costs,  so  &r  as  the 
bill  is  not  dismissedy  and  subsequent  costs. 


The  Lords  Justices,  on  appeal,  varied  the  order,  by  in- 
cluding, in  the  direction  for  valuation,  the  other  offices  (a) 
as  well  as  the  three  offices  mentioned  in  the  5th  clause. 


(a)  The  other  offices  were  Clerk 
to  the  Trustees  of  the  Honiion 
and  Ilmifuter  Turnpike,  and  Clerk 
to  the  Commissioners  of  the  Land 


Tax,  Assessed  Tax,  and  Property 
Tax,  for  the  Division  of  Axmin- 
sier. 
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April  19th  MACBRIDE  V.  LINDSAY. 

Bill  by  one  X  HIS  case  was  heard  upon  the  demurrer  of  the  Defend- 

hoidmof  Ae  *^^»  Hugh  Hamilton  Lindsay,  Henry  William  Barnard^ 

^'b^COTDh^'  and  Henry  Wise,  and  also  on  the  separate  demurrer  of  the 

pany,  which  Eostem  Archipelogo  Company,  to  the  bill  of  John  David 

ated  by^^tfi  Modbride.    The  bill  prayed  that  the  Defendants,  the  di- 

Sat^h^^iic  ^<^™  of  the  Company,  and  the  representatives  of  a  de- 

porposet  of  the  ceased  director,  might  be  decreed  to  repay  to  the  Plaintiff 

granton  of  the  .  . 

knds  and  mines  the  sum  of  3002.,  which  he  had  paid  for  calls  on  his  shares 

which  the  Com- 
painr  hdd,  and 

in  furtherance  of  which  the  Plaintiff  had  sahscribed  for  shares,  had  not  been  falfiDed;  and  that  such 
grants  had  been  diverted  in  a  great  degree  to  priTate  objects;  and  that  the  charter  had  been  granted 
by  the  Crown  on  condition  that  a  moiety  of  the  capital  should  be  subscribed  for,  and  a  fourth  there- 
of paid  up  within  a  limited  time,  which  condition  also  had  not  been  lulfilled;  and  that,  haying  fiuled 
to  fulfil  such  intentions  and  conditions,  it  was  a  fraud  on  the  part  of  the  directors  to  ccartify  that  they 
had  been  performed,  and  to  commence  the  business  of  the  Company  and  make  calls,  as  they  had 
done;  and  praying  repayment  of  such  calls,  an  injunction  to  restrain  the  directors  from  making  caDs 
and  canying  on  business  for  the  future,  and  an  indemnity  to  the  Plaintiff.  The  Company  and  direct 
ton  demurred  to  the  bill,  and  the  demurrer  was  allowedL 

A  party  becoming  a  member  of  a  public  company  or  corporation  npon  false  representatkma,  made 
not  to  him  alone,  but  to  him  and  other  members,  cannot  bo  entitled,  on  that  ground,  to  any  decree 
for  the  repayment  of  his  subscriptions,  to  which  the  other  members  would  not  be  equally  entitled; 
and  if  he  be  entitled  to  such  repayment,  he  cannot  obtain  that  relief  in  the  absence  of  the  other 
members. 

It  is  no  ground  for  relief  in  equity  at  the  suit  of  a  shareholder  against  the  Company,  that  the  char- 
ter fit)m  the  Crown  or  the  grant  to  the  Company  from  a  prirate  person  has  been  obtained  by  mis- 
representation to  the  Crown  or  to  such  grantor.  It  is  for  the  Crown  or  Uie  grantor,  if  either  should 
comphiin  of  the  fiiiud  and  misrepresentation,  to  take  proceedings  to  set  aside  the  charter  or  the 
grant 

The  proTision,  that  the  business  of  the  Company  should  commence  from  the  date  of  the  certificate 
of  the  directors  that  a  stipulated  number  of  shares  had  been  subscribed  for  and  the  stipulated  capi- 
tal paid  up, — hdd  not  to  mean  that  Uie  Company  was  not  to  exist  antecedently  to  that  date, — where 
the  deed  also  prorided  that  the  parties  were  to  be  associated,  Uie  business  to  be  carried  on,  and  the 
directors  to  have  power  to  act  for  the  Company,  notwithstanding  the  full  number  of  shares  were  not 
subscribed  for. 

The  aTerment  in  the  bill,  that  the  Defendants  alleged  that  the  other  shareholders  had  concurred 
(or  the  admission  of  the  Defendants,  the  directors,  that  the  other  shareholders  had  concurred,)  in  the 
prosecution  of  the  business  of  the  Company,  notwithstanding  the  terms  of  the  charter  were  not  sa- 
tisfied, does  not  afford  ground  for  a  decree  which  might  prejudice  the  interests  of  the  other  share- 
holders; for  the  allegations  (or  admissions)  of  the  Ddbndants  cannot  be  taken  as  proof  of  the  con- 
duct, or  affect  the  rights,  of  such  other  shareholders. 

•  Where  it  appeared  upon  the  bUl  that  the  deed  of  settlement  of  the  Omipany  was  enrolled  in 
0>urt,  and  that  Uie  Pkuntiff  had  seen  the  deed,  (the  bill  stating  the  number  of  shares  which  were 
subscribed  for  thereupon),  the  allegation  in  the  same  bill,  that  the  pUintiff  was  ignorant  and  unable 
to  discorer  who  the  shareholders  were,  was  not,  upon  demurrer,  taJcen  to  be  a  fisct;  and,  in  such  a 
case,  the  Court,  weighing  one  allegation  against  the  other,  AeU,  that  the  absence  of  the  other  share- 
holders was  not  snfficienUy  accounted  for. 
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in  the  Company,  with  interest;  and  that  the  directors 
and  the  Company  might  be  restrained  from  making  any 
fiirther  call  upon  the  Plaintiff,  or  taking  any  proceed- 
ings against  him  to  recover  any  such  call;  and  that  the 
directors  might  also  be  restrained  from  entering  into 
any  contract  or  carrying  on  any  business  in  the  name  of 
the  Company,  under  or  in  respect  of  which  the  Plaintiff 
might  be  in  anywise  liable;  and  that  the  directors  (and 
the  estate  of  the  deceased  director)  might  indemnify  the 
Plaintiff  against  any  liability  in  respect  of  carrying  on  the 
business  of  the  Company. 


1862. 


SktUnneiU. 


The  bill  stated  the  cession  of  the  island  of  Lahuan  to 
the  British  crown,  and  an  agreement  of  the  23rd  of  Au- 
gust, 1846,  whereby  the  Sultan  of  Borneo  conceded  the 
coal  in  a  large  district  of  the  mainland  of  that  island  to 
Sir  James  Brooke;  and  that  such  grant  was  taken  by  Sir 
James  Brooke,  not  for  his  own  benefit,  but  that  he  might 
dispose  of  it  in  such  a  manner  as  shotdd  be  most  con^ 
ducive  to  the  developement  o{  British  commerce  in  Borneo, 
and  the  advance  of  civilization  among  the  native  tribes. 
That  the  Defendant  Henry  Wise,  who  had  been  the  agent 
of  and  was  in  the  confidence  of  Sir  James  Brooke  in  or 
previously  to  the  year  1847,  formed  an  idea  of  establishing 
a  Company  for  working  the  coal  so  granted  to  Sir  Jamss 
Brooke  by  the  Sultan,  and  the  coal  to  be  found  in  Lahuan; 
and  the  Defendant  Henry  Wise  communicated  his  project 
to  Sir  James  Brooke,  who  promised  to  make  over  the  grant 
to  him  if  the  Government  approved  of  his  doing  so.  That 
the  Defendant  Henry  Wise  applied  to  the  Board  of  Trade, 
and  obtained  a  charter  under  the  Great  Seal,  dated  the 
17th  of  July,  1847,  by  which,  after  reciting  that  it  had  been 
represented  to  her  Majesty  that  John  Melville,  Philip  An- 
struiher,  and  Henry  Wise,  and  others,  had  agreed  to  sub- 
scribe 200,0001  in  2000  shares  of  lOOt  each,  and  form  a 
Company,  to  be  called  The  Eastern  Archipelago  Company, 
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for  the  purpose  of  purchasing  and  acquiring,  holding,  set- 
tling, improving,  cultivating  and  planting,  letting,  farming, 
selling,  or  otherwise  dealing  with  and  making  a  profit  of 
lands  in  Labuan  and  the  lands  adjacent,  and  working  the 
mines  therein,  and  raising  coals,  stones,  earths,  minerals, 
and  metals,  and  trading  therewith  and  with  the  inhabitants 
of  the  said  islands  and  lands, — ^her  Majesty  granted  and  or- 
dained that  MdvUlSy  Anstrvikery  and  Wiae^  and  all  such 
other  persons  as  should  or  might  become  members  of  the 
Company,  and  hold  shares  therein  of  not  less  than  lOM. 
each,  should  be  a  body  corporate  under  the  said  name; 
and  that  the  Court  of  Directors,  to  be  constituted  by  the 
deed  thereinafter  directed  to  be  executed,  should  have  full 
power  and  authority  to  enter  into  all  contracts  on  behalf 
of  the  corporation,  and  to  make  and  execute  all  purchases, 
sales,  and  other  acts  to  which  the  corporate  seal  should 
require  to  be  affixed,  and  generally  to  bind  the  corpora- 
tion, as  if  the  same  were  done  by  the  assent  of  the  whole 
body,  so  as  the  same  were  done  in  conformity  with  the 
provisions  of  the  charter  and  deed  or  any  supplemental 
deed.  And  the  Company  were  thereby  empowered  to 
hold  lands  as  therein  mentioned.  And  it  was  thereby  di- 
rected, that  at  the  least  100,000/.  of  the  capital  should  be 
subscribed  for,  and  50,000Z.  paid  up  within  twelve  months 
from  the  date  of  the  charter ;  and  that  a  deed  of  settle- 
ment, as  thereby  prescribed,  shotdd  be  executed  by  the 
members  of  the  corporation,  and  a  copy  of  such  deed, 
within  the  said  period  of  one  year,  be  lodged  with  the 
Board  of  Trade;  and  that  a  certificate  to  that  effect,  to  be 
indorsed  on  the  charter  and  on  the  deed,  under  the  hand 
of  one  of  the  secretaries  of  the  Board,  should  be  conclusive 
evidence  that  the  deed  of  settlement  had  been  duly  pre- 
pared, and  a  copy  thereof  deposited  as  thereby  directed; 
but  such  certificate  should  not  be  given  until  it  should  be 
made  to  appear  that  all  the  directors  for  the  time  being, 
and  at  least  two-thirds  of  the  members,  had  executed  the 
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same.  And  her  Majesty  did  thereby  direct  that  the  Com-  1352. 
pany  should  not  commence  business  until  it  should  have 
been  certified  to  the  President  of  tlie  Board  of  Trade  by 
at  least  three  of  the  directors,  that  at  least  one-half  of 
the  said  capital  had  been  subscribed,  and  the  sum  of 
50,000^  at  the  least  paid  up;  such  certificate  of  the  direc- 
tors to  be  indorsed  on  the  charter,  and  to  be  sufficient  eyi- 
dence  ^  for  the  purpose  of  the  said  provision  in  that  behalf/ 
And  her  Majesty  thereby  declared,  that,  in  case  the  cor- 
poration should  fail  to  enter  into  and  execute  such  deed, 
and  to  deposit  a  copy  thereof  within  the  said  period,  or  in 
case  the  corporation  should  not  comply  with  any  other  the 
directions  and  conditions  in  the  charter  contained,  it  should 
be  lawful  for  her  Majesty,  her  heirs  and  successors,  to  re- 
voke the  charter,  and  every  clause  and  matter  therein, 
either  absolutely,  or  under  such  terms  and  conditions  as 
she  or  they  should  think  fit 

The  bill  alleged  that  Melville  and  AnstruAer  had  ne- 
ver any  interest  in  the  concern,  and  that  their  names  were 
used  by  the  Defendant  Wise  for  his  own  purposes  and  to 
mislead  the  Board  of  Trade,  and  subject  to  an  understand- 
ing that  they  were  not  to  advance  any  capital.  That  Sir 
James  Brooke  conceded  to  the  Defendant  Wise  the  bene- 
fit of  the  grant  from  the  Sultan  of  Borneo  of  the  coal 
in  the  mainland,  under  the  belief  (as  it  had  been  repre- 
sented to  Sir  Janiea  Brooke  by  the  Defendant  Wis^  that 
the  same  would  be  used  for  the  formation  of  a  Company, 
with  sufficient  capital  effectually  to  carry  out  his  views, 
and  develope  British  commerce  in  those  islands.  That  the 
Defendant  Wise  obtained  from  the  Crown  a  demise  of 
certain  coal  in  Labuan  for  a  term  of  years;  that,  having 
obtained  the  charter,  grant,  and  demise,  the  Defendant 
Wise  determined  to  assume  that  he  had  acquired  such  in- 
terests for  his  own  benefit,  and  not  for  the  purposes  of  a 
projected  Company.   That,  in  prosecution  of  his  scheme,  he 
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prevailed  upon  A .  Naime^  Sir  J.  Pirie,  the  Defendant  jLim^ 
sai/y  J.  M'Oregor^  and  J.  R.  D.  Bethv/ney  to  sign  an  agree- 
ment of  the  31st  of  January,  1848,  which,  after  reciting 
that  for  several  years  the  Defendant  Wise  had  devoted 
himself  to  the  investigation,  discovery,  collection,  and  ar- 
rangement of  materials  for  effecting  the  objects  of  the 
Company,  and  during  that  time  had  made  personal  re- 
searches in  Borneo  and  Labuan,  and  had  conducted  im- 
portant communications  with  the  Government  and  influen- 
tial bodies  and  individuals, — ^had  successfully  promoted  the 
establishment  of  a  British  settlement  at  Labucm,  and  had 
obtained  the  charter  of  incorporation  of  the  Company, — 
the  Defendant  Wise  thereby  agreed  to  grant  to  the  Com- 
pany, on  its  complete  formation,  for  twenty  years,  his  in- 
terest under  the  said  grant  and  demise  or  agreement  for 
a  demise;  and  in  consideration  of  such  grant  by  him,  and 
of  the  efforts,  labour,  and  services  which  he  had  so  be- 
stowed and  rendered,  it  was  agreed  that  the  Defendant 
Wise  should  be  one  of  the  managing  directors  of  the  Com- 
pany, irremoveable,  except,  by  a  general  meeting  of  the 
shareholders,  for  misconduct  or  incapacity;  and  that  he 
should  be  paid  60002.  in  four  months  after  the  formation 
of  the  Company,  and  30002.  a  year  during  the  first  ten 
years  of  its  existence,  and  receive  100  shares,  the  calls  on 
which  were  to  be  paid  out  of  the  capital  of  the  Company, 
and  22.  2s,  per  cent,  on  the  dividends  and  bonuses  of  the 
Company,  when  the  same  should  not  be  less  than  72.  10& 
per  cent,  on  the  capital,  and  8002.  per  annum  as  manag- 
ing director,  and  22.  lOs.  per  cent  on  the  general  divi- 
dends and  bonuses,  such  salary  and  latter  per-centage  not 
to  exceed  18002.  in  the  whole; — ^the  Defendant  Wise  there- 
by binding  himself  to  give  his  best  services  to  the  affairs 
of  the  Company  during  its  existence;  and,  at  the  end  of 
twenty  years  or  the  dissolution  of  the  Company,  his  rights 
were  to  revert  to  him. 
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The  bill  stated  portions  of  the  prospectus  of  the  Com- 
pany which  was  issued ;  and  that  the  Plaintiff  and  several 
other  persons,  within  the  twelvemonth,  subscribed  for  and 
took  shares  in  the  projected  Company,  and  paid  the  de- 
posit on  such  shares,  and  executed  the  deed  of  settlement 
The  bill  set  forth  part  of  the  contents  of  the  deed  of  set- 
tlement, which  it  stated  bore  date  the  13th  of  July,  1848, 
and  was  enrolled  in  the  Court  of  Chancery  (a).  The  bill 
then  stated,  that,  shortly  after  the  date  of  the  deed,  Wise 
and  two  others  of  the  directors  certified  to  the  Board  of 
Trade,  that  half  of  the  capital  had  been  subscribed,  and  that 
50,0002.  had  been  paid  up ;  and  that  a  certificate  was  indors- 
ed on  the  deed  by  the  secretary  of  the  Board,  dated  the  27th 
of  July,  1848,  to  the  effect,  that  the  deed  had  been  prepared 
to  the  satisfaction  of  the  President ;  that  a  copy  of  it  had  been 
lodged  at  the  Board  of  Trade ;  and  that  it  had  been  certified 
to  the  President,  that  all  the  directors  and  two-thirds  of 
the  members  of  the  corporation  had  executed  the  same. 


1852 


SUUemetU. 


The  bill  stated  that  the  Plaintiff  had,  within  the  last 
two  months,  investigated  the  affairs  of  the  Company,  and 
had  discovered  that  the  certificate,  that  60,000Z.  had  been 
paid  up,  was  untrue;  and  that,  of  1116  shares^  which  were 
the  whole  now  subscribed  for  on  the  deed,  100  shares  had 
been  allotted  to  Wise,  who  was  not  liable  to  pay  any  call, 
and  therefore  that  101,6002.  only  was  subscribed  for  on 
the  deed;  and  that  many  of  such  shares  were  subscribed 
for  after  the  twelve  months  had  expired;  and  that  less 
than  100,0002.  was  in  fact  subscribed  for  within  the  twelve 
months;  and  that  a  copy  of  the  deed  was  not  deposited 
within  that  time.  That  it  was  from  the  beginning  alto- 
gether impossible  that  the  Company  could  be  carried  on, 
with  such  amount  of  capital,  so  as  to  produce  profit  or  ful- 
fil the  intentions  of  the  Government  and  Sir  James  Brooke. 


(a)  The  material  portions  of  the  deed  are  mentioned  in  the  judg- 
ment. 
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The  Plaintiff  stated,  that  he  was  principally  induced  to 
take  the  shares^  by  the  references  made  in  the  prospectus 
to  Sir  James  Brooke,  The  bill  charged  that  the  directors 
ou^t  not  to  have  commenced  or  continued  the  business 
of  the  Company,  but  ought,  at  the  expiration  of  the  twelve 
months,  to  have  returned  to  the  Plaintiff  and  the  other 
persons  who  had  then  executed  the  deed,  the  amount  of 
their  deposit-s;  and  that  the  signing  the  said  certificate, 
the  concealment  of  the  true  facts  from  the  Plaintiff  and 
the  other  shareholders,  and  the  carrying  on  the  business 
of  the  Company  under  such  circumstances,  were  acts  of 
fraud  on  the  part  of  the  directors. 

The  bill  stated  that  the  Defendants  allied,  that  all  the 
persons  who  had  executed  the  deed  or  become  shareholders, 
other  than  the  Plaintiff,  had  precluded  themselves  from 
making  any  demand  against  them  in  respect  of  the  said 
matters;  that  the  Plaintiff  was  ignorant  of  the  names  of 
the  other  shareholders,  or  any  of  them;  and  that  the  De- 
fendants ought,  but  refused,  to  disclose  and  set  forth  the 
names  and  places  of  abode  of  such  other  shareholders. 


ArgumenL         Mr.  RusseU  and  Mr.  Freeling  for  the  demurrer  of  the  De- 
fendants  Lindsay^  Barnard,  and  Wise;  and 

Sir  W.  P.  Wood  for  the  demurrer  of  the  Company,  ar- 
gued, that  the  Plaintiff  had  become  a  member  of  the  cor- 
porate body,  and  had  acquired  no  right  to  withdraw  from 
the  corporation.  Assuming  that  the  other  members  of  the 
corporation  had  acted  improperly,  that  did  not  discharge 
the  Plaintiff  from  being  a  member.  He  had  a  remedy  for 
the  correction  of  the  misconduct  complained  of,  but  not  by 
a  suit  like  the  present.  His  case  was  only  the  same  as 
that  of  every  other  member  of  the  corporation  who  had 
sustained  the  same  injury,  and  he  could  not  sue  alone.    It 
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might  be  open  to  the  Crown  to  revoke  the  charter,  but,  un-        I86i. 
til  revoked,  it  remained  in  full  force.   The  bill,  even  if  sus- 
tainable, had  it  been  properly  framed,  was  defective  for 
want  of  the  other  corporators  as  parties. 


Argument. 


Mr.  RoU  and  Mr.  Prior  for  the  bill. 

The  Plaintiff  agreed  to  become  a  member  of  the  corpor- 
ation only  on  the  condition  that  it  shotdd  be  commenced 
and  carried  on  according  to  the  provisions  of  the  charter. 
The  Defendants  have  formed  and  carried  on  the  business 
of  the  Company,  not  according,  but  contrary  to,  and  in  de- 
fiance of,  those  provisiona  The  Crown  has  been  misled 
by  untrue  and  fraudulent  representations,  and  the  Plain- 
tiff is  not,  by  being  fraudulently  inveigled  and  compul- 
sorily  retained  as  a  member,  to  be  made  a  party  to  this 
fraud.  As  against  the  Plaintiff,  or  so  far  as  respects  him, 
the  Company  must  be  considered  as  yet  unformed;  and 
he  is  entitled  to  be  protected  from  the  legal  consequences 
to  which  the  acts  of  the  Defendants  have  exposed  him,  and 
to  be  reimbursed  the  monies  which  have  been  improperly 
obtained  from  hiuL  Even  if  the  Defendants  have  succeed- 
ed in  making  the  Plaintiff  a  member  of  their  corporation, 
— ^still  it  is  clear  that  they  have  no  right  to  go  on  with  the 
business,  or  make  the  calls,  in  the  deficient  state  of  the 
subscriptions  to  the  share  list. 

As  to  the  objection  of  parties — ^the  Company  being  De- 
fendants, every  member  of  the  Company  is  a  party,  or  re- 
presented. What  the  case  of  the  other  members  of  the  cor- 
poration may  be,  is  a  question  the  Plaintiff  is  not  con- 
cerned with:  they  may  be  disposed  to  go  on  with  the  ob- 
jects for  which  the  corporation  purports  to  be  formed ;  but 
the  case  of  the  Plaintiff  is,  that  he  has  not  contracted  to 
be  a  member  of  such  a  body,  and  he  declines  to  be  a  mem- 
ber of  it     Even  if  the  other  members  were  individually 
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necessary  parties,  the  bill,  which  avers  that  their  names  are 
unknown  to  the  Plaintiff,  is  not  open  to  demurrer  on  that 
ground. 

The  following  cases  were  cited:  Coft  v.  WooBasion  (a), 
Mangles  v.  The  Orand  Collier  Dock  Company  (6),  Foss  v. 
HarbotUe(c),  Waring  v.  The  Manchester,  Sheffield^  and  Lin- 
colnshire Railway  Company  (d),  Lord  v.  The  Oovemor  and 
Company  of  the  Copper  Miners  («),  Ex  parte  Earl  of  Mans- 
fiddif). 


Judgment,       ViCE-ChAKCELLOR  : — 

The  rights  of  the  Plaintiff,  as  represented  in  this  bill, 
in  some  respects  relate  to  hb  private  and  individual  case, 
and  in  others,  to  his  case  in  common  with  the  other  mem- 
bers of  the  Company.  His  private  and  individual  case  is, 
that  a  fraud  has  been  committed  upon  him,  not  in  com- 
mon with  the  other  members  of  the  Company ;  and  part  of 
his  general  case  is,  that  a  fraud  has  been  committed  on 
him,  and  upon  all  the  members  of  the  Company. 

Now,  the  first  part  of  the  case  stated  by  the  bill,  and 
which  was  argued  on  the  part  of  Dr.  Macbride,  was  this: 
that  false  representations  had  been  made  to  Sir  James 
Brooke,  and  also  had  been  made  to  the  Crown;  and  that 
on  those  false  representations  Mr.  Wise  had  acquired  an 
interest  to  himself:  the  nature  of  the  case  stated  being, 
that  Sir  James  Brooke,  intending  to  promote  the  progress 
of  civilization  through  the  medium  of  commerce  in  the 
Eastern  Archipelago,  obtained  a  grant  from  the  Sultan  of 
Borneo  of  part  of  the  coal  in  that  island,  and  intended 


(a)  2  P.  Wms.  154. 
(6)  10  Sim.  619. 

(c)  2  Hare,  461. 

(d)  7  Hare,  482;  2  H.  &  T.  239, 
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that  that  grant  should  be  applied  for  the  benevolent  pur- 
poses which  he  had  in  view;  that^  on  the  other  hand,  Mr. 
Wise  has  turned  that  grant  to  his  own  purposes,  having 
obtained  the  benefit  of  it  from  Sir  James  Brookey  under 
the  representation  that  it  wotdd  be  applied  to  the  benevo- 
lent purposes  which  he  had  contemplated.  And  so  again, 
with  reference  to  the  grant  firom  the  Crown,  that  Mr.  Wise 
obtained  it  under  the  representation  that  it  was  to  be  for 
public  purposes^  but  has  in  truth  diverted  it  to  his  own 
private  objects. 


1862. 


JudgmenL 


Now  it  is  perfectly  clear  the  Court  has  nothing  what- 
ever to  do  with  those  questions,  so  far  as  they  affect  either 
Sir  James  Brooke  or  the  Crown.  K  the  Crown  thinks  that 
there  has  been  an  injury  worked  to  its  rights  by  its  having 
been  induced  to  make  an  improper  grant,  it  is  for  the 
Crown  to  proceed  to  set  aside  that  charter,  which  has 
been  fraudtdently  obtained.  So,  again,  if  Sir  James  Brooke 
considers  that  he  has  been  deceived  by  Mr.  Wise^  it  is  for 
Sir  James  Brooke  to  proceed  to  set  aside  that  grant  But 
the  mode  in  which  this  is  brought  to  bear  upon  the  pre- 
sent case  is  this,  that  it  is  said  the  directors  of  the  Com- 
pany knew  this  fact,  and  fraudulently  concealed  it  from 
the  Plaintiff;  and  that  the  Plaintiff  therefore  has  been,  by 
their  false  representations,  drawn  into  becoming  a  partner 
in  the  concern.  That,  as  I  understand  it,  is  the  argument 
on  the  part  of  the  Plaintiff  on  that  part  of  the  case. 


Now  I  do  not  find,  in  the  allegations  in  this  bill,  any 
such  case  made  as  would,  I  think,  warrant  me  in  inter- 
fering on  that  ground.  If  it  should  appear  that  the  Plain- 
tiff has  entered  into  this  agreement,  not  on  any  false 
representation  made  to  him  individually,  but  by  false 
representations  made  to  him  and  other  members  of  the 
Company — ^if  that  be  a  case  which  can  at  all  be  taken  into 
account  on  this  bill,  it  is  a  case  which  does  not  merely 
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affect  the  Plaintiff  individuallj,  but  affects  the  Plaintiff 
in  common  with  the  other  members  of  the  Company.  It 
is  not  alleged,  that  there  has  been  anj  representation  made 
to  the  Plaintiff  which  has  not  been  made  to  the  other 
members  of  the  Company;  and  when  therefore  he  asks 
that  the  money  which  he  has  paid  on  this  account  may  be 
returned  to  him,  he  is  in  truth  asking  that  that  which  is 
common  to  himself  and  the  other  members  of  the  Com- 
pany may  be  done  in  his  favour,  and  in  his  favour  only. 
It  is  clear  that  cannot  be  done  without  affecting  very 
seriously  the  rights  of  the  other  partners.  If  I  were  on 
the  hearing,  and  considering  the  state  of  facts  as  it  ap- 
pears on  the  bill,  and  were  to  decree  repajrment  to  the 
Plaintiff  of  the  money  which  he  paid  on  account  of  the 
Company,  equally  must  I  decree  repayment,  to  any  other 
party  who  has  subscribed  to  this  Company,  of  the  fund 
which  has  been  subscribed  by  him.  The  case,  therefore, 
is  one  in  which  the  Plaintiff,  having  a  common  interest  in 
that  point  of  view  with  the  other  parties,  thinks  proper 
to  seek  relief  in  the  absence  of  those  other  parties  who 
will  be  affected  by  the  relief  which  he  has  prayed,  and 
which  he  has  prayed  for  himself  exclusively. 


Now,  I  am  of  opinion  that  he  cannot  obtain  such  relief 
in  the  absence  of  the  other  parties  who  are  interested  in 
this  concern;  and,  as  I  thought  for  a  long  time  during  the 
progress  of  the  argument,  I  believe  this  case  really  resolves 
itself  at  last  into  a  point  of  pleading, — ^whether  there  is  or 
is  not  a  sufficient  allegation  on  the  bill  of  the  absence  of 
the  other  parties  who  are  interested. 


The  view  which  has  struck  me  on  this  part  of  the  case 
(and  I  believe  the  same  argument  and  the  same  reasoning 
apply  throughout  the  case,  as  well  as  to  the  peculiar  point 
to  which  I  am  now  addressing  myself,)  is  this:  either  the 
Plaintiff  has  or  has  not  a  common  interest  with  all  the 
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other  partners  in  the  concern.    If  he  has  a  common  in-        1662. 
terest  with  all  the  other  partners  in  the  concern,  he  must 
sue  on  behalf  of  himself  and  all  those  other  partners;  and 
if  he  has  not  a  common  interest  in  the  concern,  those  other 
partners  must  be  represented  upon  this  record,  in  order 

.         .  .  If  a  member  of 

to  contest  and  examine  that  question.  a  Company  has 

a  common  in- 
terest in  the 

Now  the  statement  upon  the  point  of  the  absence  of  object  of  hu 

,  ,  suit  with  the 

the  other  parties,  is  simply  this, — ^that  the  Plaintiff  is  un-  other  memberiK 
able  to  discoYer  the  shareholders  of  the  Company,  that  he  behdf  of'hhn^" 
is  ignorant  who  are  the  other  partners  in  the  concern,  and  J^erMrtBm^ 
that  the  Defendants  refuse  to  discoyer  the  same.    But  in  and  if  he  has 
the  same  bill  which  contains  that  allegation,  there  appears  mon  interest, 
this  fact, — ^that  the  deed  is  enrolled  in  the  Court  of  Chan*  ^^^mMt^bf^ 
eery,  and  that  the  Plaintiff  has  inspected  the  deed;  be-  JJJ'^^^t 
cause  he  tells  us,  on  the  face  of  the  bill,  the  number  of  thej  may  be 
shares  which  have  been  subscribed  for  upon  that  deed.  qaestionT'^ 
And  weighing,  as  I  must  do,  that  allegation  against  the  al- 
legation that  he  is  unable  to  discover  the  names  of  the 
other  shareholders,  or  any  of  them,  I  cannot  give  credit  to 
the  all^^ation  that  he  does  not  know  who  are  the  parties 
interested.     The  Plaintiff  tells  me  that  he  has  seen  the 
deed,  and  that  1116  shares  haye  been  subscribed  for  upon 
that  deed    I  think,  therefore,  it  follows  that  there  is  not 
here  any  sufficient  allegation  to  account  for  the  Plaintiff's 
not  haying  made  parties  to  this  record  the  other  persons 
who  are  interested  in  the  question.    Upon  that  ground,  I 
think  this  demurrer  must  be  allowed. 

I  do  not,  howeyer,  think  it  would  be  satisfactoiy  alto- 
gether to  part  with  the  case  upon  that  narrow  ground 
alone,  without  considering  a  little  more  the  questions  which 
haye  been  raised  and  argued. 

It  is  said,  in  the  first  place,  that  the  Plaintiff  neyer  be- 
came a  member  of  this  partnership.    In  my  opinion,  the 
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Plaintiff  has  become  a  member.  According  to  the  terms 
of  the  charter,  her  Majesty  granted  and  ordained  that 
MdviUe,  Andruther^  and  Wise,  and  all  such  other  persons 
and  bodies  politic  or  corporate  as  had  become,  or  from 
time  to  time  thereafter  might  become,  members  of  the  said 
copartnership  or  Company  so  agreed  to  be  formed,  and 
should  hold  shares  therein  of  not  less  than  10021  each, 
should  be  one  body  politic  and  corporate,  by  the  name  of 
The  Eadem  Arckipdago  Company.  Thus,  therefore,  every 
person  who  becomes  a  member  of  the  Company,  and  holds 
shares  of  not  less  than  the  specified  amount,  is  to  be 
a  member  of  the  corporate  body.  Now,  how  was  this 
body  constituted,  and  when  was  it  to  cease?  The  pro- 
visions are, — ^that  100,0002.,  being  one  half  of  the  ca- 
pital, should  be  subscribed  for  within  twelve  calendar 
months,  and  that  50,0O0Z.  at  least  should  be  paid  up  with- 
in that  period;  and  that  MdvUlef  Anstruiher,  and  Wise, 
and  all  other  members  for  the  time  being  of  the  copart- 
nership, should,  within  one  year  from  the  date  of  the 
charter,  enter  into  and  execute  a  proper  deed  of  copart- 
nership and  settlement,  whereby  the  capital  of  the  Com- 
pany should  be  divided  into  the  said  number  of  shares; 
and  it  was  provided  that  the  partnership  should  not  begin 
to  carry  on  business  until  it  should  be  certified  to  the 
President  of  the  Board  of  Trade,  by  three  directors  of  the 
Company,  that  at  least  one  half  of  the  capital  had  been 
subscribed,  and  the  60,0002.  paid  up, — such  certificate  of 
the  directors  to  be  indorsed  upon  the  charter;  and  it  was 
provided,  and  her  Majesty  did  thereby  will  and  declare, 
that,  in  case  the  corporation  should  fail  to  enter  into  and 
execute  such  deed,  and  to  deposit  a  copy  thereof  within 
the  time  limited  in  that  behalf,  or  in  case  the  said  corpor- 
ation should  not  comply  with  any  other  of  the  directions 
and  conditions  contained  in  the  charter, — not  that  the 
charter  should  be  void, — ^but  that  it  should  be  "  lawful  for 
her  Majesty,  her  heirs  and  successors,  by  any  writing  un- 
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der  the  Great  Seal,  or  under  the  sign  manual  of  her  Ma- 
jesty, her  heirs  or  successors,  to  revoke  or  make  Yoid  the 
said  royal  charter,  and  every  clause,  matter,  and  thing 
therein  contained,  either  absolutely,  or  under  such  terms 
and  conditions  as  she  or  they  should  think  fit''  That  is 
a  clause  which  gives  power  to  the  Crown  to  determine  the 
charter,  but  it  does  not  of  itself  determine  it.  That  that 
was  the  meaning  of  the  clause  is  perfectly  clear;  for  the 
next  provision  is,  that,  notwithstanding  anything  therein 
contained,  it  should  be  lawful  for  her  Majesty,  her  heirs, 
and  successors,  either  under  the  Ghreat  Seal  or  by  writing 
under  the  sign  manual,  at  any  period  after  the  expiration 
of  twenty-one  years  from  the  date  of  the  charter,  to  re- 
voke and  make  void  the  same,  and  to  add  such  modifica- 
tions, conditions,  or  provisions  thereto,  as  her  Majesty,  her 
heirs  or  successors,  should  think  fit;  and  it  was  thereby 
declared,  that,  when  the  said  corporation  should  have  been 
dissolved,  in  pursuance  of  the  provisions  of  the  said  deed 
or  of  any  supplementary  deed,  and  the  afiairs  of  the  said 
partnership  should  have  been  completely  wound  up,  and 
its  debts  and  obligations  fully  discharged,  the  said  charter 
should  be  absolutely  void.  It  is,  therefore,  when  the  cor- 
poration shall  have  been  dissolved  in  pursuance  of  the 
provisions  of  the  deed,  and  when  the  afiairs  shall  have 
been  wound  up,  and  not  until  then,  that  the  charter  is 
made  absolutely  void,  according  to  the  provisions  which 
are  contained  in  it  I  think,  therefore,  that  the  charter 
was  not  determined  of  itself  by  anything  which  was  done. 


1858. 


JuigmenM, 


The  case  then  stands  thus, — ^at  a  certain  time  after  the 
granting  of  the  charter,  the  Plaintiff  takes  shares  in  the 
Company,  but  the  deed  is  not  executed  until  the  iSth  of 
July,  1848.  Now,  whether  by  taking  shares  he  became 
a  member  of  the  Company  within  the  meaning  of  this 
deed,  is  a  question  I  do  not  mean  to  say  one  word  upon ; 

VOL.  IX.  Q  Q  H.  w. 
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1852.        but  the  question  is,  whether,  when  he  executed  that  deed, 
he  did  not  become  a  member  of  the  Company,  and  hold 
shares  therein  within  the  meaning  of  the  charter;  and  I 
think,  upon  the  true  construction  of  that  deed,  that  he  did 
Jud^n^em.     become  SO. 


The  deed  is  made  between  the  several  subscribers  of  the 
first  part,  Wise  of  the  second  part,  and  the  Company  under 
their  corporate  seal  of  the  third  part.  It  recites  the 
charter,  it  recites  that  the  persons  who  were  parties  of  the 
first  part  had  subscribed  for  shares  in  the  Company;  and 
it  witnesses,  that,  for  the  purpose  of  forming  the  Company, 
every  of  the  persons  parties  thereto  of  the  first  and  second 
parts,  in  consideration  of  the  assignment  thereinafter 
mentioned  on  the  part  of  Wise^  adopted,  ratified,  and  con- 
firmed the  agreement  which  had  been  entered  into  by 
them^  in  all  respects  as  if  the  terms  and  provisions  there- 
of were  therein  repeated  and  set  forth;  and  then  every  of 
them  the  parties  thereto  of  the  first  and  second  parts  co- 
venanted with  the  Company,  that  all  and  every  the  cove- 
nanting parties  should  confirm  the  several  engagements  in 
the  deed  on  their  part,  as  shareholders  of  the  Company; 
that  the  name  and  business  or  purposes  of  the  Company 
should  be  such  as  were  described  in  the  charter;  it  then 
provides  for  the  amount  of  the  capital  of  the  Company,  and 
that  the  Company  should  be  held  to  commence  firom  the  day 
of  the  dat«  of  the  certificate  of  the  directors  to  be  given 
as  by  the  charter  was  provided,  and  should  thenceforth 
continue,  until  dissolved  under  any  of  the  provisions  in 
the  charter  or  the  deed  contained.  And  in  case  and  while 
the  whole  of  the  2000  shares  should  not  be  subscribed  for, 
the  shareholders  should  continue  associated  for  the  pur- 
poses aforesaid,  according  to  their  respective  interests  in 
the  concern;  and  the  directors  and  other  officers  of  the 
Company*  acting  under  the  authority  of  the  deed  should 
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have  full  power  to  do  all  acts  and  things  authorised  there- 
by, in  the  same  manner  as  if  the  number  of  shares  actually 
subscribed,  for  the  time  being,  had  been  the  whole  number 
of  shares  by  the  deed  agreed  to  be  issued. 

Now,  that  this  was  intended  to  be  a  continuing  busi- 
ness, and  a  business  to  be  carried  into  effect  and  exist  un- 
der the  provisions  of  the  deed  immediately  after  the  ex- 
ecution of  the  deed,  no  doubt  can  be  entertained;  for,  in 
case  the  whole  number  of  2000  shares  should  not  be  sub- 
scribed for,  the  shareholders  were  to  continue  associated 
for  the  purpose  specified.  Then,  if  this  were  meant  to  be 
a  continuing  business  existing  from  the  time  of  the  date 
of  the  deed,  how  can  it  be  said  that  this  gentleman  was 
not  a  member  of  the  Company  or  partnership  which  was 
referred  to  in  the  charter?  The  charter  existed  at  the 
time  of  the  execution  of  this  deed,  and  provided  that  every 
person  who  should  become  a  member  of  the  partnership 
should  be  a  member  of  the  corporation.  And  if  the  true 
meaning  of  this  contract  be,  as  I  think  it  is,  that  there 
was  a  partnership  formed  by  this  deed,  by  the  act  of  the 
formation  of  the  partnership  and  execution  of  the  deed, 
Dr.  Macbride  became  a  member  of  the  partnership,  and, 
becoming  a  member  of  the  partnership,  became  a  member 
of  the  corporation  created  by  the  charter. 


18d2. 


Judffment, 


It  was  very  much  argued,  that  it  could  not  be  that  the 
partnership  was  intended  to  exist,  or  the  Company  in- 
tended to  be  formed,  because  the  operative  part  of  the 
deed  is  for  the  purpose  of  the  formation  of  the  Company; 
and  the  clause  is,  that  the  Company  shall  be  held  to  com- 
mence as  firom  the  day  of  the  date  of  the  certificate  of  the 
directora  I  do  not  think  that  meant  that  the  Company 
should  not  exist  antecedently  to  that  period.  I  think  that 
was  not  the  meaning,  for  we  find  the  subsequent  provisions, 
that  the  business  should  be  carried  on  notwithstanding 

QQ2 
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1852.  there  had  not  been  the  number  of  2000  subscribers;  that 
it  is  to  be  carried  on  under  the  authority  of  the  deed ; 
that  the  directors  shall  have  full  power  to  do  all  acts  and 
things  authorised  by  the  deed,  one  of  which  things  is,  that 

vdgmenL  ^j^^  name  and  business  or  purpose  of  the  Company  shall 
be  such  as  was  described  in  the  charter. 


£ffectofthe  In  my  opinion,  therefore,  by  the  execution  of  this  deed, 

deeTof^wtUe.^  the  Plaintiff  became  a  member  of  this  Ck>mpany  within  the 
PWntiff  *^*      meaning  of  the  deed,  and  within  the  meaning  of  the  char- 
ter;  and,  therefore,  the  argument  which  is  urged  on  his  be- 
half as  to  his  not  having  become  a  member  of  the  Com- 
pany, cannot  be  maintained. 

If,  then,  the  Plaintiff  has  in  truth  become  a  member  of 
the  Company,  what  is  his  equity,  to  entitle  him  to  reco- 
ver back  the  amount  of  the  subscription  which  he  has 
paid?  He  says,  that  false  representations  have  been  made 
by  the  directors.  The  first  answer  to  that  argument  is, — 
in  what  position  has  he  placed  the  directors?  He  himself 
has  been  a  party  to  the  deed,  by  which  the  directors  are 
to  have  all  the  powers  which  were  to  exist,  as  if  the  Com- 
pany had  been  completely  formed.  He  therefore  has  him- 
self concurred  in  placing  those  directors  in  that  position. 

But  how  can  one  partner  call  upon  this  Court  for  a  de- 
cree to  repay  him  his  share  of  the  capital  of  the  partner- 
ship, upon  the  ground  of  any  fraud  which  has  been  com- 
mitted by  the  managing  directors  of  the  Company?  I  as- 
sume, of  course,  upon  this  argument,  as  I  am  bound  to 
do,  that  the  allegations  in  this  bill  are  true, — that  there 
has  been  most  gross  fraud  perpetrated  on  the  present 
Plaintiff.  But  how  is  one  partner  to  call  upon  a  Com- 
pany to  refund  his  share  of  the  capital?  VIThy,  the  re- 
funding of  his  share  of  the  capital,  if  it  be  in  respect  of 
fraud  which  was  committed  on  him  individually,  may 
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constitute  an  individual  right  in  him.  But  if  it  be  in  re- 
spect of  fraud  which  has  been  committed  on  the  whole 
body  of  the  Company,  it  is  a  right  which  is  common  to  all, 
and  which  does  not  rest  in  him  alone.  And  when  he  asks 
that  his  capital  may  be  restored,  he  asks  that  the  interests 
of  all  the  other  partners  in  the  Company  may,  to  the  ex- 
tent of  the  withdrawal  of  his  capital,  be  prejudiced  and 
damaged.  It  is  clear,  therefore,  that  he  cannot,  if  he  have 
once  been  in  the  position  of  a  member  of  this  Company, 
have  the  right  to  recal  his  capital,  without  having  the  par- 
ties who  are  copartners  with  him  in  that  concern,  and 
on  whom  the  same  fraud  has  been  perpetrated  as  has  been 
perpetrated  on  him,  also  upon  the  record. 


1862. 


Judgment, 


It  has,  however,  been  argued  for  the  Plaintiff,  that  all 
these  parties  have  sanctioned  and  concurred  in  the  fraud. 
The  allegation  in  the  bill  does  not  amount  to  that  The  al- 
legation is  this, — ^not  that  the  other  parties  have  sanction- 
ed and  concurred  in  it,  but  that  the  Defendants  allege  that 
the  other  parties  have  done  so,  and  have  precluded  them- 
selves from  any  redress  in  respect  of  that  injury.  But  is 
this  Court  to  be  called  upon  to  prejudice  the  interests  of 
the  other  partners  in  the  concern,  because  the  directors  of 
the  Company  allege  that  the  other  parties  have  precluded 
themselve&  If  I  give  fuU  effect  to  the  allegation  in  the 
bill,  it  amounts  to  no  more  than  that  Observe  what  the 
position  of  the  case  would  be  at  the  hearing.  Suppose 
that  I  had  upon  the  answer  an  admission  that  the  Defend- 
ants allege  that  the  other  partners  in  the  concern  have 
precluded  themselves  from  complaining  of  what  has  been 
done,  could  I,  upon  that  allegation,  dispense  with  those 
other  persons  being  made  parties  to  this  record?  If  so,  it 
would  be  placing  in  the  power  of  the  managing  body  the 
means  of  defeating  the  interests  of  all  the  other  parties, 
because  they  think  proper  to  make  an  allegation,  which 
they  would  be  very  likely  to  make,  on.  account  of  the  lia- 


592 


CASES  IN  CHANCERY. 


1B52. 


JudgmenL 


billty  which  would  attach  on  themselyes  indmdually.  I 
could  not,  therefore,  dispense  with  the  presence  of  those 
parties  on  the  ground  of  such  an  allegation  or  admission. 

I  hare  already  observed,  that  the  allegation  as  to  the 
absence  of  the  other  partners  is  not  sufficient;  and,  as  I 
think  that  the  Plaintiff  has  constituted  himself  a  member 
of  the  Company,  and  that,  as  a  member  of  the  Company, 
he  cannot  have  any  part  of  the  relief  which  is  prayed 
by  the  bill  in  the  absence  of  the  other  members,  I  am  of 
opinion  that  the  demurrer  must  be  allowed. 


1851. 

Dec,  laA, 
17M,  227IC?. 

Where  a  con- 
veyance of  an 
estate,  obtained 
upon  a  pretend- 
ed pure  haBe 
firom  an  aged 
and  illiterate 
man,  by  a  per- 
son who  stood 
towards  him  in 
a  conlidential 
position,  was 
set  aside,  the 
Court,  being  of 
opinion  that 
there  was  in 
fiict  no  por- 
ohase,  refused 
to  gire  the  De- 
fendant a  de- 
cree for  an 
account  of  mo- 
nies paid  by 
or  owing  to 

him,  w^ch  he  alleged  (but  fiuled  to  proTe)  was  the  consideration  agreed  iipon  for  such  purchase  and 
conreyance.  The  rule,  that  a  party  coming  for  equity  must  do  equity  does  not  extend  so  far  as  to 
affect  matters  unconnected  with  the  transaction  in  respect  of  which  the  relief  is  sought. 

Case  in  which  a  party  in  a  cause,  heard  upon  bill  and  answer  without  replication,  producing  let- 
ters of  administration  to  a  deceased  person, — the  Court  may  admit  them,  to  ascertain  the  representa- 
tive character  of  such  party,  and  may  act  upon  the  evidence  which  they  furnish  of  that  character. 

Case  in  which,  after  parties  have  gone  into  evidence  in  an  original  suit,  evidence  is  material  or 
admissible  in  a  supplemental  suit. 


WILKINSON  V.  FOWKES. 

XUIS  case  is  reported  on  a  question  of  pleading  and 
parties,  in  p.  193  of  this  Volume. 

A  supplemental  bill  was  filed  against  Susannah  Fidd^ 
the  administratrix  of  Matthew  Wilkinson,  and  against  the 
original  Defendant,  Fowkes,  Fowkes,  by  his  answer  to  the 
supplemental  bill,  averred  the  truth  of  the  facts  contained 
in  his  former  answer.  Field  admitted  that  she  was  the 
administratrix.  The  Plaintiff  set  the  cause  down  for  hear- 
ing, without  replication  to  the  answer  to  the  supplemental 
bilL    At  the  hearing, 

The  SoticUor-Oeneral  and  Mr.  W.  M.  James^  for  the 
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Defendant  Fowkes,  insisted  that  his  answer  to  the  sup- 
plemental bill  must  be  taken  to  be  true,  and  that  the 
Plaintiff  was  not  entitled  to  a  decree;  and  that,  in  the  ab- 
sence of  a  replication,  no  proof  could,  as  against  Fawkes, 
be  given  that  the  Defendant  Field  was  the  administratrix 
of  Matthew  Wi^nson. 
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1861. 


SiaiemetU, 


Mr.  Beihdlf  Mr.  RoU,  and  Mr.  Kinglake  for  the  Plaintiff.     Argument. 

On  the  question  of  admitting  documentary  evidence 
where  there  was  no  replication,  the  conflicting  cases  of 
Jones  V.  OrijffUh  (a)  and  Rowland  v.  Sturgia  (6),  Chalk  v. 
Raine  (c)  and  Fielder  v.  Cage  (d),  were  cited. 


Vice-Chancellor  : — 

It  is  objected,  first,  that  there  is  no  proof,  as  against  the 
Defendant  Fowkes  in  the  supplemental  suit,  that  Susannah 
Field  sustains  the  character  of  administratrix,  and  that 
there  can  be  no  decree  without  such  proof;  and  secondly, 
that,  the  answer  o( Fowkes  in  the  supplemenal  suit  averring 
his  answer  in  the  original  suit  to  be  true,  the  case  can  only 
be  adjudicated  upon,  on  the  facts  stated  in  his  answer  in 
the  original  suit. 


JudfffnenL 


Conflicting  cases  were  cited  as  to  the  right  to  prove 
documents  where  the  answer  is  not  replied  to,  and  I  give 
no  opinion  on  that  point.  The  Defendant  Field  producing 
letters  of  administration,  I  apprehend  that  the  Court  is 
entitled  to  look  at  them  for  the  purpose  of  ascertaining 


(a)  14  Sim.  262. 
(6)  2  Hare,  520. 
(c)  7  Hare,  393. 


(rf)  Wy.  Pr.  Reg.  219.  See, 
also,  Neville  v.  Fitzgeraldy  2  Dr. 
&  War.  530. 
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1851.  ber  representative  character;  and  that  fact  being  ascer- 
tained, and  she  submitting  to  be  bound,  I  think  the  De- 
fendant Fowkes  can  raise  no  objection  on  that  ground 

Judffmetu.  As  to  the  second  point,  my  opinion  is  against  the  Defend- 
ant. I  think  the  proper  test  of  this  question  is,  to  consider 
what  would  have  been  the  position  of  the  case  if  the  answer 
had  been  replied  to?  Could  the  Defendant  Fowkes  in  that 
case  have  gone  into  evidence  in  the  supplemental  suit  of 
the  matters  alleged  in  his  answer  in  the  original  suit,  and 
have  used  that  evidence  in  the  original  suit?  I  think  that 
he  could  not  If  he  could,  the  Plaintiff  must  also  be  en- 
titled to  introduce  further*  evidence  in  support  of  his  ori- 
ginal case,  and  thus  every  supplemental  bill  would  be- 
come the  medium  of  opening  new  evidence  on  both  sides. 
If  this  be  the  rule,  it  must  apply  to  all  supplemental  suits, 
including  cases  where  the  supplemental  suit  is  merely  to 
introduce  a  new  fact;  and  it  would  be  strange,  that,  upon 
a  bill  to  introduce  a  new  fact,  issue  could  be  raised  upon 
all  the  facts  which  had  been  already  proved.  The  case  of 
James  v.  James  (a),  which  was  cited  on  this  point,  was,  I 
think,  a  case  of  new  facts,  introducing  a  new  defence,  and 
therefore  not  resembling  the  present 


The  Vios-Changellob  was  of  opinion,  upon  the  evi- 
dence, that  the  conveyance,  which  the  Defendant  Fowkes 
had  obtained  from  the  deceased,  ought  to  be  set  aside; 
and  after  stating  the  facts  and  the  result,  proceeded — 


The  only  other  point  is,  whether  the  Defendant  Fowkes 
has  any  right  to  insist  upon  an  account  before  he  is  called 
upon  to  reconvey;  and  I  am  of  opinion  that  he  has  not. 
In  ordinary  cases,  where  the  Court  sets  aside  a  purchase, 

(a)  4  Beav.  576. 
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the  Defendant  has  such  a  right,  because  the  Plaintiff 
coming  into  equity  must  do  equity,  and,  therefore,  must 
refund  the  money  which  he  has  received  on  account  of  the 
purchase;  but  in  the  present  case  my  opinion  is,  that  there 
never  was  a  purchase,  and,  therefore,  the  Plaintiff  can 
have  received  nothing  on  account.  If  anything  like  a 
purchase  exists,  it  is  colorable  merely;  and  supposing,  that, 
in  a  colorable  transaction,  the  Defendant  could  be  entitled 
to  have  an  account  taken  of  the  debt  due  at  the  time  of 
the  transaction,  (and  it  would  be  impossible  to  carry  his 
case  further,)  the  answer  shews  that  he  has  received  rents 
far  beyond  the  amount  of  that  debt  K  the  Defendant 
had  proved  that  the  agreement  was,  that  he  should  pur- 
chase the  estate,  and  pay  for  it  by  supplying  goods,  I 
should  have  thought  him  entitled  to  the  account,  but  he 
has  failed  in  that  proof;  and  the  rule,  that  a  Plaintiff  who 
comes  into  equity  must  do  equity,  does  not,  I  think,  reach 
so  far  as  to  affect  matters  not  connected  with  the  transac- 
tion in  respect  of  which  the  relief  in  equity  is  sought 
Both  Lord  Hardwicke  and  Lord  CoUeiiham  refused  to  give 
the  rule  so  extended  an  operation  (a). 


1851. 


Judgment, 


(a)  See,  also,  4  Hare,  5,  per  Sir  /•  Wigram^ 
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Jan,  30eA  A 


In  the  Matter  of  TAYLOR'S  SETTLEMENT. 

By  a  nuuTiage  X  HE  questions  were  as  to  the  rights  of  the  parties  in  a 
sum  of  23972.  2^  8d  Consols,  purchased  with  the  proceeds 
of  certain  freehold  houses,  bought  or  taken  by  the  City  of 
London  under  the  London  Bridge  Acts,  and  which  were 
paid  into  Court  under  the  provisions  of  those  Acts,  and  in 
some  dividends  which  had  accrued  thereupon. 


The  houses  in  question  were  settled  by  articles  made 
upon  the  marriage  of  WHliam  Taylor  and  Arm  Pye,  in  the 
year  1797;  and  which  were  afterwards  effectuated  by  in- 


thereon. 

The  articles  bore  date  the  28th  of  October,  1797,  and 
were  made  between  William  Taylor  of  the  first  part,  Ann 


settlement 
freehold  estate 
and  some  per- 
sonal estate 
were  conreyed 
and  assigned 
to  trustees  up- 
on trust,  on  the 
request  of  the 
husband  and 
wife,  during 
their  joint  lires, 
and,  after  the 
death  of  either, 
upon  the  re- 
quest of  the 

sunriTor,  to  sell  deuturcs  of  Icasc  and  release  of  the  1 6th  and  1 7th  of  July, 

the  estate,  and 

to  stand  seised    1798,  made  in  pursuance  of  the  articles,  and  indorsed 

and  possessed 
of  the  estate 
until  sold,  and 
of  the  pur- 
chase-monej, 
in  case  the  same 
should  he  sold, 
upon  trust  for 

the  husband  for  his  life;  and,  after  his  decease,  upon  trust  for  the  wife  for  her  life;  and  after  the 
death  of  the  survivor  of  them  to  convey  the  estate,  unless  sold,  and  assign  the  personal  estate,  unto 
the  children  and  gxandchildren  of  the  marriage,  bom  in  the  lifetime  of  the  husband  and  wife,  as  they 
or  the  survivor  should  appoint;  and,  in  defeult  of  appointment,  unto  and  amongst  the  children  of 
the  marriage,  equally.  The  estate  was  taken  by  the  corporation  of  London  under  the  London 
Bridge  Act  (4  Geo.  4,  c.  50),  and  the  price  having  been  fixed  by  a  jury,  the  purchase-money  was 
paid  into  Court  under  the  Act, — the  trustees  of  the  settlement  not  making  out  a  satisfectoiy  title:— 
Hdd^  that,  in  the  absence  of  any  conveyance  by  the  trustees,  the  sale  must  be  deemed  to  have 
been  effected  under  the  Act  of  Parliament  only;  and,  therefore,  that  the  purchase-money  was  im- 
pressed with  the  character  of  real  estate  under  the  85th  section  of  the  London  l^dge  Act. 

That,  if  there  had  been  any  conversion,  it  must  have  been  by  the  conjoint  operation  of  the  articles 
and  settlement  and  of  the  Act  of  Parliament,  but  that  the  settlement  and  Act  of  Parliament  could 
not  in  this  case  have  any  conjoint  operation. 

That  the  estate  havuig  been  real  when  settled,  it  was  not  meant  by  the  settlement  that  it  should 
become  personal,  unless  the  husband  and  wife,  or  the  survivor,  requested  it  to  be  sold. 

That  the  words  of  request  should  not  be  construed  as  merely  intended  to  enforce  on  the  trustees 
the  obligation  of  sale,  but  as  inserted  for  the  purpose  either  of  enforcing  obligation  or  giving  discre- 
tion, as  the  context  of  the  instrument  might  require. 

That  the  payment  of  money  into  Court,  owing  to  an  objection  to  the  title,  and  the  application  of 
the  trustees  and  tenants  for  life  for  the  dividends,  did  not  tend  to  connect  the  sale  with  the  trust, 
but  led  toacontraiy  conclusion,  inasmuch  as  the  City  of  London,  having  the  power  to  require  a  per- 
fect title  under  their  Act,  would  not  be  likely  to  prefer  an  imperfect  one  under  the  trust. 

That  there  could  be  no  sale  pursuant  to  the  trust  without  a  conveyance  of  the  estate  by  the  trus- 
tees, and  the  payment  of  the  purchase-money  to  them;  and  i^  after  the  fixing  of  the  price  by  a  jury, 
there  had  been  a  conveyance  by  the  trustees,  at  the  request  of  the  tenant  for  life,  the  Court  wouM 
have  held  the  sale  to  have  been  under  the  trust — SemhU, 
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Pye  of  the  second  part,  John  Cook  of  the  third  part,  and  ^^^ 
N.  Batten  and  0.  Stewart  of  the  fourth  part;  and  thereby  ^  ^  ^ 
WiUiam  Taylor,  with  the  consent  of  Ann  Pye  and  John  TAVLoa'a 
Cook  her  guardian,  covenanted  with  N.  Batten  and  O.  S»ttl»m«nt 
Stewart,  and  Ann  Pye  directed  and  appointed,  that,  in  case  StatemerU. 
the  intended  marriage  should  be  solemnised,  the  said  houses 
and  also  certain  personal  estate  of  Ann  Pye,  therein  men- 
tioned, and  the  rents,  dividends,  and  income  thereof, 
should  be  held  upon  the  trusts  thereinafter  declared ;  and 
that  WiUiam  Taylor  and  Ann  Pye  (she  thereby  consent- 
ing) should,  within  six  months  after  she  should  attain  her 
age  of  twenty-one  years,  make,  levy,  and  suffer  all  such 
deeds,  fines,  recoveries,  and  assurances,  as  should  be  pro- 
per or  necessary  for  destroying  her  estate  tail  in  the  said 
houses,  and  enlarging  the  said  estate  tail  into  a  fee  simple, 
and  assuring  the  same  houses  and  the  personal  estate  (sub- 
ject, as  to  some  part  of  such  personal  estate,  to  the  life  es- 
tate therein  mentioned,)  unto  and  to  the  use  of  N.  Batten 
and  0.  Stewart,  upon  trust,  (after  certain  trusts  to  lease 
the  houses,)  upon  the  request  of  WiUiam  Taylor  and  Ann 
Pye  during  their  joint  lives,  and,  after  the  death  of  either, 
upon  the  request  of  the  survivor,  to  sell  the  same  houses 
in  manner  therein  mentioned,  and  to  invest  the  monies 
produced  by  such  sale  and  the  personal  estate  as  therein 
mentioned,  and  to  stand  seised  of  the  said  houses  until 
sold,  and  the  personal  estate,  and  the  produce  thereof, 
and  the  produce  of  the  houses,  in  case  the  same  should  be 
sold,  and  the  rents,  dividends,  and  income  thereof,  upon 
trust  for  WiUiam  Taylor  and  his  assigns  for  his  Ufe,  and 
after  his  decease,  for  Ann  Pye  and  her  assigns  for  her  life, 
and  after  the  decease  of  the  survivor  of  them,  upon  trust 
to  convey  the  same  houses,  unless  sold,  and  assign  the  per- 
sonal estate,  unto  or  for  the  benefit  of  all  and  every  or  any 
one  or  more  of  the  children  and  grandchildren  or  other 
issue  of  the  said  intended  marriage  (born  in  the  lifetime 
of  WiUiam  Taylor  and  Ann  his  wife,  or  one  of  them),  as 
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WHliam  Tajfior  and  Ann  his  wife  jointly,  or  as  the  sur- 
vivor of  them,  should  by  deed  or  will  appoint;  and  in  de- 
fault of  such  appointment,  upon  trust  to  convey  the  same 
houses,  unless  sold,  and  assign  the  personal  estate  unto 
the  child,  if  only  one,  and  if  more  than  one  unto  or  be- 
tween and  amongst  all  the  children  of  WiUicvni  Taifior  and 
Ann  his  wife,  equally  as  tenants  in  common,  and  his,  her, 
or  their  heirs,  executors,  &c.,  req>ectively,  with  benefit  of 
survivorship  in  case  of  the  death  of  sons  under  twenty- 
one,  or  of  daughters  under  that  age  and  unmarried. 

Ann  Taylor  attained  twenty-one  on  the  6th  of  Febru- 
ary, 1798;  and  in  or  as  of  Easter  Term  in  that  year,  a  re- 
covery was  suffered  of  the  settled  property,  pursuant  to 
the  covenant  in  the  marriage  articles,  and  the  settlement 
indorsed  thereon,  whereby  the  houses  in  question  were 
declared  to  be  vested  in  N.  Batten  and  0.  Stewart^  in  fee, 
upon  the  trusts  expressed  in  the  article& 

There  was  issue  of  the  marriage  nine  children,  who  at- 
tained twenty-one. 

The  Act  for  the  building  of  London  Bridge  passed  in 
1823  (a).  A  further  Act  was  passed  in  1827  (6),  the  pro- 
visions of  which,  BO  far  as  they  relate  to  this  question, 
were  substantially  the  same  as  those  in  the  former  Act 
The  houses  comprised  in  the  settlement  fell  within  the 
provisions  of  these  Acts;  and  the  parties  not  agreeing  as 
to  the  price,  a  jury  was  summoned,  who  fixed  the  price  at 
2200Z.,  and  that  sum  was  paid  into  the  Court  of  Exche- 
quer under  the  provisions  of  the  Acts.  The  Consols  in 
question  were  the  proceeds  of  this  sum. 


(a)  4  Geo.  3,  c.  50  (PubHc 
General).  The  sections  material 
to  this  subject  are,  18,  24, 26,  27, 
34,  35,  38,  and  39,  which  do  not 
greatly  differ   from  the  corre- 


sponding sections  of  the  Lands 
Clauses  Consolidation  Act. 

(6)  7&8Geo.4,cxxx,  (Local 
and  Personal). 
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In  the  year  1829,  0.  Stewart,  the  then  surviTOig  trustee        1852. 
of  the  articles  and  settlement,  and  WUUam  Taylor  and      ''T?'     ' 

**  Jn  re 

Ann  his  wife,  the  tenants  for  life,  presented  their  petition      Taylob'b 

S^STTf  KM  SKI* 

to  the  Court  of  Exchequer,  stating  the  settlement  and  the         

foregoing  facts;  and  that  an  abstract  of  the  petitioners'  ti-  ^<''«'"«^ 
tie  was  deliyered  to  the  solicitor  of  the  Corporation  of  X<m- 
don,  and  the  same  was  objected  to;  and  that  the  petitioners 
were  not  able  to  make  a  good  title  to  the  said  messuages 
and  the  land  whereon  the  same  were  standing,  to  the 
satisfaction  of  the  said  Corporation,  although  the  peti- 
tioners and  their  predecessors  in  estate  had  been  in  pos- 
session of  the  premises,  and  received  the  rents  thereof,  as 
thereinbefore  stated;  stating  also  that  the  chief,  and,  as 
the  petitioners  believed,  the  only  grounds  of  objection  to 
their  title,  were — ^that  it  was  not  deduced  back  to  a  period 
of  sixty  years  prior  to  the  then  present  time,  and  that  the 
identity  of  one  of  the  said  messuages  was  not  satisfactorily 
made  out;  and  praying,  that,  after  payment  of  the  extra 
costs  of  the  petitioners,  the  residue  of  the  22002.  might  be 
invested  in  Consols  to  the  account  of  the  petitioner  "Oeorge 
Stewart^  in  the  matter  of  Taylor  8  marriage  settlement;" 
and  that  the  dividends  might  be  paid  to  WiUiam  Taylor^ 
during  his  life,  and  afterwards  to  ^nn  his  wife,  for  her 
life,  if  she  should  survive  her  husband.  By  an  order  made 
upon  this  petition,  the  proceeds  were  directed  to  be  in- 
vested, and  the  dividends  paid  to  William  Tayhr  during 
his  life. 

In  August,  1839,  Charlea^  one  of  the  nine  children  who 
had  attained  twenty-one,  died  intestate,  leaving  WiUiam 
Taylor  the  father,  his  heir.  In  November,  1848,  WiUiam, 
another  of  the  nine  children,  also  died  intestate,  leaving 
two  infant  daughters,  Jane  and  Mary,  his  heirs.  His 
widow  administered  to  him. 

In  December,  1848,  William  Taylor  the  father  made 
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his  will,  by  which  he  devised  his  real  estate  to  trustees, 
upon  trust  for  sale,  and  directed  that  the  proceeds  of  such 
sale  should  form  part  of  the  residue  of  his  personal  estate; 
and  he  gave  the  residue  of  his  personal  estate  to  his  trus- 
teesy  upon  trast^  to  get  in  and  receive  the  same,  and  sell 
and  dispose  of  and  convert  into  money  all  such  part  or 
parts  as  should  not  consist  of  monies  and  securities  for 
money,  and  to  stand  possessed  of  the  proceeds  thereof,  and 
of  all  other  his  residuary  personal  estate,  and  the  monies 
to  arise  from  the  sale  of  his  real  estate,  upon  trust  for  his 
sons  and  daughters  Henry^  Edward,  John  Seymour,  and 
Horatio,  Awna,  Caroline,  and  EmUy,  in  equal  proportions, 
share  and  share  alike. 


Edward,  one  of  the  sons  and  residuary  legatees,  died 
after  the  date  of  the  will,  but  in  the  lifetime  of  William 
Taylor  the  father,  whom  he  left  his  heir. 

WHliam  Taylor  the  father  died  on  the  4th  of  June, 
1849,  leaving  Atm  his  widow  surviving,  and  also  leaving 
Jane  and  Mary,  the  daughters  of  his  son  WiUiam,  his  co- 
heirs-at-law.    Ann  the  widow  died  in  April,  1850. 

The  petition  was  presented  by  several  of  the  surviving 
children,  stating,  that,  as  to  the  three  ninth  parts  of  WU- 
liam,  Edward,  and  Charles,  it  was  doubtful  whether  the 
same  passed  as  real  or  personal  estate  at  the  time  of  their 
death,  and  praying  for  the  distribution  of  the  fund. 


ArgumenL        The  question  of  conversion  was  argued  by 

The  Solicitor-Oeneral  and  Mr.  0,  L,  RueseU  for  the  peti- 
tioners, and 


Mr.  RoU,  Mr.  J.  Baily,  Mr.  F.  D.  Lewis,  Mr.  BaUen,  Mr. 
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Ayrton,  and  Mr.  Simp^um,  for  the  other  partie& — Triquet 
y.  Thornton  (a),  Thornton  y.  HawleyQ))^  PhUUpe  y.  Phil- 
lips (c),  Jesaopp  V.  Watson  ((i),  Fitch  v.  Fis^  (e),  TTruirA^ton 
y.  Macatday  (/),  /n  r^  (7rcw'6  £!8toto  (y),  The  Midland 
Cowities  Railway  Company  y.  Oswin  (A),  fa;  parte  Emily 
Hawkins  (i)^  and  the  Treatise  on  the  Law  of  Property  as 
administered  in  the  House  of  Iiords,  pp.  462,  463,  were 
cited. 


1868. 
In  re 

TAYLOa*B 
SXTTLBMSNT. 

ArgumeiU. 


Vicb-Chanoblloe  : — 

The  first  question  which  was  argued,  was,  whether  the 
estate  comprised  in  the  articles  and  settlement  was  con- 
yerted  into  personalty  by  the  operation  of  those  instru- 
ments, or  by  the  joint  operation  of  the  instruments  and  of 
the  Acts  of  Parliament  The  widow  and  administratrix 
of  WiUiam,  one  of  the  children,  contending  that  it  was, 
and  that  she  was  therefore  entitled  to  his  ninth  of  the 
proceeds;  and  his  daughters  and  coheirs  on  the  other  hand 
contending  that  it  was  not,  and  that  his  ninth  of  the  pro- 
ceeds descended  to  them  as  real  estate. 


Judgmeni, 


I  am  of  opinion  that  the  estate  was  not  conyerted  into 
personalty  by  the  articles  and  settlement,  or  by  the  con- 
joined operation  of  those  instruments  and  of  the  Acts  of 
Parliament;  and  that,  so  far  as  this  point  affects  the  ques- 
tion, the  daughters  therefore  are  entitled  to  this  one-ninth 
as  real  estate. 

With  respect  to  the  articles  and  settlement,  taken  by 
themselyes,  the  estate,  when  put  into  settlement,  was  real. 


(a)  13  Vea.  345. 
(6)  10  Ves.  129. 
(c)  1  My.  &  K  649. 
{d)  Id.  665. 
(6)  6  Hare,  145. 


(/)  4  Hare,  487. 
(jg)  1  Sim.,  N.  S.,  1 
(A)  1  ColL  74. 
(t)  13  Sim.  569. 
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1852,        and  I  think  it  was  not  meant  by  the  articles  or  settlement 
"  _ '  that  it  should  become  personal,  unless  the  husband  and 

Taylor's      wife  or  the  suTvivor  of  them  requested  it  to  be  sold.    The 

^  '    last  provision  of  the  articles  appears  to  me  to  be  decisive 

Jndffmetu.  ^p^j^  ^jjjg  point :  if  sold  pursuant  to  the  trusts  it  was  to 
be  personal,  and  if  no  such  sale  took  place  it  was  to  re- 
main and  be  considered  as  real  estate,  and  the  sale  was 
to  be  upon  the  request  of  the  husband  and  wife,  or  the  sur- 
vivor of  them. 

It  was  said,  that  the  words  of  request  might  be  construed 
as  intended  merely  to  enforce  on  the  trustees  the  obliga- 
tion of  sale;  and  Thornton  v.  Ha/wletf  (a)  was  cited  in  sup* 
port  of  that  view;  but  I  think  that  case  has  no  bearing 
upon  the  present  In  that  case,  there  was  to  be  a  sale 
after  the  deaths  of  the  husband  and  wife,  at  the  request 
of  the  executors  or  administrators  of  the  survivor;  but  in 
the  present  case,  the  sale  is  to  be  made  only  on  the  request 
of  the  husband  and  wife,  or  the  survivor.  There  is  no 
trust  for  sale,  and  no  power  to  sell  after  the  death  of  the 
survivor.  It  is,  I  think,  obvious,  that  the  words  of  request 
must  in  cases  of  this  nature  be  construed  as  inserted  for 
the  purpose  either  of  enforcing  obligation  or  of  giving  dis- 
cretion, as  the  context  of  the  instrument  may  require;  and 
to  construe  them  in  the  present  case  as  inserted  merely 
for  the  purpose  of  enforcing  obligations  would,  as  it  seems 
to  me,  be  quite  inconsistent  with  the  proviso  to  which  I 
have  referred.  If,  therefore,  there  has  been  any  conversion 
of  the  whole  of  the  estate  in  the  present  case,  it  must, 
in  my  opinion,  have  been  by  the  conjoint  operation  of 
the  articles  and  settlement  and  of  the  Acts  of  Parlia- 
ment, but  I  think  that  the  articles  and  settlement  and 
the  Acts  of  Parliament  cannot,  in  the  present  case,  have 
any  conjoint  operation.    It  is  clear  that  this  sale  was  com- 

(a)  10  Ves.  129. 
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pulsory  down  to  the  period  of  the  price  being  fixed  by        1852. 
the  jury,  and  if  its  character  was  afterwards  changed,  how         j^^ 

happens  it  that  there  was  no  conveyance  by  the  trustees?  „  TAVLoa'a 


How  could  there  be  a  sale  pursuant  to  the  trusts  without 
the  estate  being  conveyed  by  the  trustees,  and  the  pur- 
chase-money being  paid  to  them?  It  was  attempted  to 
connect  the  sale  both  with  the  Acts  of  Parliament  and 
with  the  trusts,  by  means  of  the  petition ;  but  it  is  clear 
from  the  petition  that  the  money  was  paid  into  Court  in 
consequence  of  a  defect,  or  supposed  defect  in  the  title; 
and  this  circumstance,  so  far  from  connecting  the  sale 
with  the  trust,  seems  to  me  to  lead  directly  to  the  opposite 
conclusion,  for  the  City  had  power  to  acquire  a  perfect 
title  under  the  Acts  by  paying  the  money  into  Court;  and 
surely  it  cannot  be  supposed,  that,  having  the  power  to 
acquire  a  perfect  title  under  the  Acts,  they  preferred  an 
imperfect  one  under  the  trusts.  If,  indeed,  after  the  price 
was  fixed  by  the  jury,  there  had  been  a  conveyance  to  the 
City  by  the  surviving  trustee,  on  the  request  of  the  tenants 
for  life,  I  am  veiy  much  disposed  to  think  that  the  sale 
must  have  been  considered  to  have  been  a  sale  under  the 
trusts;  and  I  think  it  my  duty  therefore  to  be  further 
satisfied  by  affidavit  upon  that  point;  but  in  the  absence 
of  such  a  conveyance,  I  am  of  opinion  that  this  sale  must 
be  considered  to  be  a  sale  under  the  Act  of  Parliament 
only,  and  therefore,  that  the  purchase-money  was  impressed 
with  real  uses  under  the  35th  section  of  the  first  Act;  for 
I  think  that  the  rights  of  the  parties  could  not  be  varied 
by  the  money  being  paid  in  under  a  difierent  section ;  and 
indeed  the  sections  of  the  Acts  under  which  monies  were 
to  be  paid  in  upon  defective  titles,  seem  to  me  to  have 
left  it  open  to  the  Court  to  deal  with  such  jnonies,  when 
paid  in,  either  under  any  other  section  of  the  Acts,  or  in 
any  other  manner  which  to  the  Court  should  seem  just. 

A  further  question,  which  was  argued  in  this  case,  was, 
VOL.  IX.  R  R  H.  w. 


JuigmeiaL 
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1852.  whether,  supposing  that  the  whole  estate  was  not  con- 

^  j^^  "  verted  into  personalty,  William  Taylor,  the  father,  might 

Taylor'jj  not,  nevertheless,  be  held  to  have  elected  to  take,  as  per- 

'  sonal  estate,  the  two-ninths  to  which  he  became  entitled 

Judgment  ^  j^^jy  ^^  y ^  ^^^^ .  ^^  ^^^  those  two-ninths  would  pass  by 

his  will  as  personal  estate:  and  Triquet  v.  Thornton  (a)  was 
cited  upon  that  point  The  argument  was  rested  entirely 
upon  the  language  of  the  will;  and  I  think  the  trust  for 
sale  does  raise  some  doubt  upon  it,  for  it  seems  difficult 
to  suppose  that  the  testator  could  intend  to  include  in  a 
trust  for  sale  of  real  estate  what,  although  in  the  view  of 
this  Court  real  estate,  actually  existed  in  the  shape  of 
funded  property;  but,  having  regard  to  the  fact  that  these 
funds  are  not  the  only  real  estate  comprised  in  the  trust, 
and  still  more  to  the  fact  that  the  wife,  who  was  living, 
had  a  right  to  insist  upon  the  whole  of  the  funds  being 
actually  invested  in  the  purchase  of  land,  I  think  it  would 
not  be  a  sound  construction  of  the  will  to  hold  that  this 
provision  amounted  to  an  election  by  the  testator;  and  I 
see  nothing  else  in  the  will  which  can  warrant  such  a 
conclusion. 

I  am  of  opinion,  therefore,  that  the  two-ninths  in  ques- 
tion were  devised  by  the  will  of  WUUam  Taylor  as  real 
estate;  and  I  think  it  clear  that  his  will  did  not  operate 
an  out  and  out  conversion,  so  as  to  entitle  his  next  of  kin, 
as  against  his  heirs,  to  the  one-seventh  which  lapsed  by 
the  death  of  Edward.  It  operated  conversion  only  for 
the  purposes  of  the  will;  and  the  daughters,  therefore,  are 
entitled  to  that  one-seventh  of  two-ninths. 

A  question  was  then  raised,  whether  the  daughters  took 
this  share  as  real  or  personal  estate.  This  point  is  not,  I 
think,  ripe  for  decision ;  but  I  have  no  doubt  upon  it.  The 
daughters  take  their  share  as  personal  estate. 

(a)  13  Ves.  345. 
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JONES  V.  MAGGS.  March  I2th, 

16^,<fc27M. 

ANNJONESj  by  her  will,  dated  in  1826,  gave  to  the  De-  Where  a  gift  to 

fendant  Maggs  and  another  her  residuary  estate,  upon  trust,  ^e  or  k^ 

to  invest  200i  in  U.  per  cent.  Annuities,  and  to  receive  and  ^  ^^^  ^'^^ 

invest  the  dividends  arising  therefrom  from  time  to  time  springing  from 

1  1  /«  t     .         i»       1  .1    ®'  settled  upon 

in  the  same  stock,  to  form  an  accumulating  fund,  until  their  parents, 
the  child  of  her  brother  T.  P.  Jones  should  attain  twenty-  ^i^g^^Jhe 
one:  and  on  that  event,  upon  trust  to  divide  the  said  nature  or  con- 

l      ^  ^  text  of  the  in- 

stock,  with  its  accumulations,  in  equal  shares,  between  all  strumenttoim- 

the  children  of  her  said  brother  who  should  then  be  liv-  ^"the^Xtfac- 

ing,  and,  if  only  one  of  such  children  should  then  be  living,  ,^^^o*t  a^wJ^ 

to  pay  the  same  to  such  child;  and  the  testatrix  gave  her  tion  within  the 

meaning  ox  the 

residuary  estate,  after  the  investment  of  the  200J.,  to  her  2nd  section  of 
B»id  brother.  t^J^^Z 

Circumstance, 
that  the  sift  is 

The  testatrix  died  in  1826,  and  left  her  said  brother  T,  a  part  of  the 
P.  Jones  her  sole  next  of  kin.     T,  P.  Jones  was  married  the  parent 


IB 

y 

not 


at  the  death  of  the  testatrix,  and  had  one  child,  who  after-  I^te^^JJJ^ 
wards  died  in  infancy,  and  he  had  no  other  issue.     T.  P.  t^eeflfectof 

,  .  ,       giving  to  the 

Jonss  married  a  second  wife,  who,  at  the  time  the  claim  gift  the  chaiac- 
was  filed,  was  forty-three  years  of  age,  the  husband  being  *®'«^*P^^on- 
about  sixty.    The  fund  was  increased  to  373Z.  6s,  6d.  New  reason,  and  it 
3i  per  Cents.  '^^^„f 

the  Thelluson 
Act,  to  put  a 

T,  P.  Jones,  m  1850,  filed  his  claim  for  the  dividends  strained  or 
which  had  accrued  subsequently  to  the  expiration  of  t wen-  tion  on  the 
ty-one  years  from  th^  death  of  the  testatrix.  foT^Mid^^"" 

contained  in 

*  '    the  2nd  section 

of  that  Act 

Mr.  E.  F.  Smith  for  the  PlaintiflF.  TheUu»„  Ac. 

the  residuary 
legatee  was  held  to  he  entitled,  at  the  expiration  of  twenty-one  years,  to  the  accumulations  of  a  le- 
gacy given  to  the  children  of  the  testatrix's  brother,  and  directed  to  be  divided  amongst  them  when 
they  should  attain  twenty-one. 
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Argument, 
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Mr.  Karalake  for  the  Defendant,  the  trustee,  represent- 
ing the  interests  of  unborn  children  of  the  Plaintiff. 

Longdon  v.  Simson  (a),  Haley  v.  Bannister  (6),  Holland 
V.  Prior  (c),  Shaw  v.  Rhodes  (d),  O'Neill  v.  Lums  {e).  Eyre 
V.  Marsden  (/),  ^w  v.  Maxwell  (g),  Elbome  v.  (?oo{fc  (A), 
The  Corporation  of  Bridgnorth  v.  GoUins  (i),  Haiford  v. 
iSfaitrw  (i),  JS^ecA  V.  Zord  /S^fe  Vincent (t),  Morgan  v.  Jf  or- 
^an  (m),  TTifaon  v.  TTiZ^on  (w),  Bourne  v.  Buckton  (o),  and 
Hargrave  ThelL  Act,  pp.  119,  196,  and  1  Jarman  on  Wills, 
270,  were  cited 


JudffmerU.      ViCB-ChANCELLOR  : — 

There  is  no  doubt  in  this  case  that  there  can  be  no  fur- 
ther accumulation  of  the  dividends  of  this  sum  of  stock, 
consistently  with  the  Thelluson  Act  {p),  unless  the  clause 
which  directs  it  be  within  the  protection  of  the  second 
section  of  that  Act  The  only  part  of  the  second  section 
which  is  applicable,  is  this:  "Provided  always,  and  be  it 
enacted,  that  nothing  in  this  Act  contained  shall  extend 
to  any  provision  for  payment  of  debts  of  any  grantor,  set- 
tlor, or  devisor,  or  other  person  or  persons,  or  to  any  pro- 
vision for  raising  portions  for  any  child  or  children  of  any 
grantor,  settlor,  or  devisor,  or  any  child  or  children  of  any 
person  taking  any  interest  under  any  such  conveyance,  set- 
tlement, or  devise,  or  to  any  direction  touching  the  produce 
of  timber  or  wood  upon  any  lands  or  tenements;  but  that 


(a)  12  Ves.  295. 
(ft)  4  Madd.  275. 
<c)  1  My.  &  K.  237. 
(d)lMy.&Cr.  136. 
(e)  2  Keen,  813. 
(/)2Keeii,664. 
{g)  3  Beav.  687, 696. 
{h)  14  Sim.  165. 
(t)  16  Sim.  638. 


{h)  16  Sim.  488. 

(0  Before  Y  .-€.  Knight  Bruce, 
26  Jan.  1860. 

(m)  Before  V.-C.  Knight  Bruee, 
14  Jan.  1861. 

(n)  1  Sim.,  N.  S.,  288. 

(o)  2Sim.,  N.S.,  91. 

(p)  39  &  40  Geo.  3,  c.  98. 
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all  such  provisions  and  directions  shall  and  may  be  made 
and  given  as  if  this  Act  had  not  passed/' 

The  question  then  is,  whether  the  sum  of  2002.  here 
given,  and  the  dividends  and  accumulations,  be  or  be  not 
a  portion  within  the  meaning  of  that  section.  I  see  no 
reason  for  putting  a  strained  interpretation  upon  the  ex- 
pression "portions  for  children,"  used  in  this  Act.  It 
would  be  contrary  to  the  policy  of  the  Act  to  do  so,  and 
would  afford  a  ready  means  of  escaping  from  its  provi- 
sions. 


1862. 


Judgment, 


Is  this  then  a  provision  for  raising  portions  within  the 
fair  meaning  of  the  words  of  the  Act?  I  think  not  Por- 
tions for  children  are,  I  think,  generally  understood  to  be 
sums  of  money  secured  to  them  out  of  property  springing 
from  or  settled  upon  their  parents;  and  although  there 
may,  no  doubt,  be  cases  in  which  provisions  for  children 
out  of  property  in  which  the  parents  take  no  interest  may 
well  be  called  portions,  I  think  that  such  provisions  would 
only  receive  that  designation  where  the  nature  or  context 
of  the  instrument  gives  them  that  character.  Where  there 
is  a  gift  to  children  both  of  capital  and  income,  and  there 
is  nothing  in  the  nature  or  context  of  the  instrument  to 
impress  upon  the  gift  the  character  of  a  portion,  I  do  not 
think  it  would  be  called  a  portion  in  the  ordinary  sense 
of  the  word,  or  ought  to  be  so  considered  within  the  mean- 
ing of  this  Act  of  Parliament;  and  the  cases  of  Eyre  v. 
Marsden  (a)  and  Bourne  v.  Bwkton  (b)  support  this  view. 
In  the  present  case,  the  whole  of  the  2002.,  with  all  the 
accumulations  upon  it,  is  given  to  the  children ;  and  there 
is  clearly  nothing  in  the  nature  of  the  instrument  by  which 
the  gift  is  made,  to  impress  upon  it  the  character  of  a 
portion. 


(a)  2  Keen,  564. 


(b)  2  Sim.,  N.  S.,  91. 
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JvdgfMfiU, 


It  was  said,  however,  that  the  context  of  the  will  im- 
pressed that  character  upon  the  gift,  as  the  residue  is 
given  to  the  parent,  and  the  legacy  would  be  a  deduction 
from  the  residue;  but  when  it  is  said  that  the  legacy  is  a 
deduction  from  the  residue,  it  is  so  in  no  other  sense  than 
that  the  residue  would  be  greater  if  the  l^acy  was  not 
given.  The  legacy  is  given  out  of  the  general  estate,  and 
not  out  of  the  residue,  and  if  this  legacy  is  to  be  construed 
to  be  a  portion,  every  legacy  given  to  a  child  of  a  residuary 
legatee  must,  as  it  seems  to  me,  be  so  construed,  and  thus 
the  Act  would  be  wholly  defeated 


The  case  of  Beech  v.  Lord  8t  Vincent  has  not,  I  think, 
any  bearing  upon  the  question.  There  the  parent  took 
the  estate  out  of  which  the  provision  for  the  children  was 
made,  and  the  provisions  for  the  children  had  in  every  re- 
spect the  character  of  portions.  I  must,  in  this  case,  de- 
clare the  Plaintiff  entitled,  as  residuary  legatee,  to  the  di- 
vidends which  accrued  due  after  the  expiration  of  twenty- 
one  years  from  the  decease  of  the  testatrix. 
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1852. 

BURROUGHES  v.  BROWNE.  March  izth 

T<£r25tA. 
HE  Plaintiffs  were  the  vendors  of  an  estate,  which  was  Pending  a  du- 

put  up  to  sale  by  public  auction  on  the  1 4th  of  May,  1847-  tCiSe^^d 

One  of  the  conditions  of  sale  provided,  that  each  purchaser  contracted  to 

1       T>i   •      -if  »    be  sold,  and  to 

should,  immediately  after  the  sale,  pay  to  the  Flaintms  avoid  the  qnes- 

agent,  and  who  was  in  fact  one  of  the  vendors,  \0l  per  cent,  iite^t*^f\he 

in  part  of  the  purchase-money,  and  should  pay  the  remain-  ^'^^"J^^  ^^^. 

der  of  the  purchase-money  on  thel  1th  of  October  then  next,  dor  gave  the 

That,  on  payment  of  the  remainder,  each  purchaser  should  opportunity  of 

be  entitled  to  a  conveyance  and  possession ;  that  all  out-  pa,cha»e- 

goings,  to  the  11th  of  October,  should  be  paid  by  the  ven-  ™?»?y »"  Con- 

®       °  '         ,  '  1  iols  m  the  joint 

dors;  and  if  the  purchase  should  not  be  then  completed,  names  of  the 
each  purchaser  should  from  that  day  pay  to  the  vendors  ^nJbaJa,  pro- 
interest  on  the  purchase-money  unpaid,  at  the  rate  of  6i  ^e^^^J  ^' 
per  cent,  per  annum.    The  Defendant  became  the  purcha-  made  by  a  cer- 

,  tain  day,  and  the 

ser  of  Lot  16,  at  the  auction,  for  36502.,  and  paid  the  de-  purchaser  made 
posit  of  365i  Soon  afterwards,  32802.,  the  whole  balance  ^Singb?f~ 
of  the  purchase-money,  with  the  exception  of  5L  was  laid  ^^*^'  that  the 

*  •"  *  /  vendor,  having 

out  in  the  purchase  of  stock ;  and  the  stock  having  greatly  proposed  the  in- 
risen  in  value,  the  Plaintiffs  filed  their  bill  in  June,  1851,  not  have  cbug- 
against  the  purchaser,  praying  a  specific  performance  of  „  ^^^^^*"' 
the  contract,  and  a  transfer  of  the  stock,  and  of  the  divi-  joM.ifthefimd» 
dends  which  had  accumulated  thereon.  The  only  question  that  the  vendor 
was,  whether  the  Plaintiffs,  the  vendors,  were  entitled  to  thT^efita  ^ 


tac- 


the  benefit  resulting  from  the  investment.  CTuing  from  the 

^  funds  having 

risen. 

The  investment  was  made  under  the  following  circum-     ^  purchaser 

,  cannot  throw 

stances :  The  abstract  having  been  delivered,  and  it  ap-  upon  a  vendor 
pearing  that  there  would  be  diflSculties  in  the  completion  investment^ 
of  the  purchase,  the  purchaser's  solicitor,  on  the  25th  of  ro^„e'*^^|^j£ 
September,  1847,  wrote  a  letter  to  the  Plaintiffs'  agent,  bemakesapay- 

meut  to  or  on 
account  of  tibe 
vendor  in  respect  of  the  purchase-money,  the  money  paid  becomes  the  property  of  the  vendor,  so 
that  the  purchaser  can  claim  no  benefit  of  any  investment  which  the  vendor  may  make. 
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1852. 

BURROUOHSS 
V. 

Browns. 
Statement, 


who  throughout  acted  as  the  vendors'  solicitor,  in  which 
he  said  that  his  client's  money  was  in  the  bank,  and  that 
if  the  requisitions  were  not  complied  with,  and  the  pur- 
chase completed  hj  the  time  fixed,  he  would  not  pay  more 
than  bank  interest.  In  answer  to  this  letter  the  Plain- 
tifis'  solicitor  said,  that  his  clients  would  require  &l  per 
cent  interest  from  the  11th  of  October  on  the  unpaid 
purchase-money.  On  the  8th  of  October  the  Defendant's 
solicitor  again  wrote  to  the  Plaintiffs'  solicitor,  and,  after 
referring  to  the  diflferences  which  existed,  said:  "Would 
it  not  be  better  for  all  parties  to  leave  the  points  in  dif- 
ference to  some  eminent  conveyancer,  and  in  the  mean- 
time, to  avoid  the  question  of  interest,  to  invest  the  pur- 
chase money  in  the  usual  way."  To  this  the  Plaintiffs' 
solicitor  replied,  on  the  19th  of  October:  "As  the  pur- 
chase ought  to  be  completed  on  the  11th  instant,  I  shall 
abide  entirely  by  the  conditions;  and  if  I  think  it  neces- 
sary to  take  an  opinion  of  counsel,  I  shall  take  it  for  the 
vendors  only."  On  the  20th  of  October  the  purchaser's  so- 
licitor again  wrote  to  the  vendors'  solicitor,  and  repeated, 
that,  his  client's  money  having  been  ready  at  his  banker's, 
and  making  only  a  small  interest,  he  would  not  consent 
to  pay  more  than  his  money  made.  And  to  this  letter  the 
vendors'  solicitor  replied  on  the  21st  of  October:  "  I  shall 
require  bl  per  cent,  interest  from  the  11th  instant;  but, 
as  I  have  given  Messrs.  Mitchell  &  Clarke  (who  were  con- 
cerned for  purchasers  of  other  lots),  the  opportunity  of  in- 
vesting their  clients'  purchase-money  in  Consols,  in  the  joint 
names  of  one  of  their  firm  and  myself,  provided  the  same 
be  invested  by  this  day,  I  will  give  your  client  a  similar 
privilege,  provided  he  invests  it  before  Wednesday  next, 
and  forthwith  sends  me  the  stock  receipt."  On  the  23rd 
of  October  the  purchaser's  solicitor  wrote  to  the  vendors' 
solicitor  that  he  had  given  instructions  for  the  investment 
of  the  balance  of  the  purchase-money  in  the  joint  names 
of  the  purchaser  and  the  vendors'  solicitor;  and  the  latter 
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in  his  reply,  dated  the  27th  of  October,  said,  ''  I  am  glad 
to  hear  you  have  invested  the  money,  and  I  shall  be  still 
better  pleased  if  it  was  invested  on  Saturday  last,  as  it 
should  have  been."  On  the  same  day  the  purchaser's  soli- 
citor sent  the  stock  receipt  to  the  Plaintiffs'  solicitor,  in- 
timating at  the  same  time,  that,  by  a  mistake,  a  less  sum 
than  the  balance  by  about  52.  had  been  invested,  adding, 
"  the  increased  price  of  the  funds  will  make  this  however 
a  matter  of  no  consequence.  I  will  thank  you  to  acknow- 
ledge the  receipt  of  the  stock  receipt  per  return  of  post, 
and  to  state  in  yours  briefly  that  it  is  the  balance  of  Mr. 
Browne 8  purchase-money;  and  that  it  has  been  invested 
in  your  joint  names  to  avoid  the  question  of  interest,  and 
to  be  kept  invested  until  certain  points  in  difference  as  to 
the  title  shall  be  determined  and  the  purchase  completed." 
To  this  the  vendors'  solicitor  replied,  on  the  28th  of  Oc- 
tober, acknowledging  the  stock  receipt,  and  afterwards,  on 
the  30th  of  October,  more  fully  as  follows:  "I  acknow- 
ledge that  the  sum  o£3279Z.  18^.  10(2.  sterling,  invested  by 
you  in  the  joint  names  of  myself  and  Mr.  Brovme,  is  on 
account  of  the  purchase-money  of  Lot  16  of  the  estate  be- 
longing to  the  Burroughea'  family,  purchased  by  Mr.  Brawne 
on  the  Uth  of  May  last." 


1858. 


burrouohks 
Browni. 
StaUment. 


The  correspondence  between  the  parties  related  to  the 
title,  without  reference  to  the  invested  fund,  until  the  8th 
of  April,  1848,  when  the  vendors'  solicitor  wrote  to  the 
purchaser  8  solicitor — "  I  presume  your  client  will  not  ob- 
ject to  execute  a  power  of  attorney  to  receive  the  divi- 
dends of  the  stock  invested  in  my  name  and  his.  The  ab- 
stract, with  your  observations,  is  before  Mr.  Jarman!*  In 
answer  to  this,  the  purchaser's  solicitor  replied — "I  have 
seen  Mr.  Browne  to-day,  and  as  your  papers  are  before 
counsel  he  hopes  the  whole  matter  will  shortly  be  wound 
up ;  and  unless,  therefore,  it  be  at  all  a  matter  of  moment 
with  your  clients,  he  would  prefer  letting  the  dividends 
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burhoughbs 

Bhownb. 


Stand  over  until  a  final  settlement  takes  place.''  On  the 
1 7th  of  the  same  month,  the  vendors'  solicitor  again  wrote: 
''Mrs.  Bvrroughes'  income  is  very  limited,  and  she  will 
sustain  very  serious  inconvenience  if  she  receives  neither 
rent  nor  interest  for  her  Wymondham  estate.  Notwith- 
standing the  investment  of  the  money,  I  conceive  that 
Mr.  Browne  is  a  trespasser,  for  having  continued  in  pos- 
session after  liie  expiration  of  the  notice  to  quit;  and, 
therefore,  if  he  will  not  give  facility  to  the  receipt  of  the 
dividends  by  Mrs.  Burtvughes^  I  must,  in  self-defence,  take 
such  steps  as  I  legally  may  for  the  recovery  of  the  posses- 
sion of  the  land.  *  If  he  acquiesces  in  my  proposal  I  shall 
be  satisfied.  I  am  very  anxious  to  bring  the  matter  to  as 
early  a  settlement  as  possible;  but  when  once  it  becomes 
necessary  to  consult  conveyancers,  it  is  impossible  to  say 
when  a  settlement  may  be  expected."  The  subsequent 
correspondence  did  not  affect  the  question  in  the  suit 


Argument.        Sir  W.  P.  Wood  and  Mr.  Hidop  Clarke,  for  the  Plain- 
tiffs. 

Mr.  RoU  and  Mr.  Fooks,  for  the  Defendant. 

Doyley  v.  Countess  ofPow%s(a\  Poole  v.  Rudd  (6),  Ro- 
berts v.  Massey  (c),  Adand  v.  Oaisford  (d),  CM  v.  Wat^ 
son  (e),  Salisbury  v.  Hatcher  (/),  Humphries  v.  Home  (g\ 
Monro  v.  Taylor  (h),  and  De  Visine  v.  De  Visme  (»),  were 
referred  to. 


Judgment      ViCE-ChaNCELLOK  :— 

This  question  must,  I  think,  depend  on  what  was  the 


(a)  2  Bro.  C.  C.  32. 
(6)  3  Bro.  C.  C.  49. 
(c)  13  Ves.  661. 
{d)  2  I^Iadd.  28. 
(e)  2  S.  &  S.  402. 


(/)  2Y.&C.C.C.64. 
(g)  3  Hare,  276. 
(A)  8  Hare,  51. 
(0  lMac.&G.336. 


CASES  m  CHANCERY. 

true  meaning  of  the  agreement  between  the  parties,  and 
not  upon  any  general  rule  of  law  as  to  the  effect  of  the 
investment  of  purchase-money;  for,  the  parties  having  come 
to  an  agreement  upon  the  subject,  I  think  that  their  rights 
must  be  governed  by  the  agreement  into  which  they  have 
entered ;  and  the  general  rules  of  law  can  be  looked  at 
only  so  far  as  they  may  throw  light  upon  the  terms  of  the 
agreement 
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BURROUOHBS 

9, 

Browns. 
JudgmenL 


The  general  rules  upon  the  subject  do  not  appear  to  me 
to  be  open  to  much  doubt  A  purchaser  cannot  throw 
upon  the  vendor  the  risque  of  an  investment;  but  if  he 
makes  a  payment  to  or  on  account  of  the  vendor,  in  re- 
spect of  the  purchase,  the  money  paid  becomes  the  pro- 
perty of  the  vendor,  to  the  extent  at  least  that  the  pur- 
chaser can  claim  no  benefit  of  any  investment  which  the 
vendor  may  make.  The  general  practice  of  the  Court  il- 
lustrates these  rules.  The  purchaser  moves  to  pay  in  the 
purchase-money,  and  the  vendor  prays  that  it  may  be  laid 
out;  and  the  rules  are,  I  think,  well  founded  in  principle, 
for,  ordinarily  speaking,  when  the  purchase  is  completed 
the  estate  becomes  the  purchaser's  and  the  money  the  ven- 
dor's from  the  date  of  the  contract;  and  it  is  difBcult  to 
see  on  what  ground  the  purchaser  can  be  entitled  to  spe- 
culate with  the  vendor's  money,  anymore  than  the  vendor 
is  entitled  to  speculate  with  the  purchaser's  estate. 


These  rules,  however,  have  but  little  bearing  on  the  pre- 
sent case,  which  depends,  as  I  have  already  observed,  upon 
the  agreement  entered  into  between  the  parties.  That 
agreement  is  to  be  found  in  the  letters  which  passed  be- 
tween the  solicitors;  and  before  considering  them,  it  is 
material  to  observe  the  position  in  which  the  parties  stood. 
On  the  one  hand,  the  purchaser  was  liable  to  be  called 
upon  to  pay  5Z.  per  cent,  upon  the  purchase  money,  accord- 
ing to  the  conditions;  and  on  the  other  hand,  the  vendor 
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V, 

Browns, 
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was  threatened  with  the  risk  of  getting  no  interest,  or  but 
little  interest  hy  the  purchaser's  keeping  the  money  idle, 
or  at  his  bankers;  and  in  this  state  of  circumstances  the 
vendor  requiring  the  51  per  cent,  and  the  purchaser  in- 
sisting that  he  would  be  liable  for  banker  s  interest  only, 
the  purchaser  proposes  to  refer  the  question  of  title,  and 
in  the  meantime,  to  avoid  the  question  of  interest,  to  in- 
vest the  purchase  money  in  the  usual  way.  Some  observa- 
tion was  made  in  the  argument  upon  the  words  ^'  in  the 
usual  way;"  but  I  think  they  meant  no  more  than,  accord- 
ing to  the  usual  mode  of  investment  in  cases  of  dispute, — 
investment  in  joint  names.  The  vendor,  not  accepting 
this  offer  of  the  purchaser,  still  insists  upon  the  52.  per 
cent,  interest,  but  offers  the  purchaser  the  opportunity  of 
investing  the  purchase  money  in  Consols  in  joint  names, 
provided  the  investment  be  made  by  a  certain  day;  and 
the  purchaser  immediately  acts  upon  the  offer  and  directs 
the  investment  to  be  made.  The  investment  is  made,  ex- 
cept as  to  5Z.,  which  is  by  mistake  omitted  to  be  invested; 
and  the  purchaser  then  sends  the  stock  receipt  to  the  ven- 
dor, and  writes,  that  he  had  directed  the  whole  money  to 
be  invested,  but  that  less  by  about  52.  had  been  invested, 
adding,  "  the  increased  price  of  the  funds  will  make  this, 
however,  a  matter  of  no  importance;"  and  he  desires  an 
acknowledgment  of  the  stock  receipt;  that  it  is  the  balance 
of  the  purchase  money,  and  has  been  invested  in  the  joint 
names  to  avoid  the  question  of  interest,  and  to  be  kept  in- 
vested until  certain  points  in  difference  as  to  the  title 
shall  be  determined,  and  the  purchase  completed;  and 
thereupon  the  vendor  acknowledges  the  stock  receipt,  and 
that  the  sum  invested  is  on  account  of  the  purchase  mo- 
ney. What,  then,  is  the  agreement  to  be  collected  from 
this  correspondence?  The  proposal  of  the  vendor  is  clear, 
and  it  is  equally  clear  that  the  purchaser  accepted  it;  for 
he  immediately  acted  upon  it,  and  subse(iuently  takes  the 
trouble  to  exi>lain  why  it  was  not  fully  carried  out;  but  it 
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is  said  on  his  behalf,  that  the  investment  was  to  avoid  the 
question  of  interest,  and  this  no  doubt  was  the  case.  Does 
it  however  follow,  that,  because  the  investment  was  to 
avoid  the  question  of  interest,  it  was  not  meant  that  the 
invested  fond  should  belong  to  the  vendor  upon  the  com- 
pletion of  the  purchase?  I  think  not  The  fair  inference  ap- 
pears to  me  to  be  the  other  way :  that  the  vendor,  who  was 
undoubtedly  to  receive  the  interest  of  the  fund  invested, 
was  to  receive  the  capital  from  which  that  interest  arose; 
but  what  appears  to  me  to  be  decisive  on  this  part  of  the 
case  is,  that  the  vendor,  having  proposed  the  investment, 
could  not,  I  think,  by  any  possibility  have  charged  the 
purchaser  with  the  loss  if  the  funds  had  fallen;  and  if  he 
would  have  been  subject  to  the  loss  had  the  funds  fallen, 
he  must,  I  think,  be  entitled  to  the  benefit  resulting  from 
their  having  risen:  Adand  v.  Oaiaford  (a). 


18d3. 


Burro  troHU 

V. 

Browb. 


It  was  said,  however,  for  the  purchaser,  that  the  ob- 
servation in  his  letter  inclosing  the  stock  receipt,  that  the 
increase  in  the  price  of  funds  would  make  the  non-invest- 
ment of  the  52.  a  matter  of  no  importance,  shewed  the 
character  of  the  transaction,  and  that  the  investment  was 
for  security  only;  but  this  letter  was  written  after  the 
purchaser  had  acted  on  the  vendor's  proposal,  and  had 
made  the  investment;  and  I  think,  therefore,  it  could  not 
be  intended  to  alter  the  terms  on  which  the  investment 
was  made;  and,  at  all  events,  I  think  that  this  expression 
ought  not  to  be  construed  to  have  altered  the  terms  of  the 
investment,  if  any  other  reasonable  construction  can  be 
put  upon  it  It  is  a  reasonable  construction  of  the  ex- 
pression, that  the  purchaser,  having  failed  to  invest  the 
whole  of  the  purchase  money,  meant  to  say,  that,  the  funds 
having  risen,  the  non-investment  of  so  small  a  part  would 
be  compensated  to  the  vendor  by  the  rise;  and,  coupling 


(a)  2Madd.28. 
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the  expression  with  the  context,  I  believe  that  this  was 
what  the  purchaser  really  intended  to  expresa 

Some  attempt  was  made  on  the  part  of  the  Defendant 
to  rabe  a  question  as  to  the  authority  of  the  vendor's  soli- 
citor to  enter  into  the  arrangement,  but  this  point  is  not 
raised  by  the  pleadings;  and  further,  I  see  no  reason  why 
it  was  not  competent  to  the  vendors  to  adopt  the  acts  of 
their  agent  and  solicitor.  My  opinion,  therefore,  is,  that 
the  vendors  are  entitled  to  the  benefit  of  the  investment, 
and  the  decree  must  be  accordingly.  The  costs  must  be 
paid  by  the  Defendant 


Jan,  30(A. 

Order  by  the 
Vice-Chancel- 
lor, — and  not 
by  the  Court 
sitting  in  Bank- 
ruptcy,— for 
the  appointment 
ofnewtruiteea 
in  the  place  of 
a  bankrupt  tm*- 
tee,  and  the 
payment  of  the 
trust  funds  to 
such  new  trus- 
tees, under  the 
Bankrupt  Law 
Consolidation 
Act,  12  &  18 
Vict  c.  106, 
B.  130. 


In  the  Matter  op  HEATH,  a  Bankrupt 

X  HIS  petition  was  intituled  also  In  the  Hatter  of  the 
Bankrupt  Law  Consolidation  Act^  1849,  and  In  the  Matter 
of  John  Oinder's  Settlement  and  of  the  Trustee  Act,  1850. 

The  petitioners  were  Martha  TiUey,  her  husband,  and 
children.  It  appeared,  that,  by  a  settlement,  made  by  John 
Oinder  in  1821,  an  estate  was  charged  with  5002.,  which 
sum  was  vested  in  Heaih  and  Poyser^  upon  trust  to  lay 
out  the  same  in  Government  or  real  security,  and  pay  the 
interest  or  dividends  to  Martha  Tidey  for  her  life,  and  upon 
her  decease  to  divide  the  sum  amongst  her  children;  that 
Heaih  became  bankrupt  in  1822;  and  that,  in  1829,  the 
5002.  was  paid  to  Poyser,  and  lent  by  him  to  Rupert  TiUey, 
the  husband  oi  Martha^  upon  the  joint  and  several  bond 
of  Rwpert  Tidey  and  another;  that  Poyeer  died  in  1833, 
leaving  Heath  surviving;  and  that  there  was  no  power  in 
the  settlement  to  appoint  new  trustees.  The  petition  al- 
leged, that  there  was  no  person  entitled  to  sue  upon  the 
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bond,  or  give  a  discharge  for  the  6002. ;  and  prayed  that         1352. 

Hea;th  might  be  removed  from  being  a  trustee,  and  two 

other  persons  appointed  trustees  of  the  5002.;  and  that  the 

right  to  sue  for  the  said  sum  and -interest  might  be  vested     statement, 

in  them,  and  a  proper  declaration  of  trust  executed. 


Mr.  Campbell  and  Mr.  Cracknell  for  the  petition,— on  the 
suggestion,  that  the  application  should  be  properly  made 
to  the  Lords  Justices,  to  whom  jurisdiction  in  bankruptcy 
had  been  committed, — referred  to  the  Bankrupt  Law  Con- 
solidation Act,  12  &  13  Vict.  c.  106,  ss,  130  and  276,  under 
which  many  orders  had  been  made  by  the  Vice-Chancellor 
not  sitting  in  bankruptcy  (a). 

Mr.  Sydney  SiniOi  for  the  bankrupt 


Argument, 


The  Vice-Chakoellor  said,  that,  as  the  jurisdiction  had 
been  exercised  by  his  predecessors,  he  would  not  take  upon 
himself  to  throw  any  doubt  upon  it;  and  he  made  the  or- 
der for  the  appointment  of  new  trustees,  and,  upon  the 
consent  of  the  obligor  in  the  bond,  ordered  the  6002.  to  be 
paid  to  them. 


Judgment* 


(a)  The  following  among  other 
instances  had  been  collected :  In 
reLamdiUy  16th  March,  1 849,Beg. 
Lib.  A,,  1849,  fo.  999 ;  /«  re  Has- 
kayn^  25thMarch,  1850,Beg.Lib. 
A.,  1849,fo.l090;  In  reFiood^Mi 


Feb.,  1850,  Beg.  Lib.  A^  1849,  fo. 
1086.  See  the  seyeral  statutes, 
36  Geo.  3,  c.90,  s.  1;  6  Qeo.4,  c.l6, 
S.79;  l&2Will.4,c.56,s.2;and 
10  &  11  Vict  c.  102,  B.  2. 
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FLINT  V.  WOODIN. 

A.  CLAIM  by  the  vendor  for  the  specific  performance  of 
a  contract  for  the  purchase  of  three  houses,  forming  Lot  5, 
at  a  sale  by  auction  on  the  12th  of  August,  1851.  The  De- 
fendant bid  700^.,  which  was  the  highest  bidding,  and 
signed  an  agreement  for  the  purchase,  and  paid  the  deposit 
of  20t  per  cent  The  property  was  described  in  the  par- 
ticulars of  sale  as  let  upon  lease,  containing  all  the  usual 
covenants  to  repair,  &c.,  at  a  ground  rent  of  ISL  per  an- 
num, for  a  term,  which  would  expire  at  Christmas,  1852, 
when  seventy  guineas  per  annum  might  readily  be  had. 

The  objections,  by  way  of  defence,  were,  first,  that  the 
Defendant  had  been  induced  to  enter  into  the  contract  at 
the  strong  recommendation  of  the  Plaintifi^,  whom  he  did 
not  then  know  to  be  the  owner,  but  believed  to  be  only 
the  auctioneer,  and  a  disinterested  person;  and  that 
the  Plaintiff,  in  the  course  of  the  conversation,  had  ascer- 
tained how  much  the  Defendant  would  probably  give  for 
the  property,  and  regulated  his  reserved  bidding  accord- 
ingly. Secondly,  that  the  Plaintiff  had  at  the  sale  acted 
as  the  auctioneer,  and  concealed  the  fact  of  his  being  the 
owner.     Thirdly,  that  the  sale  was  improperly  conducted, 


April  I5th. 

The  Court 
may  not  de- 
cree  specific 
performance  of 
a  contract  for 
the  sale  of  a 
reyersion,  if  the 
vendor  had  mil- 
led the  porchai- 
er  by  stating 
that  it  was  sub- 
ject to  a  lease 
containing  all 
the  usual  core- 
nants  for  re- 
pairs, ftc,  the 
vendor  know- 
ing, at  the  same 
time,  that  there 
was  no  person 
against  whom 
the  covenants 
could  be  en- 
forced; but 
where  property 
is  sold  sub- 
ject to  a  lease 
80  described, 
and  tenants 
are  in  posses- 
sion of  the  pro* 
perty,  and  pay 
their  rent  ac- 
cording to  the 
terms  of  the 
lease,  and  the 
vendor  is  not 
aware,  at  the 
time  of  the  con- 
tract, of  any 

difficulty  in  enforcing  the  covenants,  the  Court  will  not  refuse  to  decree  specific  perfonnance,  on  the 
ground  that  the  veiidor  cannot  shew  upon  whom  the  liability  of  the  covenants  in  the  lease  has  de- 
volved; and  the  vendor  is  not  bound  to  find  out,  and  acquaint  the  purchaser  with,  the  name  of  the 
party  who  may  be  liable  to  such  covenants. 

Though  a  puffer  ought  not  to  be  employed  to  screw  up  the  price,  or  take  advantage  of  the  igno- 
rance of  other  bidders,  yet  a  progressive  bidding  to  a  fixed  or  reserved  bidding  by  a  person  employ- 
ed by  the  vendor,  without  the  knowledge  of  the  other  bidders,  will  not  nec^sarily  be  deera^  to 
be  taking  an  advantage  of  their  ignorance. 

A  party  to  a  contract  becoming  aware  of  an  objection  to  the  validity  of  the  contract,  must  forth- 
with state  it  as  an  objection  on  which  he  means  to  resist  performance  of  the  contract;  or  if^  after  such 
knowledge,  he  treats  the  contract  as  subsisting,  he  will  be  considered  to  have  waived  the  objection. 

Though  the  auctioneer  at  a  sale  by  auction  is  the  agent  of  the  purchaser,  yet  he  is  not  his  agent 
for  all  purposes;  and  there  is  no  reason  why  he  may  not  sell  property  of  which  he  is  himself  the  owner. 
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some  of  the  biddings  having  been  made  by  agents  of  the 
vendor  to  raise  the  value.  Andlastly,  supposing  the  eon- 
tract  to  be  otherwise  valid,  that  there  was  no  sufficient 
evidence  of  the  existence  of  any  lease,  nor  was  it  shewn 
that  there  was  any  person  in  the  position  of  lessee  or  as- 
signee of  the  alleged  lease  against  whom  the  covenants 
could  be  enforced,  this  being  of  great  importance  to  the 
Defendant,  as  the  premises  were  in  a  dilapidated  state, 
and  the  expense  of  the  necessary  repairs  was  estimated  at 
2001 

The  affidavit  of  the  Defendant  stated  that  he  had  not 
made  such  inquiries  as  to  ihe  property  as  he  would  have 
done  if  he  had  suspected  the  Plaintiff  to  have  been  the 
owner;  and  that  he  (the  Defendant)  believed  that  the 
auction  was  not  conducted  bon&  fide,  for  that  some  of  the 
biddings  were  not  real 

It  was  stated  by  the  Plaintiff's  affidavit  that  one  person 
only  was  employed  to  prevent  a  sale  below  the  reserved 
bidding  of  6951 ;  that  there  were  thirty  persons  at  the  sale, 
and  a  fair  competition  amongst  the  bidders;  that  there 
were  at  least  four  bon&  fide  bidders,  including  the  Defend- 
ant; and  that  there  were  twenty-four  biddings. 


1862. 


Sir  W.  P.  Wood  and  Mr.  BoyU  for  the  Plaintiff. 

Mr.  Danid  and  Mr.  Smale^  for  the  Defendant,  argued, 
that  the  Court  would  not  enforce  a  contract  so  obtained. 
The  Defendant  had  been  entirely  thrown  off  his  guard, 
firom  having  been  kept  in  ignorance  of  this  fact  that  he 
was  receiving  information  concerning  the  property  and  its 
value  from  the  owner  himself;  that>  by  these  means,  the 
Defendant  had,  throughout  the  transaction,  dealt  at  a 
disadvantage;  that,  moreover,  the  employment  of  a  puffer 
at  the  sale  was  a  contrivance  to  screw  up  the  price;  and 

VOL.  IX.  «  s  H.  w. 


Argvmei^ 


6a) 


1868. 


ArffwncnU 
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this  aggravated  the  disadvantage  under  which  the  Defend- 
ant laboured,  from  the  concealment  of  the  true  relation  of 
the  auctioneer  and  vendor;  that  an  auctioneer  was,  in 
fact,  an  agent  for  the  purchaser:  White  v.  Proctor  (a); 
and  that  the  representation  as  to  the  lease  and  covenants, 
when  no  lessee  or  covenantee  could  be  found,  was  in  the 
nature  of  a  delusion  and  fraud :  Symons  v.  James  (6).  On 
the  point  as  to  the  biddings  by  the  puffer  or  agent  for  the 
vendor,  Brandey  v.  Alt  (c),  CmoUy  v.  Fareane  (d),  SmiA 
V.  Clarke  (e),  and  Sugd.  V.  &  P.  (Cona  V.)  pp.  8,  9,  162, 
were  cited;  and  on  the  question,  whether  an  objection  to 
the  validity  of  the  contract  was  still  open  to  the  purchaser, 
Hcbson  V.  Bell  (J)  and  Blacklow  v.  Laws  {g). 


Judgment.      ViOB-ChaNCBLLOB: — 

The  question  arises  on  a  claim  for  specific  performance 
of  a  contract  for  the  purchase  of  certain  houses  in  Bag- 
nigge  WMe  Road,  The  purchaser  has  taken  three  objec- 
tions to  the  claim.  The  first  objection  goes  to  impeach 
the  title  of  the  vendor.  The  other  two  impeach  the  validi- 
ty of  the  contract 

It  is  objected, — ^first,  that  there  is  no  person  to  answer 
and  perform  the  covenants  contained  in  an  existing  lease 
of  the  property;  secondly,  that  the  vendor  was  himself  the 
auctioneer  at  the  sale,  and  that  this  fact  was  unknown  to 
the  purchaser;  and  thirdly,  that  there  was  a  puffer  em- 
ployed at  the  sale,  also  without  the  knowledge  of  the  pur- 
chaser. 


(a)  4  Taunt  209. 
(6)  1  Y.  &  C.  C.  0.  487. 
(o)  3  Vea.  620. 
\d)  Id.  625,  n. 


(c)  12Vefl.477. 
(/)  2Beav.l7. 
{g)  2  Hare,  40. 
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As  to  the  first  objection, — ^the  property,  when  put  up 
for  sale,  was  described  as  property  held  subject  to  a  lease. 
It  is  not  the  leasehold  interest,  but  the  reversion,  which 
was  sold.  The  property  is  described  as  a  "brick-built 
house,  of  copyhold  tenure;''  and  the  description  goes  on  to 
say,  "  this  desirable  estate  is  sold  subject  to  a  lease  con- 
taining all  the  usual  covenants  to  repair,  at  a  ground-rent 
of  18Z.  per  annum,  for  a  term  that  will  expire  at  Christ- 
mas, 1852."  Now,  I  agree,  that  if  a  vendor  offer  property 
for  sale,  describing  it  as  being  '^  let  on  a  lease  containing 
all  the  usual  covenants  to  repair,"  knowing  that  there  is 
no  person  who  can  be  made  liable  upon  the  covenants, 
that  might  well  be  considered  as  a  delusive  representation 
on  the  part  of  the  vendor, — for  a  representation,  that  the 
lease  contains  the  usual  covenants  to  repair,  is  likely  to 
lead  the  purchaser  to  conclude  that  those  covenants  will 
be  duly  performed.  If  the  vendor  know  at  the  time  that 
the  covenants  in  the  lease  cannot  be  enforced,  that  may 
be  a  ground  on  which  the  Court  would  refuse  to  interfere 
to  compel  a  specific  performance  of  the  agreement  in  his 
favour.  But  that  is  a  case  to  be  made  out  on  the  evidence. 
Now,  in  this  case,  a  counterpart  of  the  original  lease, 
granted  in  1791,  is  produced;  the  rent  under  that  lease 
has  been  received,  and  there  are  two  persons  now  in  pos- 
session of  two  of  the  houses  comprised  in  and  demised  by 
that  lease,  and  paying  the  rent.  In  such  a  state  of  things 
I  cannot  possibly  hold  that  the  representation  made,  with 
regard  to  the  lease,  by  the  particulars  of  sale,  is  anything 
like  a  fraudulent  misrepresentation,  such  as  would  lead 
the  Court  to  refuse  a  specific  performance  of  the  agree- 
ment. The  purchaser  might  have  made  inquiries  of  the 
occupants  of  the  houses,  if  he  had  considered  it  important 
to  do  so,  or  if  he  had  considered  the  relation  in  which  they 
stood  to  be  a  material  ingredient  to  be  taken  into  account 
in  determining  what  price  he  would  bid. 


1852. 


JudgiMnU. 
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The  second  objection  iHy  that  the  vendor  himself  acted 
as  auctioneer  at  the  sale,  the  purchaser  not  being  then 
aware  who  was  the  real  owner  of  the  property  sold.  It  is 
saidy  that,  at  a  sale  by  auction,  the  auctioneer  is  the  agent 
of  the  purchaser,  and  that  the  vendor  cannot,  except  un- 
der very  extraordinary  circumstances,  act  as  the  agent  of 
the  purchaser.  It  is  quite  true,  that  the  auctioneer  is,  at 
such  a  sale,  the  agent  of  the  purchaser,  but  he  is  not  his 
agent  for  all  purposes.  The  auctioneer,  as  it  seems  to  me, 
may  properly  hold  the  character  of  owner,  without  any  ob- 
jection being  taken  to  the  sale  on  that  ground.  But  if 
that  were  any  ground  of  objection  under  ordinary  circum- 
stances, the  subsequent  transactions  completely  prevent 
the  defendant  from  raising  it  in  this  case.  The  sale  took 
place  on  the  12th  of  August,  the  abstract  was  delivered  to 
the  purchaser's  solicitor  on  the  21st,  which  gave  him  the 
fullest  notice  that  the  auctioneer  was  himself  the  owner 
and  vendor;  and,  in  September,  the  defendant  had  per- 
sonally distinct  notice  of  the  same  fact  If  the  purchaser 
had  meant  to  insist  on  this  objection,  he  ought  to  have 
raised  it  at  once,  and  stated  it  as  an  objection  on  which 
he  meant  to  rely;  and  not  having  done  so,  I  think  that  the 
objection,  if  any  it  be,  must  be  taken  to  have  been  waived. 
I  consider  that  a  purchaser,  knowing  of  an  objection  of  this 
description  to  the  validity  of  a  contract,  cannot  lie  by  and 
afterwards  attempt  to  avail  himself  of  it  The  instant  that 
such  an  objection  comes  to  the  knowledge  of  a  party,  he  is 
bound  immediately  to  insist  upon  it»  if  he  intends  to  rely 
on  it  at  alL  He  cannot  at  one  time  treat  the  contract  as 
subsisting,  and  then  afterwards  turn  round  and  say  there 
never  was  any  contract 


The  last  objection  was,  that  a  puffer  was  employed  at 
the  sale.  I  have,  in  the  course  of  the  argument^  given 
much  consideration  to  the  question,  whether  the  fact  of 
there  being  a  person  bidding,  through  a  long  series  of  bid- 
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dings  down  to  their  final  cloee,  might  not  affect  the  case. 
I  was  rather  struck  at  the  time  with  the  yiew  taken  by 
Sir  W.  Grant  in  the  case  of  Smith  y.  Clarke  (a),  where  he 
saysy  '^  A  bidder  cannot  be  employed  to  screw  up  the  price, 
or  take  advantage  of  the  ignorance  of  the  bidders/'  We 
mnst^  to  apply  this  nde,  first  determine  the  question,  whe- 
ther the  bidder  was  employed  to  screw  up  the  price,  or 
take  advantage  of  the  ignorance  of  other  bidders.  I  can- 
not draw  this  inference  merely  from  the  fact  of  his  having 
bid  against  the  last  bon&  fide  bidder,  through  a  long  series 
of  biddings.  It  is  not  to  be  expected  that  a  person  em- 
ployed to  bid  for  property  up  to  a  certain  sum,  say  70021, 
is  to  bid  at  once  6952. :  he  would  rather  bid  gradually  up 
to  6961. ;  and  if  after  that  no  bon&  fide  bidder  offers  against 
him,  that  fact  alone  should  not  lead  to  the  conclusion  that 
he  is  screwing  up  the  price,  or  taking  advantage  of  the 
ignorance  of  others. 

It  was  then  argued,  that  the  reserved  bidding  was  fixed, 
with  a  knowledge  that  there  would  be  a  sum  of  7002. 
bid  for  the  houses, — ^it  having  been  ascertained  that  the 
Defendant  was  likely  to  bid  that  sum;  and  that  it  was 
fraudulent  to  force  the  price  up  to  that  sum  by  a  person 
who  was  not  a  bon&  fide  bidder.  Looking  to  the  affida- 
vit of  the  Defendant  on  this  point,  I  find  no  more  than 
thiS) — ^that  he,  having  gone  to  the  Plaintiff,  the  auction- 
eer, upon  other  business,  for  the  purpose  of  receiving  rent 
for  other  property  with  which  he  was  concerned,  asked 
him  some  questions  about  this  property,  which  was  then 
advertised  for  sale,  and  inquired  what  he  thought  the 
premises  would  be  sold  for, — whether  they  would  be  sold 
for  about  700t  The  Plaintiff  (the  vendor)  replied,  that 
he  thought  they  possibly  might,  but  he  did  not  think  they 
would  be  sold  for  less;  and  that  the  Plaintiff  then  recom- 
mended the  purchase  in  strong  terms  to  the  Defendant,  and 
said  he  would  find  it  cheap.     This  took  place  on  the  7th 

(a)  12  Ves.  483. 


186i. 
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«  \ugu8t,  and  the  sale  was  not  until  the  12th  of  August; 
.%:ivt  y^t»  in  that  intenral,  the  Defendant  does  not  look  at 
Uk^  (loroperty,  or  make  any  further  inquiry,  but  he  relies 
sMi  the  representation  which  he  had  received.  Now,  there 
wiui  nothing  in  that  conversation  which  can  be  made  the 
subject  of  objection;  the  Defendant  merely  makes  the  in- 
quiry, will  it  sell  for  7002.?  It  is  no  fraud  for  a  vendor, 
being  also  the  auctioneer,  when  a  party  comes  to  him  and 
makes  an  inquiry  whether  the  property  will  be  sold  for 
7002.,  to  say  that  it  probably  would,  or  afterwards  to  fix 
the  reserved  bidding  at  that  sum.  It  was  open  to  the  pur- 
chaser to  make  sudi  inquiries  as  he  thought  necessary. 

I  think,  upon  these  grounds,  I  cannot  refuse  to  make  a 
decree  for  specific  performance  of  the  contract;  and  though 
I  have  had  some  doubt  on  the  point  of  costs,  I  think  I  shall 
not  do  justice  unless  I  give  costs  against  the  purchaser. 


March  27<*.    In  thb  Mattbb  of  the  MAGDALEN  LAND  CHAJUTY, 
HASTINGS,  AND  or  tub  STAT.  52  GEO.  3,  a  101  (o). 

After  B  diftw-  A  FARM,  cpmprising  a  bam  and  fifty-eight  acres  of  land, 
fity  fbnd*  for  in  the  liberties  of  the  town  and  port  of  Hastings^  was,  in 
"^  than  tw*    ^jjg  ^^^^  ^£  Queen  Elizabeth,  vested  in  the  Mayor,  Jurats, 

cenmnes  among  ^  ^      ^  * 

the  poor  of  cer^  and  Commonalty  of  Hastings,    No  deed  or  instrument  ap- 

tain  pariBhei,  .      .  •,  t       •     i  i  •■ 

an  adyeffse  propnating  the  rents  to  any  charitable  purposes  appeared 
of  oUi^pa-  ^^  exist,  but  they  were  not  applied  to  corporate  purposes; 
riihet  to  ^-  ^^^  ^jj^  evidence  of  their  application  shewed  that  they 
benc^tofthe  had  been  paid  to  the  churchwardens  of  the  parishes  o£  St^ 
not  properly  Clement  and  oi  AU  Saints,  the  two  parishes  in  the  town 
^^titfr^  and  port  of  Hastings,  by  whom  they  were  distributed  at 

der  Sir  Samuel 

HomiUyt  Act,  but  i«  properiy  the  rabject  of  an  information. 

(a)  Sir  Samuel  RomiUys  Act. 
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Easter  and  Christmas,  in  every  year,  amongst  the  poor  of       1862. 

those  parishea     No  other  appropriation  of  the  surplus  "^    - 

rents  appeared  to  have  been  made  for  a  period  of  240  Magdalsn 

years.    In  1836  new  trustees  were  appointed,  under  the  andStat.  ' 

Municipal  Corporation  Act.  *^  ^^;^  *• 


The  liberties  of  the  town  and  port  of  Hastings  contained 
several  other  parishes,  not  within  the  "town  and  port" 
itself  In  January,  1852,  a  petition  was  presented  by 
persons  who  were  parishioners  of  parishes  within  the 
liberties,  but  not  within  the  town  and  port,  not  stating 
that  the  rents  of  the  charity  lands  had  been  applied  for  so 
long  a  period  to  the  two  parishes  exclusively,  but  stating 
a  memorial  made  by  the  Corporation  oi  Hastings  in  1812, 
under  the  Stat.  52  Geo.  3,  c.  102  (a),  in  which  the  objects 
of  the  endowment  were  stated  to  be  the  poor  of  the  "  town 
and  port  of  Hastings^"  and  praying  an  inquiry  of  what 
were  the  proper  objects  of  the  charity,  and  a  direction  for 
a  scheme  for  the  iuture  application  of  the  income.  The 
trustees  were  served  with  the  petition,  and  did  not  oppose 
it;  but  the  churchwardens  of  8t  Clement  and  AU  Saints 
were  not  served  with  it  The  Court,  upon  this  petition, 
referred  it  to  the  Master  to  inquire  what  parishes  there 
were  within  the  town  and  port  of  Hastings^  and  how  the 
income  of  the  charity  had  been  applied,  and  directed  the. 
Master  to  settle  a  scheme. 

The  churchwardens  oiSt  Clement  and  AU  Saints,  upon 
being  informed  of  the  proceeding  which  had  been  taken, 
presented  their  petition,  stating  the  uniform  application 
of  the  surplus  charity  funds  to  the  poor  of  their  respective 
parishes  for  240  years ;  and  that  there  were  in  fact  no  other 
parishes  within  the  town  and  port,  although  there  were 


(a)  An  Act  for  the  regulating  and  securing  of  charitable  dona< 
Hions. 
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186S.        othar  parbhes  within  the  liberties;  and  praying  that  the 
if^r^        order  on  the  former  petition  might  be  diechaiged. 

Maodalbn 
LanoCharitt,  ____^ 

AND  Stat. 
52  Om.  S»  c 

1^  Sir  F.  P,  Wood  and  Mr.  Pftmon  for  the  petition. 

AryumnU, 

Mr.  Felcft  for  the  trustees. 

Mr.  W.  M,  Jamei  for  the  Attorney-General. 

Mr.  Baily  for  the  petitioners  in  the  former  petition. 


Jvdgnmu.  Tht  ViOB-CHAirosLLOR  said,  that^  after  the  funds  of  the 
charity  had  been  distributed  for  so  long  a  period  among 
the  poor  of  the  two  parishes,  if  a  claim  were  set  up  by  the 
poor  of  other  parities,  the  case  was  not  one  to  be  decided 
under  Sir  Samud  RomiUifB  Act;  and  that,  in  the  case  of 
an  adverse  daim,  the  AUornetf-Qenerel  must  be  a  party  to 
the  proceeding,  notwithstanding  the  parties  before  the 
Court  might  have  divided  interests.  The  only  evidence 
that  the  Corporation  were  trustees  for  the  pootr  of  the  town 
and  port  of  HaMingSj  appeared  to  be  an  ancient  memorial ; 
and  that  document  might  admit  of  explanation,  if  the 
case  were  brought  before  the  Court  upon  an  information 
stating  that  the  Corporation  had  distributed  the  funds 
among  the  two  parishes  only,  and  contending,  upon  that 
memorial,  that  the  two  parishes  within  the  town  and  port 
of  Eastings  were  not  entitled  to  the  fund,  exclusive  of  the 
other  parishes  within  the  liberties.  The  order  made  on 
the  former  petition  must  be  discharged,  as  it  had  been 
made  adversely.  If  the  parties  thought  that  nothing  could 
be  added  to  the  facts  before  him,  he  had  no  objection  to 
state  his  opinion,  that,  on  the  evidence  which  had  been 
produced,  after  the  property  had  been  applied  for  so  long  • 
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a  period,  to  the  poor  of  those  two  parishes,  they  alone  were        i85i. 

entitled  to  it  ^  ,-    ^ 

Magoalsn 

A  declaration  to  the  above  effect  was  made,  by  consent  andStat.  * 

of  the  Attomey-^enerai,  the  petitioners,  and  respondents ;  ^^  ^i  oi.^  ^ 

and  a  reference  was  directed  to  settle  a  scheme.  jJdameaL 


PADWICK  V.  STANLEY.  Juneltkd 

Asth. 
BILL  by  a  solicitor  and  agent  against  his  client  and  it  does  not  foi- 

principal,  for  an  account  of  monies  and  liabilities  which  ^^JliJe^a^prinTi- 
the  Plaintiff  stated  he  had  raised,  advanced,  and  incurred  v»^'^  entiUcd 

^         to  hare  an 

for  the  Defendant,  by  means  of  bills,  notes,  and  otherwise,  aooonnt  taken 
and  the  particulars  of  which,  he  alleged,  were  very  com-  ||^^  ^ 
plicated;  and  for  a  discovery  of  letters  and  documents  re-  I*^!'!^*^,;. 
lating  to  such  transactions,  which  the  bill  averred  that  the  aiiajf "«?»»  . 
Plaintiff  had  from  time  to  time  written  and  given  up  to  dpai;  for  the 
the  Defendant,  and  of  divers  of  which  the  Plaintiff  stated  J^^Ju^ 
he  had  no  copiea    The  bill  sought  to  have  the  balance  of  "*  ?•  *™^*^ 

*     ^  °  confidencore- 

the  account  paid,  and  that  the  Plaintiff  might  be  dis-  poMdinthe 
charged  from  such  alleged  outstanding  liabilities.     The  l^trepowi 


Defendant  demurred. 


no  inch  tnift  or 
confidence  in 

.....^_^  the  principaL 

Thecaaein 
which  a  sorety 

Mr.  Stuart  and  Mr.  Bates  for  the  demurrer.  ^  J. 'wK*  ^ 

me  hiB  princi- 
pal in  eqnitj  to 

Mr.  EoU  and  Mr.  Amphlett  for  the  biE  fiomS^ttW- 

litj,  is  where 

The  cases  which  were  cited  in  Phillips  v.  Phillips  (a),  a  right  tL  roe 
where  the  point  was  the  same,  were  cited  in  this  case,  and  ^^]*^'^J,jJ^ 
also  O'Mahony  v.  Dickson  (b\  Foley  v.  HiU  (c\  and  Pearce  "»« **»*  "g^t, 
V.  Creswidc  (d). 

(a)  Supra,  p.  473.  (c)  2  H.  L.  Gas.  28 ;  S.  C,  1  Ph.  399. 

(6)  2  Sch.  &  Lef.  400.  (d)  2  Hare,  286. 
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In  the  present  case  it  was  also  argaed,  that  the  bill 
could  be  supported  on  the  ground  that  the  Plaintiff,  by 
being  a  party  to  bills  and  notes  on  the  Defendant's  ac- 
connti  had  become  a  surety,  and  was  entitled  to  be  ex> 
onerated:  Anirobua  v.  Davidson  (a),  Lee  t.  Rook(b),  and 
Earl  Ranelagh  y.  Hayes  (c). 


Judgment.  ^e  Y icb-Chakoellor  expressed  the  same  opinion  as  in 
his  judgment  in  PhiUips  v.  Phillips  (d)^  with  regard  to  the 
right  to  sue  in  equity,  founded  on  mutual  accounts.  On 
the  other  points,  his  Honour  said: — 

It  was  sought  to  support  this  bill  on  the  right  of  a  sure- 
ty to  be  discharged  from  his  liability.  I  have  not  the  least 
intention  to  say  anything  which  could  prejudice  such  a 
right;  but  I  conceive  that  the  cases  in  which  such  a  juris- 
diction is  exercised  by  this  Court,  are  cases  where  the  cre- 
ditor has  a  right  to  sue  the  debtor,  and  refuses  to  exer- 
cise that  right.  It  does  not  appear,  upon  this  bill,  that 
the  creditor  has  any  present  right  to  sue.  It  is  consistent 
with  the  statements  on  the  bill,  which  must  be  taken  most 
strongly  against  the  pleader,  that  the  bills  in  respect  of 
which  a  liability  is  said  to  be  created,  may  not  yet  have 
arrived  at  maturity;  and  that  the  Defendant,  therefore,  is 
not  in  a  condition  to  take  any  step  for  the  purpose  of  en- 
forcing his  rights  in  respect  of  such  bills.  It  was  then  said, 
that  this  was  a  case  of  principal  and  agent,  and  that,  if  the 
principal  may  file  a  bill  against  his  agent,  the  agent  may 
file  a  bill  against  his  principal;  but  I  cannot  admit  that 
the  rights  of  principal  and  agent  are  correlative.  The 
right  of  the  principal  rests  upon  the  trust  and  confidence 
reposed  in  the  agent,  but  the  agent  reposes  no  such  trust 
or  confidence  in  the  principal     It  was  lastly  said,  that  the 


(a)  3  Mer.  569. 
(6)  Moe.  318. 


(c)  1  Vera.  189. 
{d)  Supra,  p.  473. 
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accounts  had  been  given  np  by  the  Plaintiff  to  the  Defend-         1353. 

ant;  but  if  that  case  were  sufficiently  made  out,  it  would 

give  the  Plaintiff  a  right  to  file  a  bill  of  discovery,  but 

would  not  give  him  a  right  to  relief. 

•/iid^fiMiit 


Demurrer  allowed,  with  liberty  to  amend 


WALKER  V.  BENTLEY.  Mar^m  «fc 

JbiXOEPTIONS  to  the  Master's  report,  finding  that  cer-  The  enactment 
tain  freehold  premises,  situated  in  the  parish  of  Thornton  ^^j^^^ot 
in  LiyMdalSi  were  free  from  great  tithea  Art*5^To 

Vict  c.  73, 1. 

By  indentures  of  lease  and  release,  dated  the  27th  and  ]^;^^^ 
28th  of  February,  1818,  the  premises  in  question,  together  poking  to 
with  all  and  singular  the  tithes  of  com,  grain,  and  sheaves,  tithei,  and 

^  ^,       made  with  the 

ansmg,  growing,  accruing,  or  renewing  upon  or  from  the  oomentofthe 
same,  were  conveyed  to  Robert  Burrows  in  fee.    RobeH  Jon^w^be 
Burrows,  by  his  will,  dated  the  17th  of  January,  1826,  absolutely  con- 

firmed  and 

devised  the  premises  to  uses,  under  which  Alice  Walker^  made  yaiid, 
the  wife  of  Oeorge  Walker^  acquired  the  fee,  and  he  de-  in  equity,Tn"ii 
vised  the  tithes  to  Edward  Burrows.    On  the  1st  of  June,  r*T^*^/"  "*** 

'    limited  to  cases 

1838,  Oeorge  Waiker,  by  an  instrument  of  that  date  imder  in  which  the 

person  execnt- 
ing  the  instru- 
ment has  a  title  to  the  tithe,  but  operates  as  well  where  such  person  has  no  estate  in  the  tithe,  as 
where  hit  estate  is  insufficient  to  effect  the  merger. 

The  intention  of  the  Tithe  Commutation  Acts  ii,  that  the  hmds  on  which  the  apportionment  of  the 
tithe  in  each  parish  is  cast,  and  these  lands  only,  shall  be  liable  in  respect  of  the  tithe  payable  for 
any  lands  in  tiio  parish;  and  that  lands  on  which  no  apportionment  is  cast,  shiUl  not  be  liable  to 
ti&e. 

Lands,  which  on  the  agreement  and  apportionment  under  the  Tithe  Commutation  Acts  (confirmed 
by  the  Tithe  Commissioners)  are  treated  as  free  from  tithe,  cannot  be  afterwards  made  subject  to  tithe. 

The  intention  of  the  legislature  was  to  preclude  all  questions  of  meiger  of  tithe  in  all  cases  where 
declarations  of  merger  had  been  made  with  the  consent  of  the  Tithe  Commissioners,  leaving  the  par- 
ties affected  by  an  erroneous  declaration  to  their  remedy  against  the  party  making  it;  and,  such 
being  the  intention,  the  merger  is  effected,  although  the  sanction  of  the  Commissioners  has  been  cr* 
roneously  given. 
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hiB  hand  and  seal,  stating,  that  Alice  Walker  was  kw- 
foUj  seised  of  an  estate  in  possession  in  fee  simple,  in  the 
great  tithes  issuing  from  the  premises^  declared  it  to  be 
his  will  and  intent  that  the  said  great  tithes  should  be 
absolutely  meiged  and  extinguished  in  the  freehold  and 
inheritance  of  the  premises,  according  to  the  provisions 
of  the  Tithe  Commutation  Act»  6  &  7  WilL  4,  c.  71.  It 
appeared  that  this  declaration  was  confirmed  by  the  Tithe 
Commissioners  on  the  12th  of  September,  1839,  and  that 
the  agreement  for  the  commutation  of  the  tithes  of  the 
parish  of  Thornton  in  Lonedale,  which  was  dated  the  11th 
of  September,  1840,  contained  a  clause,  which  stated  that 
the  great  tithes  of  the  premises  had  been  declared  to  be 
meiged  by  the  owner  thereof,  and  that  the  merger  had 
been  duly  confirmed  by  the  Tithe  Commissioners;  and  it 
also  appeared  that  the  great  tithes  of  the  premises  were 
stated  to  be  merged  in  the  tithe  apportionment  of  the 
parish,  which  was  confirmed  by  the  Tithe  Commissioners 
on  the  30th  of  September,  1842. 


The  premises  were,  in  October,  1848,  contracted  to  be 
sold  by  the  Plaintiff,  Alice  Walker,  to  the  Defendant^  free 
from  great  tithe.  The  case  of  the  Plaintiff  with  regard  to 
the  tithe  (independently  of  the  statutes)  was,  that  amongst 
the  members  of  the  family  of  Robert  Burrows  (the  father 
of  the  Plaintiff,  and  under  whom  the  Plaintiff  derived  her 
title,)  it  was  always  considered  that  the  tithe  passed  by  his 
will  along  with  the  land;  that  no  tithe  had  ever  been  paid 
or  demanded;  and  that  the  Statute  of  Limitation  would 
be  an  effectual  bar  to  any  claim  that  might  be  set  up,  as 
there  had  been  no  disability  in  any  of  the  parties  entitled 
to  the  tithe. 


Argument,         Mr.  RuseeU  and  Mr.  Berkeley  in  support  of  the  exceptions. 
The  declaration  of  merger  made  by  Richard  Walker, 


CASES  IN  CHANCERY. 


631 


the  husband  of  the  Plaintiff,  was  obviously  ineffectual, 
unless  it  can  be  contended  that  such  a  declaration  made 
by  any  stranger  would  be  operative.  Alice  Waiher  had 
plainly  no  title  to  the  tithe.  Nothing  which  has  been 
done  under  the  statute  by  her  or  by  her  husband  can  affsct 
them,  and  the  land  must  therefore  be  regarded  as  still 
subject  to  tithe;  for  the  parochial  agreement,  the  appor- 
tionment, and  the  confirmation,  all  proceeded  upon  the 
unfounded  assumption  that  there  had  been  a  valid  mei^er. 
The  confirmation  by  the  Commissioners  could  not  have  the 
effect  of  giving  validity  to  the  merger;  for,  to  attribute  such 
an  effect  to  it,  would  be  to  treat  the  Commissioners  as  hav- 
ing power  to  decide  questions  as  to  the  title  to  tithes,  which 
power  they  do  not  possess:  Clarke  v.  Tange  (a).  But,  even 
supposing  a  merger  to  have  been  formally  effected  by  what 
has  taken  place,  still  the  tithe  owner  would  be  entitled  as 
against  the  owner  of  the  land  to  a  payment  equivalent  to 
the  tithe:  Ware  v.  PolkiU  (b) ;  and  to  this  liability  the  pur- 
chaser ought  not  to  be  subjected. 


1862. 


Sir  W.  P.  Wood  and  Mr.  C.  HaU,  fi)r  the  Plaintiff,  re- 
lied on  the  Tithe  Commutation  Acts,  on  the  declaration  of 
merger,  the  subsequent  proceedings  in  the  apportionment, 
and  the  confirmation  of  the  Commissioners,  as  concluding 
any  question  with  req>ect  to  the  liability  of  the  premises 
to  tithe.  They  cited  Sugd.  V.  &  P.  (Cone.  V.)  pp.  267,  227, 
Barker  v.  The  Tithe  Commieeioners  (c),  Edwards  v.  Bun-- 
bwry  ((2),  and  The  Queen  v.  The  Tithe  Commieeioners  (e). 


ViCB-Ch  AKCBLLOB : — 

I  am  of  opinicm,  that  the  conclusion  at  which  the  Master     jwdgm^nL 


(a)  6  Beav.  623. 
(h)  11  Vee.  267. 
(c)9M.  &W.  129;  8.  C^ 


11 


M.&W.320. 
(cf)  3Q.B.886. 
(0  16Q.B.620. 
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has  amved  in  this  case  is  correct.  The  first  question  is, 
what  was  the  operation  of  the  instrument  of  merger.  Now, 
the  power  to  merge  the  tithes  was  given  by  the  original 
Act  6  &  7  WilL  4,  a  71  (a),  but  it  was  given  by  that  Act 
only  to  persons  who  were  seised  of  the  tithes  '*  in  posses- 
sion of  an  estate  in  fee  simple  or  fee  taiL'*  The  power  of 
merging  was  then  greatly  extended  by  the  Act  1  &  2  Vict 
c.  64;  by  which  it  was  given  to  all  persons  who  should  be 
seised  of  '^  or  have  the  power  of  acquiring  or  disposing  of 
the  fee  simple  in  possession  of  any  tithes"  (6),  and  to  ten- 
ants for  life,  where  the  tithes  and  the  lands  out  of  which 
they  were  payable  were  settled  to  the  same  uses  (c).  The 
power  was  afterwards  further  extended  by  the  Act  9  &  10 
Vict  c.  73;  which  enacts,  '^  that  all  powers  relating  to  the 
merger  and  extinguishment  of  any  tithes  or  rent  charge 
instead  thereof,  may  be  executed  by  a  person  entitled  in 
equity  to  such  tithes,  &c.,  in  all  respects,  and  with  the 
same  consequence  as  he  could  have  done  if  he  had  been 
legally  entitled  thereunto  "  ((2) ;  and  the  Act  then  proceeds 
as  follows:  ^'  And  every  instrument  already  executed,  and 
purporting  to  be  made  in  pursuance  of  the  powers  of  the 
said  Acts,  or  any  of  them,  by  any  person  so  entitled  in 
equity,  shall  in  every  respect  be  as  effectual,  and  have  the 
same  consequence,  as  if  he  had  been  legally  entitled  to  the 
said  tithes  or  rent  charge  at  the  time  of  the  execution  of 
such  instrument,'^ — ''and  every  instrument  purporting  to 
merge  any  tithes  or  rent  charge,  and  made  with  the  con- 
sent of  the  said  Commissioners  before  the  passing  of  this 
Act,  shall  be  hereby  absolutely  confirmed  and  made  valid 
both  at  law  and  in  equity  in  all  respects  («)/' 


It  is  upon  the  latter  words  of  this  section  the  question 
under  consideration  must  depend.  I  can  attribute  to  them 
no  other  meaning  than  that  which  the  words  themselves 


(a)  Sect  71.     (5)  Sect  1.    (c)  Sect  3.     (cQ  Sect  19.     («)  Id. 
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express.  It  was  argued,  that  they  could  be  meant  only  to 
apply  to  cases  in  which  the  persons  who  had  executed  the 
instrument  of  merger  had  had  title  to  the  tithes;  but  I  can 
see  no  sufficient  reason  for  thus  limiting  their  operation. 
It  is  clear,  that  they  were  meant  to  apply  to  cases  where 
the  persons  who  had  executed  the  instruments  had  not 
such  estates  in  the  tithes  as  would  have  made  the  instru- 
ments effectual  under  the  former  Acts  and  provisions,  for 
otherwise  they  would  have  been  wholly  unnecessary;  and 
if  they  were  meant  to  operate  where  the  estates  in  the 
tithes  had  been  insufficient,  upon  what  ground  can  it  be 
held  that  they  were  not  meant  to  operate  where  there  had 
been  no  estate  at  all  in  the  tithes?  It  is  clear,  that  the 
legislature  must  have  intended  to  give  effect  to  the  merger 
in  cases  which  had  erroneously  received  the  sanction  of 
the  Commissioners;  and  it  is  difficult  to  suppose,  that  the 
intention  was  to  do  so  only  in  cases  where  the  error  was 
in  the  extent  of  the  estate,  and  not  in  cases  where  the 
erroi*  was  in  the  non-existence  of  any  estate.  The  only 
mode  of  limiting  the  construction  of  the  words  contained 
in  the  latter  part  of  this  section  which  has  presented  itself 
to  my  mind,  has  been  to  read  the  words  "  every  instru- 
ment" as  meaning  "every  such  instrument."  But  this  con- 
stniction  is  open  to  several  objections:  First,  it  interpo- 
lates the  word  '*  such."  Secondly,  the  language  of  the  two 
branches  of  the  section  is  different :  the  first  branch  apply- 
ing to  instruments  purporting  to  be  made  in  pursuance  of 
the  powers  of  the  Acts;  and  the  second  branch  applying 
to  all  instruments  purporting  to  merge  any  tithes.  And 
thirdly,  the  introduction  of  the  word  "such"  would,  I  think, 
confine  the  operation  of  the  clause  to  the  cases  of  instru- 
ments executed  by  persons  entitled  in  equity,  and  would 
prevent  it  from  operating  to  remedy  defects  in  other  in- 
struments. 


1852. 


Jpdgmeni, 


The  words 
•*  every  inatra- 
ment,**  in  sect. 
19  of  the  Tithe 
Commatation 
Amendment 
Act,  9  &  10 
Vict.  c.  73, 
cannot  be  read 
as  *•  every  such 
instrument." 


Upon  the  whole,  therefore,  I  think  that  the  legislature, 
VOL.  IX,  T  T  H.  w. 
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foreseeing  the  difficulties  which  might  arise  from  opening 
questions  as  to  the  validity  of  the  declaration  of  merger, 
must  have  intended  by  the  enactment  to  shut  out  such 
questions  in  all  cases  where  those  declarations  had  been 
made  with  the  consent  of  the  Commissioners,  leaving  the 
parties  who  might  be  affected  by  an  erroneous  declaration 
to  any  remedy  which  they  might  have  against  the  parties 
by  whom  the  erroneous  declaration  was  made.  And  this 
brings  me  to  the  second  view  of  this  case, — the  effect  of 
the  apportionment. 


It  was  argued  on  the  part  of  the  Defendant,  that,  as  to 
the  tithes  of  the  premises  in  question,  the  apportionment 
had  no  effect;  that  the  parochial  meeting  had  no  power 
over  the  question  of  the  titheability  or  non-titheability 
of  these  lands ;  that  the  tithes  of  these  lands  were  not  taken 
into  account  in  fixing  the  rent-charge;  that  there  was  no 
commutation  of  these  tithes ;  and  that  the  Act  only  applies 
so  far  as  the  commutation  extends.  But  these  ailments 
seem  to  me  to  present  the  case  in  a  false  point  of  view, 
for  the  question  is  not,  whether  these  tithes  were  com- 
muted, but  whether  the  lands  are  free  from  tithes;  and 
this  depends  not  upon  whether  the  tithes  were  commuted 
under  the  Act,  but  what  was  the  operation  of  the  Act, 
and  of  the  apportionment  made  under  it,  having  regard  to 
the  previous  declaration  of  mei*ger.  Now,  the  scheme  of 
the  Act  is  this — First,  the  parochial  meeting  fixes  the 
annual  sum  payable  by  way  of  rent-charge  instead  of  the 
great  and  small  tithes  of  the  parish  collectively,  or  instead 
of  the  great  and  small  tithes  severally;  and  this  agreement 
is  to  set  forth  whether  any  and  which  of  the  lands  in  the 
parish  are  or  have  been,  under  any  and  what  circumstances^ 
exempt  from  the  payment  of  any  and  what  tithes  (6  &  7 
Will.  4,  c.  71,  ss.  17,  21).  Thus,  the  lands  exempt  from 
the  payment  of  tithes  are,  ab  initio,  distinguished.  Then 
comes  the  draft  of  the  apportionment,  which  is  to  set  forth 
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the  parochial  agreement,  and  the  several  lands  to  be  com- 
prised in  the  apportionment,  and  the  amount  charged  on 
the  said  several  lands;  and  then  the  exempt  lands  are 
again  distinguished  in  the  apportionment:  and  this  appor- 
tionment, when  confirmed  by  the  Commissioners,  is  made 
final  and  conclusive,  first,  by  the  original  Act  (a),  and 
afterwards  more  completely  by  the  10  &  1 1  Vict  c.  104, 
8.  2.    It  seems  to  me,  therefore,  that  the  meaning  of  the 
Acts  was,  that  the  lands  upon  which  the  apportionment 
was  cast,  and  those  lands  only,  should  be  liable  for  all  the 
tithes  payable  in  respect  of  any  lands  in  the  parish;  and 
that  lands  on  which  no  apportionment  was  cast,  should  no 
longer  be  liable  for  tithes.     That  this  was  intended  by  the 
Acts  is  I  think  the  more  evident,  from  the  several  pro- 
visions contained  in  them  for  preventing  surprise  or  in- 
justice in  working  out  their  object.     Thus,  by  the  6  &  7 
Will.  4,  c.  71  (6),  the  Commissioners,  before  they  confirm 
the  parochial  agreements,  are  to  cause  inquiries  to  be  made, 
and  to  require  proofs  satisfactory  to  them,  whether  the 
agreements  have  been  made  without  fraud  or  collusion, 
and  whether  they  ought  to  be  confirmed ;  and  copies  of  the 
draughts  of  the  apportionments  are  to  be  deposited  in 
parishes;  notices  are  to  be  given  where  the  copies  may  be 
inspected;  and  times  are  to  be  appointed  for  hearing  ob- 
jections (c) ;  thus  affording  an  opportunity  to  any  party  to 
come  in  and  object.    And  by  the  2  &  3  Vict,  a  62  (cQ,  pow- 
ers are  given  to  the  Commissioners  to  make  supplemental 
awards  at  any  period  before  the  confirmation  of  the  ap- 
portionment, where  they  are  of  opinion  there  has  been  any 
fraud  or  error. 


1852. 


JuAgmenL 


Looking  at  the  general  scheme  of  the  Acts,  and  to  the 
particular  provisions  to  which  I  have  referred,  I  feel  no 
doubt  that  lands,  which  in  the  agreement  and  apportion- 


(a)6&7Wm.4,c.  71,s.( 


(6)  Sect  27. 
T  T  2 


(c)  Sect  61.    (rf)Sect8. 
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ment  were  treated  as  free  from  tithes,  were  not  intended 
to  be,  and  cannot  afterwards  be  made,  subject  to  the  pay- 
ment of  them;  and  this  opinion  is  confirmed  by  the  cases 
which  were  cited  on  the  part  of  the  Plaintiffs,  and  is  not 
affected  by  the  case  of  Glarhe  v.  Yonge  (a),  which  merely 
decides,  that,  where  a  rent-charge  is  fixed,  the  statute  does 
not  prevent  Courts  of  equity  from  determining  what  par- 
ties are  entitled  to  the  benefit  of  it 


I  am  of  opinion,  therefore,  that  this  exception  must  be 
oyerruled,  and  the  excepting  party  must  pay  the  costs. 


AiSrmed  by  the  Lords  Justices  on  appeal. 


(a)  5  Beav.  523. 


Feb.  ^rd. 
March  lit. 


HUaHES  v.  MORRIS. 


A,  BILL  for  the  specific  performance  of  an  agreement  for 
the  sale  of  forty  sixty-fourth  shares  of  the  ship  "  Virtue." 


On  a  Mde  by 
auction  of  •haret 
in  a  ihip,  part 
of  a  bankrupt's 

estate,  one  of  the  conditions  was,  that  the  purehase-money  should  be  paid  to  the  solicitor  of  the  as- 
signees on  or  before  a  certain  day,  when  the  purchase  was  to  be  completed,  and  the  purchaser  to 
bare  possession  and  a  bill  of  sale;  the  purchaser  paid  part  of  the  purchase>money  to  the  solicitor  be- 
fere  the  day  appointed  for  the  completion  of  the  purchase,  and  had  possession,  but  not  a  bill  of  sale : 
— Hdd^  that  the  payment,  and  the  execution  of  the  bill  of  sale,  ought,  in  pursuance  of  the  condition, 
to  have  been  contemporaneous;  that  the  assignees,  not  haying  received  the  money  firom  the  soli- 
citor, or  executed  the  bill  of  sale,  would  not  "St  restrained  from  taking  proceedings  to  recover  pos- 
session of  the  ship;  and  that  the  purchaser  was  not  entitled  to  a  decree  for  specific  perfonnanoe  of 
the  contract,  by  tne  execution  of  tne  bill  of  sale  by  the  assignees  upon  payment  to  them  of  the  ba- 
lance of  the  purchase-money. 

Under  the  Bankrupt  Act,  prescribing  the  duties  of  official  assignees,  the  official  assignee  is 
bound  by  contracts  entered  into  by  the  creditors^  assignees  for  the  side  of  the  bankrupt's  property, 
soch  contFBcts  not  being  in  breach  of  their  trust. 

The  provision  in  a  contract  for  the  sale  of  the  property  of  a  bankrupt,  entered  into  by  the  credi- 
tors* assignees,  that  the  purchase-money  is  to  be  received  by  the  solicitor  of  the  assignees,  is  not  a 
breach  of  trust  which  would  induce  the  Court  to  refuse  specilic  performance  of  the  contract. 

The  solicitor  appointed  by  the  creditors*  assignees  is  the  solicitor  of  all  the  assignees  in  the  bank- 
ruptcy, but  he  is  not,  by  such  appointment,  otherwise  constituted  the  agent  of  the  official  assignee. 
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These  shares  were  formerly  the  property  of  W.  WtUiams 
and  J.  Sawtdly  trading  under  the  firm  of  PhiUips  A  Co,y 
and  who  became  bankrupt  in  July,  1844.  J.  Morris  and 
P.  Carroll  were  chosen  the  creditors'  assignees,  and  R. 
KynaMon  was  appointed  the  official  assignee  under  the  fiat. 
P.  Carroll  was,  in  June,  1845,  discharged  from  being  as- 
signee. 


The  creditors'  assignees  appointed  W.  T.  H.  Phdpa  to  be 
the  solicitor  under  the  fiat;  and,  on  the  18th  of  May,  1846, 
he  served  a  notice  on  the  Plaintiff,  who  was  the  owner  of 
sixteen  other  sixty-fourths  of  the  ship,  in  which  Phelps 
described  himself  as  solicitor  to  Morris  and  Kynaston,  as- 
signees of  the  estate,  and  claimed  title  for  the  assignees  to 
the  forty  sixty-fourths  in  question.  In  August,  1846, 
Kynaston  ceased  to  be  the  official  assignee  under  the  fiat, 
and  A,  J,  Acraman  was  appointed  official  assignee  in  his 
place.  In  March,  1847,  Phelps  prepared  and  issued  a 
hand -bill,  announcing  the  sale  by  auction  of  the  forty 
sixty-fourths  of  the  ship,  to  take  place  on  the  8th  of  April, 
1847.  This  hand-bill  stated,  that  the  sale  was  by  order  of 
the  assignees,  and  it  referred  to  Acratna/n,  who  was  de- 
scribed in  it  as  the  official  assignee,  for  further  particulars. 
Copies  of  the  hand-bill  were  sent  to  Acraman.  In  pur- 
suance of  the  announcement  contained  in  the  hand-bill, 
the  forty  sixty-fourths  of  the  ship  were  put  up  to  sale  by 
public  auction,  under  conditions  of  sale,  in  which  they 
were  described  as  belonging  to  the  assignees.  The  third 
and  sixth  conditions  were  as  follows: — "  3.  That  the  pur- 
chaser shall  pay  to  the  auctioneer,  immediately  after  the 
sale,  a  deposit,  after  the  rate  of  102.  per  cent,  on  the 
amount  of  his  or  her  purchase-money,  and  sign  an  agree- 
ment for  the  payment  of  the  remainder  to  the  solicitor 
of  the  vendors,  at  his  offices  in  Newport  aforesaid,  on  the 
30th  day  of  April  next,  or  earlier  if  the  purchaser  is 
prepared,  when  the  purchase  is  to  be  completed,  and  the 
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pofisession  of  the  yessel  giyen  tip  to  the  parchaser."  "  6. 
That,  upon  payment  of  the  remaiader  of  the  porchaae- 
money,  together  with  the  dock  and  other  dues,  at  the  time 
aforesaid,  the  purchaser  shall  hare  a  bill  of  sale  of  the  as- 
signees' interest  in  the  forty  sixty-fourth  shares,  together 
with  ship's  stores,  sails,  and  appurtenances  enumerated  in 
the  schedule,  to  be  prepared  by  and  at  the  expense  of  the 
purchaser;  but  the  rendors  shall  not  be  obliged  to  produce 
any  documentary  or  other  evidence  of  title  whatsoever, 
other  than  and  except  the  certificate  of  r^istry  and  the  bill 
of  sale  from  Elizabeth  Phillips  otNewpwi  aforesaid,  widow, 
to  the  assignees  of  the  bankrupt's  estate;  and  if  the  pur- 
chaser shall  require  the  production  of  the  proceedings  un- 
der the  fiat,  the  same  shall  be  done  by  and  at  his  expense." 

The  Plaintifi^,  through  the  medium  of  a  Mr.  Edwardsj 
became  the  purchaser  of  the  forty  sixty-fourths  at  the  auc- 
tion, for  the  sum  of  3757. ;  and  thereupon  Phelps  and  Ed- 
wards signed  the  following  memorandum: — 

"  Memorandum  of  agreement  between  W.  T.  H.  Phdps, 
the  agent  of  the  vendors,  and  Henry  Edwards,  of  &a.  That 
the  said  Henry  Edwards  hath  this  day  become  the  pur- 
chaser of  the  shares  and  premises  comprised  in  the  annex- 
ed particulars,  and  subject  to  the  conditions  of  sale  also 
annexed,  at  the  price  or  sum  of  3752.,  and  hath  paid  into  - 
the  hands  of  Mr.  Tf.  T.  H.  Phelps,  the  vendors'  solicitor, 
the  sum  of  372.  iOs.  as  a  deposit  of  102.  per  cent  upon  the 
said  purchase-money,  and  in  part  payment  thereof;  and 
the  said  Henry  Edwards  agrees  to  pay  the  remainder  of 
the  said  purchase -money  at  the  time  and  place  mentioned 
in  the  said  conditions ;  and,  upon  payment  thereof,  the  said 
vendors  will  execute  to  the  se^id  Hen^y  Edwards  a  transfer 
or  bill  of  sale  of  the  shares  according  to  the  said  condi- 
tions.   Dated  this  8th  day  of  April,  1847." 


The  deposit  was  in  fact  paid  to  the  auctioneer,  and  not 
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to  Phelps.  On  the  28th  of  April,  1847,  Phdps,  as  solicitor 
of  the  vendors,  wrote  to  the  Plaintiff,  reminding  him  that 
the  transaction  was  to  be  completed  on  the  30th  of  April ; 
and  on  the  29th  of  April,  the  Plaintiff  paid  to  Phelps 
24M,  on  account  of  the  purchase-money.  On  the  30th  of 
April,  possession  of  the  ship  was  given  up  to  the  Plaintiff 
by  an  order  from  Phelps  to  the  dock-keeper.  Upon  the 
10th  of  May,  1847,  the  Plaintiff  paid  Phelps  a  further  sum 
of  oOl  The  residue  of  the  purchase-money  was  not  paid, 
and  the  bill  of  sale  was  not  executed.  Upon  the  3rd  of 
July,  1847,  Acraman,  the  official  assignee  under  the  fiat, 
wrote  to  Phdps  to  ascertain  the  name  of  the  purchaser  of 
the  shares  in  the  ship,  to  which  Phdps,  on  the  8th  of  July, 
replied,  that  the  purchaser  was  Captain  Hitghes;  that  he 
was  then  at  sea;  that  he  had  deposited  300!. ;  and  that,  up- 
on his  return,  he  would  complete  the  purchase.  In  reply 
to  that  letter,  Acraman,  on  the  12th  of  July,  wrote  to 
Phelps,  requesting  him  to  forward  the  3001,  observing, 
that  he  could  not  consent  that  it  should  remain  in  any 
other  bank  than  the  Bank  of  England.  On  the  13th  of 
July,  Phelps  answered  this  letter,  and  stated,  that  the  mo- 
ney, not  having  been  paid  in  to  the  account  of  the  assignees, 
could  not  be  remitted  until  the  return  of  the  purchaser, 
when  the  whole  matter  would  be  settled  together,  and  the 
bill  of  sale  executed.  Several  subsequent  applications 
were  made  by  Acraman  to  Phelps  for  the  payment  of  the 
300?.,  but  no  result  followed.  In  October,  1848,  Phelps 
was  removed  from  the  solicitorship.  In  this  state  of  cir- 
cumstances, upon  the  13th  of  September,  1849,  the  assig- 
nees arrested  the  ship  by  suit  in  the  Admiralty  Court. 
The  Plaintiff  then  offered  to  pay  the  balance  of  the  pur- 
chase-money, and  made  a  tender  of  that  balance,  which 
the  Defendants  refused  to  accept. 


1852. 


StaUmenl. 


The  bill  was  filed  in  November,  1849,  against  the  assig- 
nees Morris  and  Acraman,  praying  that  they  might  be  de- 
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creed  to  execute  a  bill  of  sale  of  the  forty  sixty-fourth 
shares  in  question  to  the  Plaintiff,  upon  the  payment  by 
him  of  the  balance  of  the  purchase-money;  for  an  injunc- 
tion to  restrain  them  from  selling  the  shares;  and  for  com- 
pensation in  respect  of  the  damage  to  the  Plaintiff  by  the 
arrest  and  detention  of  the  ship.  In  December,  1849,  an 
injunction  was  granted  by  the  Vice-Chancellor  o{  England, 
upon  the  terms  of  the  money  being  paid  into  Clourt 


At  the  hearing, 


Argument 


The  SoUcitor-Oeneral  and  Mr.  CoUina  for  the  Plaintiff. 
— The  Plaintiff  became  a  purchaser  of  the  shares  in  the 
ship,  under  the  condition  that  be  should  pay  the  purchase- 
money  to  the  solicitor  of  the  assignees;  the  sale  was  pub- 
lic; the  conditions  of  sale  mtist  be  taken  to  have  been 
framed  and  issued  with  the  authority  of  the  assignees; 
and  they  had  full  dominion  over  the  property  which  was 
about  to  be  sold.  In  such  a  case,  the  purchaser  has  no- 
thing to  do  with  the  question,  whether  the  conditions  were 
prudent  or  proper:  BoreU  Y.Dann(a).  The  purchaser 
might  safely  conclude  that  the  assignees  were  duly  perform- 
ing their  duties  in  appointing  their  solicitor  to  receive  the 
purchase-money;  and  it  follows,  that  he  was  clearly  justi- 
fied in  paying  the  purchase-money  accordingly.  There 
was  no  other  character  in  which  it  can  be  suggested  that 
the  purchase-money  came  to  the  bands  of  the  solicitor  than 
as  the  agent  of  the  vendors;  and  the  purchaser  could  have 
no  remedy  against  the  solicitor  to  recover  it:  Tylee  v. 
Wehb  (b).  The  Defendants,  in  fact,  had  clearly  admitted 
the  agency  of  the  solicitor,  by  permitting  the  Plaintiff  to 
remain  in  undisputed  possession  of  the  ship  for  upwards 
of  two  years,  under  the  contract.  If  the  condition  to  pay 
to  the  solicitor  were  erroneous,  and  had  occasioned  a  loss 


(a)  2  Hare,  440. 


(6)  )4Beav.  14. 
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to  the  estate,  the  assignees  might  be  answerable  to  the  cre- 
ditorsy  but  that  did  not  make  the  condition  less  binding 
between  the  vendor  and  purchaser.  The  case  was,  there- 
fore, merely  reduced  to  this, — ^that  the  Defendants  had 
sold  the  shares  in  the  ship,  and  by  their  agent  received 
the  purchase-money,  and  yet  they  took  proceedings  to  re- 
cover possession  of  the  shares  for  which  they  had  been 
paid.  This  was  conduct  which  the  Court  would  clearly 
restrain  and  prevent,  by  giving  the  Plaintiff  the  legal  title 
upon  payment  of  the  balance  of  the  purchase-money,  which 
he  had  already  tendered. 


1862. 


Hug  aw 

o. 

MORRU. 


Mr.  Rott  and  Mr.  A,  Leivis,  for  the  Defendants,  argued, 
— 1.  That  the  remedy  of  the  Plaintiff,  if  any,  was  entirely 
at  law.  2.  That  the  Court  was  precluded,  by  the  Ship 
Registry  Act,  from  enforcing  the  agreement  as  against  the 
registered  owners,  the  Act  providing  that  a  transfer  of  pro- 
perty in  a  ship,  except  in  the  manner  therein  prescribed, 
"  shall  not  be  valid  or  effectual  for  any  purpose  whatever, 
either  in  law  or  in  equity  (a) :"  Davenport  v.  Whitmore  (5). 
3.  The  assignees  had  no  power  to  appoint  their  solicitor 
to  be  the  receiver  of  the  bankrupt's  estate;  that  duty  was, 
by  the  Bankrupt  Act,  solely  confided  to  the  official  assig- 
nee (c).  4.  The  assignees  did  not,  in  fact,  appoint  the  so- 
licitor to  be  their  agent  to  receive  the  money;  for  it  ap- 
pears that  he  was  appointed  solicitor  by  the  creditors'  as- 
signees only,  and  they,  not  having  power  to  receive,  could 
not  confer  that  power  on  another.  5.  But  if  the  solicitor, 
in  fact,  had  the  full  powers  which  the  conditions  of  sale 
express,  yet  the  Plaintiff  had  not  pursued  those  condi- 
tions; for  the  payment  of  the  purchase-money  and  the  ex- 
ecution of  the  bill  of  sale  should  have  been  contempora- 
neous;  and  the  Plaintiff,  by  paying  the  money  without 


(a)  See  8  &  9  Vict.  c.  89,  s.  34.  (6)  2  My.  &  Cr.  177. 

(c)  l&2Will.4,c.66,8.22. 
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ArgumeiU, 


requiring  the  bill  of  sale,  had  made  the  solicitor  his  agent; 
for,  in  the  receipt  of  the  money  in  such  a  manner,  he  was 
plainly  not  the  agent  of  the  vendors:  Pamther  y.  OaitB- 

keUia). 

The  Sdicitar-Oenerai  in  reply. — The  proposition  sought 
to  be  founded  on  the  Ship  Registry  Acts  is,  that  no  person 
can  enforce  a  claim  to  property  in  a  ship  adversely  to  the 
parties  whose  title  appears  on  the  ship's  register.  The 
Plaintiff  contends,  that  there  is  no  such  rule  of  law,  and 
that  there  may  be  a  valid  contract  for  the  sale  of  a  ship 
which  this  Court  will  enforce.  The  case  of  Thompson  v. 
Leake  (6)  was  decided  by  Sir  Thomas  Plumer  under  the 
old  Navigation  Act,  34  Geo.  3,  c.  68.  So  also  was  Ba^ 
terdyy  v.  Smyth  (c).  The  last  decision  under  that  Act  was 
Mortimer  v.  Fleeming  (d),  which  occurred  in  May,  1825,  in 
which  it  was  held,  that  a  contract  for  the  sale  of  a  ship, 
not  entered  on  the  certificate,  was  void.  In  July,  1825, 
the  Act,  6  Geo.  4,  c.  110,  was  passed,  in  which  the  words 
of  the  former  statute,  rendering  any  contract  or  agreement 
for  the  sale  of  a  ship,  unless  by  bill  of  sale,  as  therein  pre- 
scribed, invalid  and  ineffectual  (e),  were  omitted  (/).  The 
statutes  since  that  period  in  like  manner  omitted  the  words 
^'  contract  or  agreement"  (g).  There  was  nothing,  in  fact, 
in  the  policy  of  the  Navigation  Laws  which  would  prevent 
the  Court  from  enforcing  such  a  contract  The  policy  was, 
to  prevent  the  registry  of  ships  as  British  ships  which  were 
secretly  owned  by  foreigners;  and  it  was  only,  therefore, 
in  cases  where  an  alien  might  seek  to  enforce  a  contract 
for  the  purchase  of  a  ship,  that  any  question  arose  on  the 
policy  of  the  Act;  and  that  objection  was  simply  answered 
by  refusing  such  relief  to  one  who  was  not  a  British  sub- 


(a)  13  East,  432. 
(6)  1  Madd.  39. 

(c)  3  Madd.  110. 

(d)  4B.&C,120. 


15. 


(e)  See  34  Geo.  3,  0.68,  ss.  14, 
5. 

(/)  See  6  Geo.  4,  c.  110,  s.  31. 
((/)  See  8  &  9  Vict  c.  89,  s.  34. 
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ject.  The  execution  of  the  ordinary  duties  of  assignees  in 
bankruptcy,  in  fact,  shewed  that  there  could  be  no  such 
objection;  unless  it  could  be  contended,  that,  in  every  case 
where  the  assignees  of  a  shipowner  sold  by  auction  ac- 
cording to  their  duty  the  shares  of  the  bankrupt  in  ships, 
there  was  still  no  binding  contract  with  the  purchaser, 
and  that  it  depended  entirely  on  the  honesty  of  the  parties 
whether  it  should  be  performed:  it  was  not  reasonable  to 
suppose  that  this  was  the  state  of  the  law. — He  cited  also 
WhitfiOd  V.  ParfiU  (a). 
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HnOBBB 
MoRUflL 

ArgmnenL 


Vice-Changellob  (after  stating  the  facts): — 

It  was  argued  for  the  Plaintiff  that  Phelps  was  consti-  Judgmetu. 
tuted  the  agent  for  Acraman  as  well  as  for  Morris,  who  was 
the  sole  creditors'  assignee  under  the  commission.  This 
argument  was  rested  upon  the  notice  given  by  Phelps  in 
May,  1846,  in  which  he  describes  himself  as  solicitor  for  the 
official  assignee  and  for  the  creditors'  assignees — upon  the 
hand-bill  which  Phelps  issued,  and  in  which  he  stated  the 
sale  to  be  by  order  of  the  assignees, — and  upon  the  condi- 
tions of  sale.  Looking  at  these  documents,  I  cannot  go  the 
length  of  saying  that  by  them  Acraman  expressly  consti- 
tuted Phelps  to  be  his  solicitor  or  his  agent.  It  seems  to 
me,  as  to  the  notice,  that  although  Phelps  was  appointed 
by  the  creditors'  assignee  only,  he  might  well  describe 
himself  as  solicitor  for  the  assignees;  and,  therefore,  lean- 
not,  from  the  fact  of  his  having  so  described  himself,  infer 
that  Acraman  had  given  him  an  authority.  By  the  pro- 
visions of  the  Bankrupt  Act,  the  official  assignee  is  not 
to  interfere  with  the  assignees  chosen  by  the  creditors  in 
the  appointment  or  removal  of  the  solicitor  (6).     If,  there- 


(a)  Before  Vice-ChanceUor  Knight  Brace,  Feb.  18th,  1861. 
(6)  1  &  2  Will.  4,  c.  56,  8.  23. 
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1852.  ^^^>  ^^^  solicitor  be  appointed  by  the  creditors'  assignees, 
he  may  well  be  considered  as  not  appointed  merely  for 
the  creditors'  assignees,  but  also  for  the  official  assignee; 
and  I  cannot,  from  the  mere  fact  of  his  being  described  as 
Jtidgmeni.  solicitor  for  both,  infer  that  the  official  assignee  has  con- 
stituted him  his  agent;  nor  is  it  possible  to  draw  that  in- 
ference from  the  expression  in  the  hand-bill  ^'  by  order  of 
the  assignees,"  which  was  communicated  to  Acramany — or 
from  the  reference  to  Acraman.  These  circumstances  are 
too  loose  and  general  to  afford  ground  for  such  a  conclu- 
sion. It  is  true,  that  the  creditors'  assignees  are  to  have 
the  management  of  sales  (a),  and  there  is  but  one  cre- 
ditors' assignee;  but  it  seems  going  much  too  far  to  fix 
the  official  assignee  with  the  agency  of  the  solicitor  ap- 
pointed by  the  creditors'  assignees,  through  the  simple 
fact  of  a  hand-bill  having  been  issued  by  the  solicitor  and 
communicated  to  the  official  assignee,  in  which  the  soli- 
citor has  stated  the  sale  to  be  "  by  order  of  the  assigneea" 
As  to  the  conditions  of  sale,  the  same  observations  apply; 
and,  in  addition,  I  cannot  find  upon  the  evidence  that 
the  conditions  of  sale  were  ever  communicated  to  the  offi- 
cial assignee. 

Independently  of  any  express  authority  given  by  Acra- 
man to  PhdpSy  the  operation  of  the  Bankrupt  Act  is  to  be 
considered.  The  statute  enacts,  that  '^  all  the  personal  es- 
tate and  effects,  and  the  rents  and  profits  of  the  real  estate, 
and  the  proceeds  of  the  sale  of  all  the  estate  and  effects, 
real  and  personal,  of  the  bankrupt,  shall,  in  every  case,  be 
possessed  and  received  by  such  official  assignee  alone,  save 
where  it  shall  be  otherwise  directed  by  the  Court  of  Bank- 
ruptcy, or  any  Judge  or  Commissioner  thereof"  (6);  and 
that  nothing  therein  contained  '^  shall  authorise  any  such 
official  assignee  to  interfere  with  the  assignees  chosen  by 

(a)  1  &  2  Will.  4,  c.  56,  s.  23.  (6)  Id.  s.  22. 


CASES  IN  CHANCERY. 


645 


the  creditors  in  the  appointment  or  removal  of  a  solicitor 
or  attorney,  or  in  directing  the  time  and  manner  of  effect- 
ing any  sale  of  the  bankrupt's  estate  or  effects  "  (a).  I  think 
the  meaning  of  this  enactment  must  be,  that,  though  the 
official  assignee  is  to  receive  the  money,  contracts  for  the 
sale  of  the  property  may  be  entered  into  by  the  creditors' 
assignees;  and  I  think  the  result  of  that  necessarily  is,  that 
the  official  assignee  must  be  bound  by  contracts  which  are 
entered  into  by  the  creditors'  assignees;  for  otherwise  the 
effect  would  be,  that  when  the  creditors'  assignees  enter- 
ed into  a  contract  for  the  sale  of  an  estate,  their  contract 
would  not  be  binding;  and,  because  the  official  assignee 
does  not  enter  into  the  contract,  no  bill  for  specific  per- 
fomfance  would  lie  against  the  official  assignee.  I  think, 
therefore,  that  under  that  enactment  a  contract  entered 
into  by  the  creditors'  assignees  must  be  binding  on  the 
official  assignee.  Whether  the  official  assignee  is  bound  by 
a  contract  clearly  founded  upon  a  breach  of  trust,  would 
be  open  to  great  question ;  but  I  think  the  mere  fact  of  the 
creditors'  assignees  providing,  by  the  conditions  of  sale, 
that  the  money  is  to  be  paid  to  the  solicitor,  would  not  be 
such  a  breach  of  trust  as  would  induce  the  Court  to  say 
that  the  contract  was  not  to  be  performed. 


1862. 


JudgifunL 


If  then  the  contract  be  binding  upon  the  official  assignee 
according  to  the  conditions  of  sale,  we  must  see  what  are 
the  conditions  of  sale.  [His  Honour  read  the  conditions 
3  and  6,  supra  pp.  637,  68a] 

According  to  these  conditions,  the  payment  of  the  balance 
of  the  purchase-money,  and  the  execution  of  the  bill  of 
sale,  are  to  be  contemporaneous  acts.  But  what  has  the 
purchaser  done?  He  has  paid  to  the  solicitor  money  on 
account,  without  obtaining  any  bill  of  sale.     Upon  the 


(a)  l&2Will.4,c.56,s,  23. 
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Judgment 


29th  of  April,  1847,  the  day  before  the  time  fixed  for  the 
completion  of  the  contract,  he  paid  Phelps  2402.  On  the 
10th  of  May,  1847,  without  any  bill  of  sale,  he  again  paid 
a  further  sum  of  6021.  on  account  of  the  purchase-money. 
It  being  a  contract  to  be  completed  by  the  payment  of  the 
purchase-money  and  the  acceptance  of  the  bill  of  sale,  I 
think  the  purchaser  was  not  authorised  to  make  payments 
to  the  solicitor  on  account  without  receiving  the  bill  of 
sale.  Had  the  purchaser  completed  the  contract  according 
to  the  conditions  of  sale,  the  official  assignee  would  not 
hare  executed  the  bill  of  sale  without  having  received  the 
money.  The  effect'  of  this  payment  was  to  deprive  the  offi- 
cial assignee  of  that  check,  which  he  would  have  had  if 
he  had  been  required  to  execute  the  bill  of  sale.  Undoubt- 
edly, none  of  these  questions  would  have  arisen  had  the 
purchaser  acted  strictly  according  to  the  conditions,  by  re- 
quiring the  bill  of  sale  to  be  executed  when  he  paid  the 
balance  of  the  purchase-money.  Upon  these  grounds,  I  am 
of  opinion  that  there  has  been  a  deviation  from  the  condi- 
tions upon  the  part  of  the  purchaser,  which  has  caused  the 
mischief  that  has  arisen ;  and  I  cannot  therefore  decree  a 
specific  performance  at  the  suit  of  the  purchaser,  upon  the 
terms  of  the  payment  of  the  balance  of  the  purchase-money. 


It  has  been  suggested,  in  the  course  of  the  argument,  that 
the  official  assignee  has  recognised  the  receipt  by  Phdps; 
but  I  do  not  think  he  has  done  so,  otherwise  than  by  re- 
quiring that  the  money  which  Phelps  had  received  should 
be  paid  over  to  him;  and  I  do  not  think  this  can  give  the 
purchaser  a  better  right,  when  the  money  has  not  been  paid 
over.  The  bill  must  be  dismissed,  but  certainly  without 
costs. 


A  very  important  question  was  raised  upon  the  case  as 
to  the  validity  of  the  contract,  with  reference  to  the  Ship 
Registry  Acts;  but  I  think  it  would  be  improper  in  me  to 
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give  any  opinion  upon  it,  as  I  find  in  Davenport  y.  Whit^ 
more  (a),  where  the  Defendant's  claim  was  founded  upon 
an  alleged  equitable  title  in  a  ship  hj  contract,  Lord  Lang^ 
dale  allowed  the  demurrer  to  the  bill;  and,  upon  appeal, 
Lord  Cottenham,  though  he  overruled  Lord  Langdale'e  de- 
cision upon  another  point,  declined  to  give  any  decision 
upon  this  question;  and  I  think  it  is  too  important  to  be 
decided  without  a  full  argument 


Decree  affirmed  by  the  Lords  Justioes  on  Appeal,  Ist  of  June, 
1852. 


(a)  2My.&Cr.l77. 
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ATTORNEY-GENERAL  v.  HULL. 

JIlN  information,  at  the  relation  of  TT.  Hodge,  founded  on 
the  following  bequest  in  the  will  of  i2o(^  Warner,  dated 
in  1831,  of  which  the  Defendant  John  Warner  was  the  re- 
siduary devisee  and  legatee: — 

''  I  give  and  bequeath  to  the  said  John  HuU  the  sum  of 
4002.,  to  be  by  him  paid  and  applied  towards  the  establish- 
ing a  school  near  the  Angel  Inn  at  Edmonton,  on  the  sys- 
tem of  the  above-mentioned  British  and  Foreign  School 
Society,  provided  a  further  sum  can  be  raised  in  aid  there- 
of, if  found  necessary.'' 

In  1834,  the  executors  paid  the  4002.  to  John  HvU,  who 
invested  it  in  Consols;  and  the  information  prayed  that  the 
fund  and  its  accumulations  might  be  applied  for  the  chari- 
table purpose  directed  by  the  will,  or  as  nearly  thereto  as 
might  be,  according  to  the  intentions  of  the  testator.  The 
answer  stated,  that  the  fund  itself  was  not  suflScient  to  es- 
tablish the  school,  and  that  many  ineffectual  efforts  had 


Fd>.2m. 

A  beqnett  of  a 
legacy,  to  be  ap- 
plied towards 
eitaUiahinga 
ichool  at  A,^ 
proTided  a  fur- 
ther sum  could 
be  nuiedin  aid 
thereof^  if  ne- 
cessary:— 
Hdd^  to  import 
an  intended  out- 
lay of  the  sum 
in  building  a 
school-house  at 
the  place  refer- 
red to;  and, 
therefore,  to  be 
a  Yoid  bequest 
within  the  Sta- 
tate  of  Mort- 


648 


1862. 


CASES  IN  CHANCERY. 

been  made  to  obtain,  by  subscription  or  otherwise,  a  fund 
in  aid  of  the  legacy.  Evidence  was  given,  that  the  legacy 
was  inadequate  for  the  purpose,  and  that  such  attempts 
had  been  made  to  increase  it,  and  had  failed. 


Arffwmeni,  Mr.  Koe  and  Mr.  Wd/ord,  in  support  of  the  information, 
cited  Kirkbank  v.  Hudson  (a),  and  the  AUomey-Oeneral  v. 
Williams  ((),  and  contended,  that  the  establishment  of  the 
school  did  not  involve  the  necessity  of  vesting  land  in 
mortmain.  The  school  might  be  effectually  established 
and  conducted  in  hired  rooms  in  the  situation  referred  to, 
and  there  was  no  evidence  that  any  difficulty  would  be 
found  in  hiring  such  rooms. 

Mr.  J.  Chapman  for  the  trustees. 

Mr.  RoU  and  Mr.  8.  Thompson,  for  the  Defendant  John 
Warner,  argued,  first,  that  the  bequest  was  void,  as  con- 
trary to  the  Statute  of  Mortmain :  Mather  v.  Scott  (c).  At- 
tomey-Oeneral  v.  Hodgson  (d),  Oiblett  v.  Hobson  {e).  Se- 
condly, that,  if  not  originally  void,  the  gift  had  become 
void,  having  been  made  upon  a  condition  which  had  not 
been  performed,  viz.  the  providing  of  such  further  sum  as 
was  necessary  for  the  purpose  stated. 


Judgment.  The  Vicb-Chanoellor  said,  he  was  of  opinion,  that,  upon 
the  true  construction  of  the  will,  the  school  was  to  be  esta- 
blished by  a  school-house  being  built.  Many  senses  might, 
no  doubt,  be  given  to  the  word  "  establishing."  It  might 
mean,  by  directing  a  payment  to  be  made  to  a  schoolmas- 
ter for  giving  instruction ;  and  if  this  meaning  could  proper- 
ly be  ascribed  to  the  testator,  then  within  the  distinction 


(a)  7  Price,  212. 

(b)  2  Cox,  387.    ' 

(c)  2  Keen,  172. 


(d)  16  Sim.  146. 
(«)  3  My.  &  K  517. 
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taken  in  the  Attomey-Qeneral  v.  Williams  the  bequest  might 
be  good  The  first  part  of  the  language  of  the  will,  the  direc- 
tion to  apply  the  legacy  towards  the  establishing  a  school 
near  the  Angd  Inn,  Edmonton,  pointed  to  a  particular  lo- 
cality, and  rather  indicated  an  intention  to  occupy  a  site  •^«*'»«»<. 
in  the  neighbourhood  referred  to;  but  upon  these  words 
alone  there  might  perhaps  be  a  doubt,  whether  they  would 
not  admit  of  another  meaning  being  attributed  to  the  word 
"  establisL"  The  latter  part  of  the  bequest,  however,  re- 
moved all  doubt,  "provided  a  further  sum  can  be  raised 
in  aid  thereof,  if  found  necessary."  It  was  clear  that  the 
testator  contemplated  the  establishment  of  the  school,  not 
by  a  succession  of  small  payments,  but  by  an  immediate 
expenditure  of  a  sum  of  money,  which  might  be  greater 
than  the  amount  of  the  legacy.  He  thought  it  clear  that 
the  intention  was,  that  land  should  be  purchased,  and  a 
building  erected  for  the  purpose  of  the  proposed  school. 
The  gift  was,  therefore,  void,  and  the  information  must  be 
dismissed. 


w. 


In  the  Mattee  op  ROUSE'S  ESTATE.  J^eb.  27th  db 

2%th. 
•  ROUSE  J  by  his  will,  dated  in  1842,  bequeathed  Abeqneatofa 
20002b  to  trustees,  upon  trust  to  invest,  and  pay  the  in-  ^St  u)  app?y 

BO  much  of 
the  interest  as  the  tmstees  should  think  proper  in  the  maintenance  of  the  testator's  grand- 
son until  twenty-one;  and,  upon  his  attaining  that  age,  to  pay  the  whole  of  the  interest  of  the  legacy 
to  the  grandson,  for  his  life;  and  a  direction  tibat,  after  the  decease  of  the  grandson,  the  trustees  were 
to  stand  possessed  of  the  legacy  and  interest,  and  all  accumulations,  in  trust  for  the  grandson's  chil- 
dren, with  remainder,  in  de&ult  of  such  issue,  oyer: — Heldj  that  the  provision  for  the  maintenance 
of  Uie  grandson  during  his  minority,  out  of  the  interest  of  the  legacy,  shewed  that  the  interest  was 
intended  for  him;  that  the  legacy  vested  in  interest  (although  not  in  enjoyment,)  before  the  grand- 
son attamed  twenty-one;  and  that  the  grandson  was  therefore  entitled  to  the  interest  which  accrued 
during  his  minority,  and  was  not  applied  in  his  maintenance. 

That  the  unapplied  accumulations  accruing  during  the  minority  of  the  grandson  did  not  go  with 
the  capital  of  the  lega^,  because  the  disposition  of  the  capital  after  the  grandson  attained  twenty-one 
was  of  the  interest  and  certain  specific  accumulations,  not  including  uie  accumulations  during  the 
minority. 

A  legacy  to  a  child  carries  interest,  on  the  ground  of  the  presumed  intention  of  the  parent  to  ful- 
fil his  moral  duty  of  providing  for  the  maintenance  of  his  child;  but  if  he  has  dischar;^  that  duty 
by  providing  for  the  maintenance  of  the  child  out  of  another  fiond,  the  legacy  does  not  necessarily 
carry  interest 

VOL.  IX.  U  U  H.  W. 
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terest,  dividendB,  or  annual  produce,  or  so  much  thereof  as 
they  should  think  proper,  in  or  towards  the  midntenanoe, 
education,  and  preferment  in  the  world  of  Us  grandson  JoAn 
Rotuey  until  he  should  attain  twenty-one^  and  when  and  as 
soon  as  he  should  attain  that  age,  upon  trust  to  pay  the  whole 
of  the  said  interest,  dividends,  and  annual  produce,  unto 
lus  said  grandson,  or  permit  or  empower  him  to  receive 
the  same  during  his  life,  for  his  own  benefit,  with  a  limit- 
ation for  the  benefit  of  the  wife,  child,  or  children  of  the 
grandson,  in  case  of  Ids  alienation  or  insolvency;  and  in 
default  of  any  object  of  such  trust  at  any  period  during 
the  life  of  his  grandson,  then  such  interest  &c.  were  to  be 
accumulated,  and  invested  in  augmentation  of  the  said 
sum  of  20002.,  in  the  nature  of  compound  interest;  and 
after  the  decease  of  his  grandson,  upon  trust  to  stand  pos- 
sessed of  the  said  sum  of  2000L,  and  the  annual  produce 
and  all  accumulations  of  the  same,  in  trust  for  the  children 
of  his  grandson,  who  should  attain  twenty-one  or  die  under 
that  age  leaving  issue;  and  if  there  should  be  no  such 
child  or  representative  of  a  deceased  child  of  his  grandson, 
then,  after  his  decease  and  such  failure  of  his  issue,  the 
testator  bequeathed  the  said  sum  of  20002.,  and  the  annual 
produce  and  all  accumulations  of  the  same,  if  any,  unto 
and  equally  amongst  the  testator's  three  sons,  WtUiam, 
David,  and  Fronds,  as  tenants  in  common.  And  the  tes- 
tator empowered  his  trustees,  after  the  decease  of  his  grand- 
son, and  while  any  of  his  grandson's  children  should  be 
under  twenty-one,  and  also  until  the  vesting  of  the  portion 
or  respective  portions  provided  for  their  respective  issue 
by  the  trusts  thereinbefore  contained,  to  apply  the  annual 
produce  to  which  the  children  or  child  of  his  grandson 
should  be  entitled,  and  also  the  annual  produce  of  the 
portion  or  portions  to  which  their,  his,  or  her  issue  would 
be  entitled  in  expectancy,  or  so  much  thereof  as  should  in 
the  judgment  of  his  trustees  be  necessary,  for  or  towards 
their,  his,  or  her  respective  maintenance  or  education;  and 
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directed  that  they  should  from  time  to  time  invest  the 
residue  of  the  said  annual  produce,  and  stand  possessed  of 
the  annual  produce  and  the  accumulations,  upon  the  trusts 
thereinbefore  declared  of  the  funds  from  which  such  accu- 
mulations and  annual  produce  should  have  proceeded,  or 
as  near  thereto  as  circumstances  would  permit.  And  the 
testator  gave  the  residue  of  his  estate  to  his  said  three  sons. 

John  Rouse  the  grandson,  attained  twenty-one  in  Jan- 
uary, 1851.  No  part  of  the  income  of  the  20002.  which 
accrued  during  his  minority  was  required  or  applied  for 
his  benefit.  These  accumulations  of  income,  amounting 
to  about  8002.  in  Consols  and  cash,  were  transferred  and 
paid  into  Court  The  annual  income  of  the  legacy  and 
the  accumulations  were  made  the  subject  of  a  settlement 
on  the  marriage  of  John  Rouse;  and  he  and  his  wife,  and 
their  trustees,  presented  their  petition  for  the  transfer  and 
payment  of  the  accupiulated  fund  to  them,  upon  the  trusts 
of  the  marriage  settlement 
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Mr.  Baily  and  Mr.  Amphlett  for  the  petitioners. 

Mr.  BaggaUay  and  Mr.  TumeVy  for  the  executors  and 
residuary  legatees  of  the  testator,  and  the  trustees  of  the 
fund  in  question. — Wynch  v.  Wynch  (a)  and  Rudge  v.  Win- 
naU  (b)  were  cited. 


ArgumenL 


Vice-Chancbllok  : — 

In  this  case,  the  petitioner  John  Rouse  was  an  infant     judgment 
when  the  testator  died.   No  part  of  the  interest  of  the  lega- 
cy  of  20002.  was  applied  for  his  maintenance ;  and  the  ques- 


(a)  1  Cox,  433. 


(6)  12  Beav.  357. 
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1852.  tion  is,  to  whom  the  unapplied  interest  belongs, — whether 
John  Rouse  was  entitled  to  it.  The  petitioners  Hammond 
and  Fifihf  who  are  trustees  of  a  settlement  made  of  it  by 
John  Rouae^  contend  that  he  wa&  On  the  other  hand,  it 
is  contended,  that  it  either  goes  with  the  capital  of  the 
legacy  through  all  the  dispositions  of  the  will,  or  that  it 
belongs  to  the  residuary  legatees. 

My  opinion  is,  that  the  unapplied  interest  does  not  go 
with  the  capital  of  the  legacy.  All  the  dispositions  of  the 
will  after  John  Rouse  attains  twenty-one  are  of  the  inter- 
est of  the  20002.  only,  except  as  to  the  accumulations, 
which,  in  certain  specified  events,  might  arise  after  that 
period;  and  the  specification  of  these  accumulations  shews 
that  the  accumulations  arising  before  that  period  were 
not  contemplated  by  the  testator  as  being  subject  to  the 
ulterior  trust  The  question,  therefore,  lies  wholly  be- 
tween the  petitioners  and  residuary  legatees;  and  I  think 
the  petitioners  are  entitled  to  these  accumulations. 

The  question,  as  I  view  it,  is,  when  the  title  of  John 
Rovse  commenced  in  interest  In  enjoyment  it  could  not 
commence  imtil  he  attained  twenty-one;  but  in  interest  it 
might,  and  I  think  did,  commence  before  that  time.  The 
case  of  Wyndi  y.  Wynch  (a)  is,  I  think,  a  strong  authority 
upon  the  point.  There,  the  gift  was  of  10,0002.,  to  be  paid 
to  the  testator  s  daughters  at  twenty-one  or  marriage,  and 
he  directed  his  trustees  to  pay  such  sums  of  money  out  of 
his  personal  estate  for  the  maintenance  and  education  of 
the  daughters  until  their  portions  should  become  payable, 
as  the  trustees  should  think  fit,  not  exceeding  the  interest 
of  their  respective  portions  at  U.  per  cent.  The  Master  of 
the  Rolls  said,  that  the  father  had  directed  the  munte- 
nance  to  be  paid  out  of  his  personal  estate;  if  it  had  been 

(a)  1  Cox,  433. 
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payable  out  of  the  interest  of  the  legacies,  he  should  hare 
thought  the  daughters  entitled  to  the  interest  of  their  por- 
tions. The  reasons  for  this  opinion  are  not  stated;  but,  in 
considering  the  case,  I  think  they  will  sufficiently  appear. 

A  legacy  to  a  child  carries  interest  on  the  ground  of  the 
presumed  intention  of  the  parent  to  fulfil  his  moral  duty 
of  providing  for  the  maintenance  of  his  child;  but  if  he 
has  discharged  that  duty  by  providing  for  the  maintenance 
of  the  child  out  of  another  fund,  the  legacy  does  not  carry 
interest  The  question  of  interest,  therefore,  depends  upon 
whether  maintenance  is  provided;  but  if  maintenance  is 
given  out  of  the  interest  of  the  legacy,  why  is  the  legacy 
to  carry  interest  beyond  the  maintenance?  It  cannot,  it 
should  seem,  be  because  of  the  duty  to  provide  mainte* 
nance,  for  that  duty  is  discharged;  and  I  can  see  no  rea- 
son for  it  but  this,  that  the  gift  of  the  maintenance  out  of 
the  interest  shews  that  the  interest  is  intended  for  the 
legatee.  I  think,  therefore,  that  in  this  case  John  Rome 
took  the  legacy  in  interest  before  he  attained  twenty-one, 
although  he  could  not  take  it  in  enjoyment  until  twenty- 
one. 

The  case  oiRudge  v.  WinnaU  (a)  was  cited  in  opposition 
to  Wynch  v.  Wynch,  But  whatever  may  have  been  the 
trusts  in  that  case,  it  sufficiently  appears  there  was  no 
trust  to  pay  the  maintenance  out  of  the  interest  of  the 
60002.,  which  distinguishes  the  cases;  and  certainly  it  could 
not  have  been  intended  by  that  decision  to  overrule  Wynd^ 
V.  Wynch,  for  the  Master  of  the  Rolls  would  then  assuredly 
have  so  intimated. 

The  conclusion  at  which  I  have  arrived  in  this  case  is, 
I  think,  much  fortified  by  another  class  of  casea 
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The  question,  whether  a  legatee  is  entitled  to  interest, 
is  frequently  of  great  importance  in  determining  whether 
a  legacy  is  rested  or  not;  and  it  is  material,  therefore,  to 
consider  what  are  the  decisions  on  that  point  In  Love  r. 
L' Estrange  (a),  the  legacy,  which  consisted  of  the  residuary 
estate,  was  given  to  trustees,  in  trust,  the  testator  says, 
^*  to  sell,  dispose,  and  improve  the  same  to  the  best  advan- 
tage, as  in  the  judgment  and  discretion  of  them  and  the 
survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  whereunto,  for  gain  or  loss,  the  same  is 
hereby  wholly  deferred,  until  WaUer  Naeh  shall  attain  his 
age  of  twenty-four  years,  it  being  my  desire  that  he  shall 
be  employed  wholly  in  his  trade,  either  as  an  apprentice, 
according  to  his  present  indentures,  or  as  a  journeyman, 
until  his  said  age,  upon  trust  in  my  said  loving  friends  re- 
posed, and  from  the  age  of  twenty-one  years  of  the  said 
WaUer  Kash^  out  of  the  said  residue,  to  pay  him  an  an- 
nuity of  101  yearly,  until  his  age  of  twenty-four  years,  and 
fix>m  thenceforth  in  trust  for  him  the  said  Watter  Ncuh^  his 
executors,  administrators,  and  assigns;  and  the  accounts  of 
the  said  residue  to  be  given  by  my  said  trustees  to  be 
binding  and  conclusive  to  him,  without  exception  or  any 
question  at  all  to  be  made  by  him  or  them  therefore."  The 
reasons  for  the  decisions  of  the  Lord  Chancellor  and  the 
House  of  Lords  do  not  appear;  but  what  Sir  W,  Ghrant  says 
of  the  case  in  Hanson  v.  Graham  (jb)  is  most  material.  He 
says,  "  Love  v.  L'Estrange  seems  to  have  been  considered 
a  strong  authority  for  holding  '  when '  to  operate  condi- 
tionally. The  late  Lord  Chancellor  was  so  strongly  im- 
pressed with  the  idea  he  had  thrown  out  at  an  early  period 
in  Monkhouse  v.  Hohne  (c),  that  he  found  it  difficult  to  ac- 
coimt  for  it  otherwise  than  upon  the  distinction  as  to  a 
residue,  which  the  late  Master  of  the  Rolls  in  BooA  v. 
Booth  (d)  acknowledged  there  might  be.     But  it  was  not 


(a)  6  Bro.  P.  O.,  Toml.  edit,  69. 
(6)  6  Ve&  239. 


(c)  1  Bro.  C.  C.  298,  300. 
W4Ve8.399,406. 
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necessary  to  resort  to  that,  for  Love  t.  L'Sstrange  may  be 
warranted  upon  the  principle  laid  down  in  OoodtiUe  v. 
Whitby  (a).  It  was  not  a  simple  unqualified  gift,  but  there 
were  many  circumstances  to  shew  that  Waiter  Naah  was 
meant  to  hare  the  benefit  absolutely,  and  that  the  enjoy- 
ment only  was  postponed,  the  testator  giving  it  to  trustees 
in  the  meantime,  and  assigning  a  reason  for  withholding 
the  enjoyment  from  this  minor,  that  he  wished  him  to  follow 
his  trade  as  a  journeyman,  with  which  object  he  naturally 
thought  that  fortune  would  interfere,  and  therefore  he 
postpones  the  enjoyment  of  it  until  the  age  of  twenty-four. 
But  he  giyes  it  to  trustees  entirely  and  absolutely  for  the 
benefit  of  Walter  Naek,  to  improve  it  for  his  benefit,  to 
transfer  the  whole  to  him  when  he  arriyes  at  that  age,  and 
to  make  him  a  certain  allowance  in  the  meantime.  That 
is  yery  different  firom  a  simple  bequest  to  him  when 
twenty-four;  for  if  that  had  been  a  legacy,  it  would  haye 
been  separated  from  the  residue  immediately  upon  the 
testator's  death,  and  must  haye  been  pidd  oyer  to  trustees 
immediately,  and  they  would  haye  managed  it  until  the 
legatee  had  attained  the  age  of  twenty-four.''  And  besides 
these  cases,  there  are  the  decisions  in  Bla/nd  y.  WiUtame  (6), 
Davies  y.  Fisher  (c),  and  Saunders  y.  Fattier  (d),  all  of 
which  bear  more  or  less  upon  the  subject,  and  all  of  which 
are  in  fayour  of  the  legatee.  The  last  of  those  cases  seems 
to  me  to  be  particularly  so,  as  it  goes  upon  the  ground  of 
the  legacy  being  separated  from  the  residua 
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Tax  and  pay  the  costs  of  all  parties  out  of  the  fund,  and  transfer 
and  pa  J  the  reddue  to  WiUiam  Rotue  and  the  trustees  of  the  settle- 
ment. 


Minute. 


(a)  1  Burr.  228,  234. 
(6)  3  My.  &  K.  411. 


(c)  6  Beav.  201. 

(d)  Cr.  &  Ph.  240. 
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March,  4M.  SCALES  v.  COLLINa 

The  rule,—  A.  SPECIAL  CEse,  in  which  E,  Scales  and  Cecilia,  his 

twociaawsof  wife,  and  J.  (7.  Brotvne,  on  behalf  of  themselves  and  all 

i^U^gl  ^^^^^  *^«  general  legatees  under  the  will  of  Edward  Col- 

chaige  upon  /{^^  ^ere  Plaintiffs,  and  his  executors  and  the  devisees  of 

real  eitate,  the  tn   /.      i 

other  hATing  no  hifl  real  estate  Defendants. 

•ach  charge, 

and  the  person-  t  r\                     ^ 

aity  is  not  snffi-  Edward  CoUifis,  by  his  will,  dated  in  April,  1841,  among 

SS!— tbuth^e  other  legacies,  gave  the  Plaintiff  Cecilia  lOOOL  Consols, 

ie^d!^I!i'*w  and  devised  his  real  estate  unto  the  Defendant  Edward 

charged  shall  CoUins  and  two  others,  to  the  use  of  the  Defendant  C. 

be  paid  out  of 

the  hind,  in  or-  CoUins  for  life,  with  remainder  to  his  first  and  other  sons 

pcrsOTiaiMtote*  successively  in  tail,  with  remainder  to  0.  CoUina  for  life, 

ha^^^lolcr  ^^*^  remainder  to  his  first  and  other  sons  successively  in 

fund,  applies  tail,  with  remainder  to  the  Defendant  J.  CoUins  for  life, 

case  where  one  with  remainder  to  his  first  and  other  sons  successively  in 

only  1s^  cl^ed  **^^>  ^^^h  remainders  over.     And  the  testator  bequeathed 

upon  real  es-  to  his  trustees  a  sum  of  16,0001  Consols  (which  he  de- 

tate. 

The  Court  scribcd  in  his  will  as  part  of  a  larger  sum  of  that  stock  be- 

steue  a^cwlie  ^^^P^g  *^  ^™)  ^P^^  trust,  to  be  laid  out  in  the  purchase 


upon  real  estate  of  freehold  estates,  to  be  held  by  them  upon  the  same 

of  one  only  of 

seyexai  legacies  trusts  as  Were  by  the  will  declared  of  the  devised  estates. 

istote  Kd^  The  testator  also  bequeathed  a  certain  sum  of  B250L  Three- 

notbesufficient,  aud-a-Half  per  Cent.  Stock,  and  a  certain  sum  of  J600i 

as  intended  for  .  • 

the  exclusive  Cousols,  ovcr  which  respectively  he  had  a  power  of  appoint- 

benefit  of  that  t  •  t  % 

legatee,  but  ment,  to  the  said  trustees,  upon  the  same  trusts  as  were 

inStS'the  declared  of  the  15,000Z.  Consols.    By  a  codicil,  dated  in 

testator  to  be,  November,  1847,  the  testator  gave  to  Lucy  Prym,  his 

that  all  his  le-  °  t7  .7     » 

gacies  shall  be  nlcce,  15,6002.,  and  to  «7.  C  Browne  10002.,  to  be  paid  out 

^  that  the*"  of  his  personal  estate  within  three  months  after  his  de- 

^^ifth^**^  cease.     By  a  second  codicil,  dated  in  February,  1848,  the 

tonal  estate  be  tcstator  gave  a  further  sum  of  4500Z.  to  Lucy  Prym,  in  ad- 

thl  pa^Mt  of  dition  to  the  15,5002.,  making  20,000i,  which  he  directed 

all  the  legacies,  j^j^  trustees  and  executors  to  pay  to  her  within  three 
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months  after  his  decease  out  of  his  personal  estate  and 
effects,  if  sufficient  for  that  purpose;  otherwise  he  directed 
and  empowered  them  to  sell  a  sufficient  portion  of  his  real 
estate  as  might  be  necessary  to  make  up  the  said  sum  of 
20,0002.,  and  pay  the  same  at  the  time  aforesaid.  By  a 
third  codicil,  dated  in  March,  1848,  the  testator  devised 
to  C.  E.  Collins  and  his  heirs,  certain  estates  which  he 
had  then  recently  purchased. 

The  general  legacies  (including  the  20,0002.  to  Lucy 
Prym)  amounted  to  22,691Z.  10«.  cash  and  600021  Consols; 
and  these  sums,  the  balance  of  the  personal  estate  not 
specifically  bequeathed,  (after  payment  of  the  debts  and 
ftmeral  and  testamentary  expenses  of  the  testator),  was 
not  sufficient  to  pay. 

The  question  which  in  this  state  of  circumstances  was 
presented  to  the  Court  by  the  special  case  was,  whether 
all  the  general  legacies  ought  to  abate  rateably;  or  whe- 
ther the  general  legatees,  other  than  Lwsy  Prym,  were  en- 
titled to  have  the  testator's  estate  marshalled,  so  that  the 
real  estate  might  be  applied  to  make  up  the  deficiency 
created  by  the  payment  of  Lucy  Prym's  legacy  in  full  out 
of  the  personal  estate. 


1852. 


SkUemetU. 


Sir  F.  p.  Wood  and  Mr.  Eade,  for  the  Plaintiffs,  the 
general  legatees,  contended: — ].  That  the  assets  should 
be  marshalled,  and  the  legacy  to  Ziicy  Prym  raised  and 
paid,  so  far  as  was  necessary  to  leave  sufficient  personal 
estate  for  the  Plaintiffs,  out  of  the  real  estate:  Clif- 
ton V.  Burt  (a),  Masters  t.  Masters  (6),  Bligh  y.  Earl  of 
Damley  (c),  Hanby  v.  Roberts  (d),  Norman  y.  MorreU  (e). 


ArffumenL 


(a)  lP.Wm8.679. 
(6)  Id.  421. 
(<?)2Id.  619. 


(d)  Amb.  127. 

(e)  4  Ves.  769. 
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Aldridi  t.  Cooper  (a),  Banner  r.  Btrnner  (&) ;  and,  if  abate- 
ment were  necessaryy  that  the  direction  to  pay  the  l^;acy 
to  Lucg  Prym  within  three  months  did  not  giro  her  any 
priority  which  wonld  reliere  her  from  the  necessity  of 
abating  with  the  other  legatees :  Beeetan  y.  Booth  (c). 

Mr.  Rfuedl,  Mr.  Nichols,  and  Mr.  /.  Barber,  for  the  De- 
fendants, contended  that  the  charge  of  £iicyPrym'«  legacy 
on  the  real  estate  was  a  peculiar  and  personal  benefit  for 
her  alone,  and  in  which  it  was  not  the  desire  of  the  tes- 
tator that  the  other  legatees  should  participate.  That,  to 
give  all  the  legatees  the  benefit  of  the  chai^  on  the  real 
estate  in  such  a  case  would  be  evidently  going  beyond  the 
intention  of  the  testator,  and  would  be,  without  reason, 
depriving  the  devisees  of  the  real  estate,  which  the  testa- 
tor intended  they  should  taka 


JudgmenL 


Vicb-Chancbu^b: — 

I  entertain  no  doubt  in  this  case.  The  general  rule  of 
law  is  perfectly  admitted.  It  is  however  said,  that  there 
is  a  distinction  between  the  case  of  a  class  of  legacies,  and 
the  case  of  individual  legacies;  but  I  confess  I  have  not 
heard  any  argument  or  reason  for  drawing  such  a  distinc- 
tion. If  there  be  a  charge  of  a  general  class  of  legacies  on 
real  estate,  it  is  perfectly  clear  that  the  rule  applies  in 
favour  of  the  other  legacies  given  out  of  the  personal  es- 
tate. Why  the  same  rule  should  not  apply  to  the  case  of 
an  individual  legacy,  I  am  at  a  loss  to  conceive.  It  is'said, 
the  intention  here  is  the  personal  benefit  of  Miss  Prym. 
But  observe  what  is  the  language  of  the  testator.  He 
directs  the  trustees  to  pay  Miss  Prym  within  three  months 
next  after  his  decease  out  of  his  personal  estate  and  effects, 


(a)  8  Vee.  381. 


(6)  13  Yes.  379.  (c)  4  Mad.  161. 
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if  sufficient  for  that  purpose,  otherwise  he  directs  them  to        leaa 

sell  a  sufficient  portion  of  his  real  estate.    Now  what  is 

the  meaning  of  the  words  *'  if  sufficient  for  that  purposed' 

Here  the  personal  estate  is  not  sufficient  for  the  purpose, 

unless  it  is  sufficient  for  the  payment  of  all  the  legacies;     •'««v«««'^ 

and  if  it  be  not  sufficient  for  the  payment  of  the  legacies, 

then  the  testator  intended  to  charge  the  real  estate  in 

favour  of  Miss  Prynu    It  is  therefore  nothing  more  than 

the  common  case  of  a  charge  upon  the  real  estate  of  the 

particular  legacy,  with  a  general  charge  of  that  legacy 

with  all  the  other  l^acies  upon  the  personal  estate.    The 

principle  of  the  Court  is  this:  that,  where  one  legatee  has 

two  funds  to  resort  to  for  the  payment  of  his  legacy  in  full, 

and  another  legatee  has  only  the  personal  estate  or  one 

fiind  to  resort  to,  the  Court  presumes  that  the  intention 

of  the  testator  is,  that  all  should  be  pud  in  full,  and  there* 

fore  marshals  the  assets,  throwing  the  particular  legacy 

upon  the  real  estate.    I  am  clearly  of  opinion,  therefore, 

that  under  this  will  the  general  legatees  are  entitled  to 

have  the  assets  marshalled,  so  as  to  enable  them  to  resort 

to  the  real  estate  in  order  to  make  up  the  deficiency  of  the 

personal  estate. 

It  was  suggested  by  the  counsel  in  the  cause,  that  there 
should  be  an  apportionment  of  the  balance  of  the  legacies 
to  be  raised  out  of  the  real  estate,  between  the  real  estate 
devised  by  the  will  and  the  real  estate  devised  by  the  third 
codicil 

The  Vice-Changellob  said,  that  the  question  as  between 
the  different  devisees  of  the  real  estate  was  not  raised  by 
the  case. 

The  Plaintiffs'  counsel  said,  that  they  had  not  raised 
the  question,  because  the  real  estate  devised  by  the  will 
was  sufficient  for  the  purpose  of  the  legatees.     The  coun- 
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sel  for  all  paxties,  however,  suggested  that,  inasmuch  as  it 
was  stated  upon  the  case  that  the  deyises  were  different, — 
one  in  tail  and  the  other  in  fee,  the  Court  might  dispose 
of  the  incidental  question  between  them. 

The  ViCB-CHANOELLoa  expressed  his  opinion  to  be,  that 
the  charge  extended  only  to  the  real  estates  which  be- 
longed to  the  testator  at  the  date  of  the  codicil  of  the 
17th  of  February,  1848,  and  not  to  the  estates  which  were 
afterwards  purchased,  and  which  were  devised  by  the  co- 
dicil of  March,  1848. 


MintOe,  Declare  that  the  oosta  ought,  in  the  first  instance,  to  be  p&id  out 

I of  the  personal  estate,  and  that  the  general  personal  estate  ought  to 

be  applied  in  paying  the  general  legacies  other  than  the  legacy  to 
Lticy  Prym;  and  that  the  surplus  of  the  general  personal  estate 
(so  far  as  it  was  necessary)  ought  to  be  paid  to  Xue;y  Pfym,  and  the 
deficiency  (if  any)  raised  by  sale  or  mortgage  of  the  real  estate. 


Mar^  3rd;  TATHAM  V.  PLATT. 

4th,  di  ^th.     ^ 
Bill  for  the  spe-  X  HE  Plaintiffs  were  patentees  of  improvements  in  ma- 

cific  perfoim-         -  ,  .         /»  •  :*••., 

mice  of  an  agree-  chmery  or  apparatus  for  preparing  and  spinning  cotton 
u^n^n^  wool  and  other  fibrous  substances;  their  patent  was  dated 
for  the  uie  of     the  14th  of  May,  1844.    The  Defendants  were  also  paten- 

their  lespectiTe  ,  -  .     . 

patent!,  embo-  tees  of  improvements  in  machinery  or  apparatus  for  a  simi> 

at  nS  Priui,*'^  l«^r  purpose;  and  their  patent  bore  date  the  16th  of  June, 

^^^  1847.     In  1849  the  Defendants  in  equity,  the  second  pa- 

they  were  tentees,  brought  an  action  against  the  Plaintiffs  in  equity, 

Bgree^Mm^and  the  first  patentees,  for  an  infringement  of  the  second  pa- 

^^^i&j  tent;  and  upon  the  trial  of  this  action  at  the  Spring  As- 

performed,  but  gj^es  for  the  southem  division  of  the  county  oi  Lancaster. 

disputing  ito  " 

meaning- — dii- 

misBed  without  costs,  on  the  ground  that  the  agreement  was  framed  in  terms  which  were  incapable 

of  any  certain  construction. 
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at  Liverpooly  in  April,  1849,  the  following  agreement  was 
entered  into,  and  was  embodied  in  a  rule  of  Court  as  fol- 
lows:— 

^'  By  consent  of  the  parties,  their  counsel,  and  attomies, 
it  is  ordered  by  the  Court,  that  the  last  juror  empannelled 
and  sworn  in  this  cause  be  withdrawn  from  the  panel,  and 
that  the  rest  of  the  jurors  be  discharged  from  giving  any 
verdict  in  this  cause;  and  by  and  with  such  consent  as 
aforesaid,  and  by  and  with  the  consent  of  Messrs.  John 
PlaU,  James  Piatt,  J.  T.  Hibbert,  and  /.  RaMiffe,  carry- 
ing on  business  as  machine-makers  at  Oldham  under  the 
firm  of  Hibberi  Jk  Piatt,  who  have  consented  to  be  and 
are  hereby  made  parties  to  this  rule — ^It  is  ordered  by  the 
Court  that  the  Defendants  shall  give  a  license,  under  their 
patent,  U}  the  said  John  Piatt,  James  Piatt,  J.  T.  Hibbert, 
and  /.  Raddiffe,  at  29Z.  per  cent  less  than  to  any  other 
licensee.  That  the  bill  in  Chancery,  filed  by  the  Defend- 
ants in  this  cause  against  the  said  Johi  Piatt  and  James 
Piatt,  shall  be  dismissed  on  the  application  of  the  De- 
fendants in  this  cause.  That  each  of  the  parties  to  this 
rule  shall  pay  his  and  their  own  costs,  both  at  law  and 
in  equity.  That,  for  the  remaining  three  years  of  the 
Plaintiffs'  patent  beyond  that  of  the  said  Defendants^ 
the  profits  of  licenses  under  the  Plaintiffs'  patent  shall 
be  equally  divided  between  the  Defendants  and  the  said 
John  Piatt,  James  Piatt,  J.  T.  Hibbert,  and  J.  Raddiffe, 
that  is  to  say,  that  the  Defendants  shall  have  and  take 
one  moiety  of  the  said  profits,  and  the  said  John  PUxtt, 
James  PlaU,  J.  T,  HibbeH,  and  J.  Raddiffe  shall  have 
and  take  the  other  moiety  of  the  said  profits.  That 
the  said  John  PlaU,  James  PlaU,  J.  T.  Hibbert,  and  J. 
Raddiffe  shall  give  an  account  of  the  machines  already 
made,  and  shall  pay  for  the  altered  machines  according  to 
the  above  arrangement  That  no  discount  shall  be  al- 
lowed on  the  machines  made  according  to  the  original 
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pUm  of  the  Defendants ;  and  that  the  Defendants'  licensees 
shall  in  future  make  machines  according  to  the  altered 
plan;  and  that  the  Defendants  shall  have  the  control  oyer 
the  amount  of  patent  right;  the  said  John  PUM,  James 
PlaU,  J.  T.  HMeri,  and  J.  Raddle  haying  the  aforesaid 
deduction  of  292.  per  centum.  And  that  this  rule  be  made  a 
rule  of  the  Court  of  Exchequer  of  Pleas,  if  that  Court 
shall  so  please^'' 

The  Plaintiffa  in  equity  caused  drafts  of  a  license  and 
agreement  to  be  prepared,  for  the  purpose  of  carrying  out 
the  terms  of  the  order  at  Nisi  Prius,  according  to  their 
views  of  its  meaning;  but  the  Defendants  in  equity  in- 
sisted that  such  drafts  were  not  in  conformity  with  the 
order.  The  bill  was  filed  in  April,  1850,  for  specific  per- 
formance of  the  agreement  contained  in  the  order;  and 
that  juroper  instruments  might  be  settled  by  the  Master 
for  that  purpose;  and  that  an  account  might  be  taken  of 
the  patent  machines  manufactured  by  the  Defendants,  and 
payment  made  to  the  Plaintiffs  in  respect  thereof,  on  the 
footing  of  the  agreement 

The  Defendants  by  their  answer  admitted  that  they  had 
consented  to  the  rule  of  Nisi  Prius,  and  by  such  consent 
did  become  and  were  bound  specifically  to  perform  and 
carry  into  execution  the  contents  thereof;  and  they  said 
they  were  ready  to  perform  the  agreement  according  to 
their  construction  of  the  same 


Argtmenu  Mr.  Bolt,  Mr.  W.  M.  James,  and  Mr.  Webster,  for  the 
Plaintifls,  submitted,  that  the  Court  would  refer  it  to  the 
Master  to  settle  the  proper  instruments  for  giving  effect  to 
the  agreement,  and  would  accompany  that  reference  with 
such  a  declaration  of  the  construction  of  the  agreement,  as 
would  enable  the  Master  to  determine  the  form  of  the  in- 
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stniment^  and  take  the  account  The  Court  would  deter- 
mine, first,  whether  the  licenses  granted  before  the  agree- 
ment was  made  were  to  be  conclusive  for  all  future  time, 
with  regard  to  the  price  or  charge  for  such  license;  and 
whether  the  29L  per  cent,  was  to  be  deducted  from  the 
charge  for  such  antecedent  licenses;  or  whether  the  291 
per  cent,  was  to  be  taken  with  reference  to  future  licenses; 
and  whether  it  applied  to  licenses  in  gross,  or  licenses  at 
so  much  per  machine;  or,  if  it  applied  to  licenses  in  gross, 
whether  it  was  not  confined  to  licenses  in  gross  to  make 
and  Tend  the  machines,  as  distinguished  from  licenses  for 
their  use.  There  was  nothing  inconsistent  or  unreason- 
able in  such  a  restriction  of  the  meaning  of  the  agreement ; 
and,  on  the  contrary,  so  to  restrict  it,  would  carry  into 
effect  the  intentions  of  the  parties. 


1858. 


ArgmnenL 


Mr.  RuaseU  and  Mr.  Oiffard^  for  the  Defendants,  con- 
tended that  the  agreement  was  incapable  of  a  sensible  and 
consistent  construction;  and  that  it  could  not  have  been 
understood  by  the  parties  at  the  time  they  entered  into  it. 


Vicb-Chancbllob  : — 

This  case  stood  for  judgment  in  order  that  I  might  more 
fully  consider  whether  the  agreement,  for  the  specific  per- 
formance of  which  the  bill  is  filed,  was  sufficiently  certain 
to  warrant  the  Court  in  decreeing  it  to  be  specifically  per- 
formed. 


Judffment, 


Having  given  the  best  attention  in  my  power  to  the 
terms  of  this  agreement,  I  confess  myself  unable  to  dis- 
cover what  the  parties  really  intended  by  it  The  first 
term  is,  that  the  original  patentees  shall  give  a  license 
under  their  patent  to  the  second  patentees,  at  291,  per  cent, 
less  than  to  any  other  licensee.  Now  licenses  may  be 
granted  by  patentees  for  all  or  any  part  of  the  term,  for 
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the  whole  range  of  the  patent  or  for  certain  districts,  for 
an  indefinite  number  of  machines  or  for  a  limited  number; 
and  thej  may  be  granted  in  consideration  of  a  sum  in 
gross,  of  a  certain  sum  per  annum,  of  a  fixed  sum  for  each 
machine,  or  of  varying  sums  according  to  the  number  of 
machines  manufactured  or  used;  and  I  can  find  nothing 
in  this  agreement  which  leads  to  any  certain  conclusion 
to  what  description  of  licenses  the  parties  intended  to  re- 
fer, as  the  licenses  to  which  the  deduction  of  291.  per  cent 
was  to  be  applied.  I  see  no  means  by  which  the  sums 
paid  for  the  different  descriptions  of  licenses  to  which  I 
have  referred  could  be  thrown  into  an  aggregate  amount 
from  which  the  deduction  of  292L  per  cent  could  be  made; 
and  I  am  therefore  led  to  believe,  that  the  parties  must 
have  contemplated  some  particular  description  of  licenses. 
I  think  it  probable  that  they  contemplated  licenses  co- 
equal with  the  patent  in  duration  and  extent  This,  how- 
ever, is  not  expressed  in  the  agreement;  and  to  put  this 
construction  upon  it  would  evidently  defeat  the. purpose 
for  which  it  was  entered  into,  for  the  plain  meaning  of  the 
deduction  of  292.  per  cent  is  to  place  the  second  patentees 
in  a  position  superior  to  that  of  the  other  licensees  under 
the  original  patent;  and  the  consequence  of  holding  the 
construction  I  have  mentioned  would  be,  that  the  original 
patentees  might  grant  a  few  licenses  co-equal  with  the 
patent  in  duration  and  extent,  and  thus  fix  the  amount 
from  which  the  291  per  cent  was  to  be  deducted;  and 
might  then  grant  other  licenses  limited  in  duration  or  ex- 
tent at  reduced  rates,  and  thus  enable  those  other  licensees 
to  undersell  the  second  patentees. 


It  was  argued,  that  the  agreement  must  be  understood  to 
mean,  that  the  second  patentees  were  to  have  licenses  at 
291  per  cent  less  than  other  licensees  for  the  same  purposes 
for  which  the  other  licenses  were  granted,  and  I  had  hoped 
that  this  construction  might  be  put  upon  the  agreement; 
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but,  upon  considering  it,  I  think  that,  however  well  this 
construction  might  apply  as  between  a  license  to  nmnufao- 
ture  and  use  granted  for  a  sum  in  gross,  and  a  license  to 
manufacture  and  sell  granted  upon  a  royalty  for  each  mi^ 
chine, — ^it  could  not  be  applied  to  all  the  descriptions  of 
licenses  to  which  I  have  adverted.  It  may,  perhaps,  have 
been  the  intention  of  the  parties  that  the  original  patentees 
should  be  limited  in  the  description  of  licenses  which  they 
should  grant, — but  this,  I  think,  is  not  to  be  collected 
from  the  agreement ;  and  the  clause  giving  them  the  con- 
trol of  the  patent  right  is  unfavourable  to  that  construc- 
tion. 
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The  case  is  further  complicated  by  the  provision,  that 
the  second  patentees  ''  shall  pay  for  the  altered  machines 
according  to  the  above  arrangements;'' — ^for  this  clause,  I 
think,  imports  that  the  parties  looked  to  the  past  as  well 
as  the  future, — at  all  events  as  to  machines  already  made. 


Looking  at  the  whole,  I  find  myself  unable  to  arrive  at 
any  other  conclusion  than  that  the  parties  did  not  them- 
selves understand  the  agreement  into  which  they  entered; 
and  that  it  is  couched  in  such  terms  that  no  certain  con- 
struction can  be  put  upon  it;  and  I  am  of  opinion,  there- 
fore, that  this  bill  must  be  dismissed,  but  it  must  be  dis- 
missed without  costs. 


VOL.  XX. 


X  X 


n.  w. 
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March  i(M/i  OAKES  V.  OAKES. 

Beqncit  of  aU  X  HE  testator,  by  his  will,  dated  the  26th  of  April,  1849, 
Great Veltem  bequeathed  as  follows:— "I  give  and  bequeath  all  my 
^^^y  J*^»  Great  Western  Railway  shares,  and  all  other  the  railway 
the  railway  shares  which  I  shall  be  possessed  of  at  the  time  of  my  de- 
he  might  be  ^  cease,  unto  my  nephew  Arthur  Oakea,  for  his  own  absolute 
grX"a^'«8«a°d  benefit" 

ceaee, — Mdio 
pan  Great 

Western  Rail-  The  testator,  at  the  date  of  his  will,  was  the  registered 

wSch  he  had  proprietor  of  40  shares  of  lOOt  each,  4fO  of  26 1  each,  1 00  of 

hL*^ttf  20t  each,  and  120  of  17t  each,  in  the  Great  Western  Rail- 

which  were  af-  way  Company. 

terwapda,bya  '  '^      "^ 

resolationofthe 

nnJS^  M^  By  *^  -A^c*  W  obtained  by  the  Great  Western  Railway 
Art*rfP^*Sa  Company  in  1844,  the  Company  were  empowered,  by  and 
ment,  converted  with  the  cousent  of  a  majority  of  the  votes  of  the  proprie- 

into  ConioUdat-  ^  ^  i  •   i  i  x-         x         • 

ted  Stock;  but  tors  at  some  general  or  special  general  meetmg,  to  raise  so 
ConaoUd^d**"  n^^ch  of  the  additional  capital  therein  mentioned  as  might 
Stock  in  the      not  have  been  raised  by  shares  before  the  passing  of  that 

tame  Company  ,  • 

purchaaed  by  Act,  by  the  Creation  of  new  shares  of  such  nominal  value 
ter  the  date  of  and  to  be  issued  at  such  times  as  the  directors  might  think 
^'^  fit,  or  by  the  creation  of  stock  in  manner  thereinafter 

mentioned.  And  it  was  also  provided  (sect.  18)  That  it 
should  be  lawful  for  the  Company,  with  consent  of  three- 
fifths  of  the  votes  of  the  proprietors  present  in  person  or 
by  proxy,  at  any  special  general  meeting  convened  for 
that  purpose,  from  time  to  time  to  convert  or  to  consoli- 
date all  or  any  part  of  the  shares  then  existing  or  author- 
ised to  be  created  in  the  capital  of  the  Company  into 
capital  stock,  divisible  into '  and  transferable  in  any 
amounts,  and  whether  of  one  or  more  than  one  denomin- 
ation, at  such  time  or  times,  and  under  such  terms  and 

(a)  7  Yict.  c.  ill.,  Local  and  Personal. 
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conditions,  and  partioularly  as  to  the  dividends,  whether 
fixed  or  rateable,  to  be  received  by  the  holders  of  such 
stock  or  of  any  denominations  thereof  respectively,  out  of 
the  profits  of  the  undertaking,  and  the  rights  and  pri- 
vileges to  be  conferred  on  the  holders  of  such  stock,  as 
should  be  determined  at  such  meeting;  and  (sect.  19)  that 
after  such  conversion  or  consolidation  should  have  taken 
place,  or  if  the  Company  should  create  any  stock  as  afore* 
said  in  lieu  of  issuing  the  new  shares  thereby  authorised 
to  be  created,  all  the  provisions  contained  in  the  Acts  re- 
lating to  the  Company,  which  required  or  implied  that  the 
capital  of  the  Company  should  be  divided  into  shares  of 
any  fixed  amount,  and  distinguished  by  any  numbers, 
should,  as  to  so  much  of  the  capital  as  should  have  been 
so  converted  or  consolidated  into  stock,  or  raised  by  the 
creation  of  new  stock  in  lieu  of  shares  as  aforesaid,  cease 
and  be  of  no  effect;  and  the  several  proprietors  of  such 
stock  might  thenceforth  transfer  their  respective  shares  or 
interests  therein,  or  any  parts  of  such  shares  or  interests, 
in  the  same  manner  and  subject  to  the  same  regulations 
and  provisions  as  or  according  to  which  any  shares  in  the 
capital  of  the  Company  might  have  been  transferred  under 
the  said  Acts  relating  to  the  Company,  except  so  far  as 
such  regulations  or  provisions,  or  any  or  either  of  them, 
might  be  altered  by  the  vote  of  a  general  or  special  gene- 
ral meeting  of  the  Company;  and  the  Company  should 
cause  an  entry  to  be  made  in  some  book  to  be  kept  for 
that  purpose  of  every  such  transfer;  and  (sect  23)  That 
the  several  proprietors  in  the  said  stock  should  be  en- 
titled to  participate  in  the  dividends  and  profits  of  the 
Company,  according  to  the  amount  of  their  respective 
shares  or  interests  in  such  stock,  and  to  the  terms  upon 
which  the  same  might  have  been  created;  and  such  shares 
and  interests  in  any  stock  on  which  no  specified  amount 
of  annual  dividends  should  have  been  limited  at  the  time 

xx2 
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of  the  creation  thereof,  should,  in  proportion  to  the  amount 
thereof  appearing  in  the  books  of  the  Company  as  belong- 
ing to  the  proprietors  thereof,  confer  on  them  respectively 
the  same  privileges  and  advantages  for  the  purpose  of  vot- 
ing at  meetings  of  the  Company,  qualification  for  the  office 
of  directors,  and  for  other  purposes,  as  would  have  been 
conferred  by  shares  of  equal  amount  in  the  capital  of  the 
Company;  but  so  that  none  of  such  privileges  or  advan- 
tages, except  the  participation  in  the  dividends  and  pro- 
fits of  the  Company,  should  be  conferred  by  any  aliquot 
part  of  one  hundred  pounds  of  such  consolidated  stock. 

Between  the  date  of  the  will  and  the  death  of  the  tes- 
tator, at  a  meeting  of  the  shareholders  of  the  Company, 
held  in  February,  1850,  a  resolution  was  passed,  in  pur- 
suance of  the  provisions  of  the  Act,  whereby  different  class- 
es of  shares  were  converted  into  stock  of  the  Company. 
In  pursuance  of  that  resolution,  all  the  shares  which  the 
testator  had  at  the  date  of  his  will,  except  the  120  l7iL 
shares,  were  converted  into  JOOOi.  stock  of  the  Great  West- 
em  Railway  Company.  It  did  not  appear  whether  the 
testator  did  or  not  attend  the  meeting  of  proprietors  at 
which  this  resolution  was  passed.  The  testator  subse- 
quently purchased  80002.  fixed  Four-and-a-Half  per  Cent 
Stock  in  the  same  Railway  Company. 

The  questions  were— 1.  Whether  the  Plaintiff,  Arthur 
Oakes,  was  entitled  under  the  bequest  to  the  7000t  Con- 
solidated Stock  of  the  Company,  or  whether  it  formed 
part  of  the  residuary  personal  estate  of  the  testator,  2. 
Whether  the  Plaintiff  was  entitled,  under  the  same  be- 
quest, to  the  SOOOt  Four-and-a-Half  per  Cent.  Stock,  or 
whether  it  formed  part  of  such  residuary  personal  estate. 


The  questions  were  raised  by  a  special  case. 


CASES  IN  CHANCERY. 


669 


Sir  W.  P.  Wood  and  Mr.  Speed  for  the  Plaintiff.  — The 
questions  are^  1.  Is  the  legacy  specific?  2.  Is  it  adeemed? 
In  ShuMeworik  v.  Oreaves  (a),  a  bequest  of  "my  shares  in 
the  Nottingham  Canal  Navigation  "  was  held  specific.  So 
in  Bethune  v.  Kennedy  (6),  a  gift  of  "  all  I  do  or  may  pos- 
sess in  the  funds.''  If  the  legacy  be  specific  has  it  been 
adeemed?  There  is  no  ademption  where  the  fiind  is  al- 
tered by  law,  or  where  the  fund  remains  virtually  the 
same,  without  an  alteration  in  the  testator's  intention. 
Thus,  in  Partridge  v.  Partridge  (c),  no  ademption  occurred 
by  reason  of  the  Act  for  changing  South  Sea  Stock  into 
Annuities;  nor  in  Bronsdon  v.  Winter  (d)  by  receiving  pay- 
ment of  Navy  BUls;  nor  in  Dingwell  v.  Askew  (e),  by  the 
transfer  of  a  fund  from  the  name  of  a  trustee;  nor,  in 
Backwell  v.  CkUd  (/),  of  a  share  of  a  testator's  interest  in 
a  partnership,  by  the  renewal  of  the  partnership  con- 
tract. The  18th,  19th,  and  23rd  sections  of  the  7  Vict, 
a  iiL  {g)y  shew  that  in  this  case  there  was  no  alteration  in 
substance  in  the  testator's  interest  in  the  property;  and 
that,  in  fact,  a  share  in  the  capital  of  a  Railway  Company 
and  in  the  stock  of  the.  Company  is  the  same  thing;  the 
only  difference  that  can  be  suggested  between  them  is,  that 
the  interest  payable  on  a  share  would  not  be  divided. 
In  order  that  an  act  should  operate  as  an  ademption,  it 
must  be  shewn  or  appear  that  the  testator  intended  it  to 
have  that  effect,  or  that  the  subject  of  the  gift  had  been 
.destroyed.  Here  it  was  impossible  to  suggest  any  such 
intention.  The  testator  had  no  option  to  prevent  the 
change.  If  he  had  voted  against  the  consolidation  he 
would  still  have  been  bound  by  the  Act  of  the  Company. 
If  there  were  not  other  reasons  to  exclude  a  revocation 
by  the  effect  of  the  change,  the  23rd  section  of  the  Wills 
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ArguvMnt, 


(a)  4  My.  &  Cr.  35. 
(6)  1  My.  &  Cr.  114. 
(c)  Cas.  temp.  Talb.  226. 
{d)  Amb.  57. 


(e)  1  Cox,  427. 
(J)  Amb.  260. 
(g)  Supra,  pp.  666  et  seq. 
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Act  (a)  would  prevent  the  Act  from  so  operating.  The 
80002.  stock,  purchased  after  the  date  of  the  will,  passed 
by  the  bequest,  for  the  like  reason, — that  shares  and  stock 
in  a  Railway  Company  are  identical  Suppose  a  testator 
had  two  houses  adjoining,  and  devised  them  by  the  de- 
scription of  his  "  two  messuages  at "  &c.,  the  act  of  taking 
down  the  partition  between  them  would  not  revoke  the 
devise.  In  Chapman  v.  Hart  (6),  Lord  Hardwicke  put 
the  case  of  the  removal  of  goods  during  a  fire,  and  said 
that  they  should  be  considered  as  still  in  the  testator's 
house.  Ashbumer  v.  M^Ouire  (c)  distinguished  between 
the  case  of  a  voluntary  and  compulsory  payment  of  a  debt 
The  8th  section  of  the  Companies  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  16)  shewed  that  there  was  no  solid  dis- 
tinction between  shares  and  stock. 


Mr.  Craig  for  the  residuary  legatees, — The  testator 
must  be  taken  to  have  used  the  word  '' shares''  in  the 
technical  sense,  which  is  well  known  to  the  dealers  in  such 
property,  unless  there  were  some  evidence  to  enlarge  the 
interpretation.  The  Companies  Clauses  Consolidation  Act 
cannot  be  regarded  on  the  question  of  its  construction.  It 
may  be  admitted  that  the  bequest  as  to  the  7000Z.  was  spe- 
cific, but  the  specific  thing  did  not  exist  at  the  time  of  the 
testator's  death.  It  is  too  wide  a  proposition  to  say  that 
ademption  depends  on  intention:  1  Roper  on  Legacies,  4th 
edition,  pp.  329  et  seq.;  Badrick  v.  Stevens  (d). 


Judgment      ViCB-ChaNCELLOE: — 

It  is  clear  that  the  8000Z.  railway  stock,  purchased  by 
the  testator  after  the  date  of  his  will,  cannot  pass  under 
the  bequest  of  all  his  "  Great  Western  Railway  Shares;" 


(a)  7  Wm.  4  &  1  Vict.  c.  1 
(6)  1  Ves.  271. 


(c)  2  Bro.  C.  C.  108. 
{d)  3  Bro.  C.  C.  431. 


CASES  IN  CHANCERY. 


671 


and  that,  if  that  stock  passes  under  the  will,  it  must  be 
by  the  effect  of  the  gift  of  all  other  the  "  railway  shares" 
which  he  should  be  possessed  of  at  the  time  of  his  decease. 
I  am  of  opinion  that  the  word  "  shares''  in  this  will  must 
be  taken  according  to  its  ordinary  meaning.  The  testator, 
using  this  word,  had,  at  the  date  of  his  will,  shares  and 
stock;  the  latter  could  not  pass  by  the  force  of  an  expres- 
sion applicable  only  to  the  former.  If  the  testator  had, 
at  the  date  of  his  will,  railway  stock  only,  and  there  were 
nothing  properly  and  strictly  to  answer  the  description  of 
railway  shares,  then  the  railway  stock  might  have  passed 
by  the  gift  of  railway  shares.  But,  in  this  case,  the  tes- 
tator had  shares  at  the  date  of  his  will  to  satisfy  the 
words  which  he  has  used,  and  you  cannot  import  into 
the  gift  another  thing  that  does  not  answer  the  descrip- 
tion. I  must,  therefore,  declare  that  the  8000Z.  stock  does 
not  pass  by  the  bequest  of  the  railway  shares,  and  that  it 
forms  part  of  the  testator's  residuary  estate. 


1862. 


JudffmenL 


It  was  said,  that  there  was  this  difficulty  in  distinguish- 
ing between  the  effect  of  the  gift  on  the  7000L  stock,  and 
on  the  80007.  stock;  and  that,  if  the  Court  were  to  hold 
that  the  80002.  stock  could  n9t  pass  under  the  description 
of  "  railway  shares,"  it  could  not  consistently  hold  that 
the  70007.  passed  by  the  same  description;  and  on  the 
other  hand,  it  was  argued,  that,  if  any  of  the  stock  were 
held  to  pass,  by  the  same  reason  all  must  pas&  This 
argument  is  more  specious  than  sound.  I  think  that  the 
7000L  stock  is  well  given,  not  as  stock  but  as  the  shares 
which  the  testator  had  at  the  date  of  his  will.  The  pro- 
position contended  for  in  one  case  goes  to  alter  the  pro- 
perty from  that  which  exactly  answered  the  description 
at  the  date  of  the  will;  but,  in  the  other  case,  I  am  only 
applying  the  language  of  the  will  to  the  property  as  it 
existed. 
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186S.  If  the  testator  gave  all  stock  standing  in  his  name  at 

the  date  of  his  will,  and  it  turned  out  there  was  some 
stock  standing  in  the  name  of  a  mortgagee,  the  equity 
of  redemption  in  that  stock  would  not  pass;  but  if  it 
J^idffmenL  i^ppened,  that,  at  the  date  of  his  will,  there  was  stock 
standing  in  his  name,  and  that  the  testator  had  subse- 
quently mortgaged  it^  the  mortgage  would  not  haye 
adeemed  or  revoked  the  bequest.  So,  in  this  case,  the 
testator  had  this  property  at  the  time  he  made  his  will, 
and  it  has  since  been  changed  in  name  or  form  only. 
The  question  is,  whether  a  testator  has  at  the  time  of  his 
death  the  same  thing  existing,  it  may  be  in  a  different 
shape, — jet  substantially  the  same  thing. 

I  think  that  the  70002.  exists  in  the  same  state,  sub- 
stantially, as  it  existed  at  the  date  of  the  will,  and  that  it 
passed  under  the  bequest.  I  think  the  present  case  is 
more  strong  in  favour  of  that  construction,  inasmuch  as 
it  is  not  shewn  that  the  testator  in  any  respect  concurred 
in  the  conversion  of  the  shares  into  stock. 


MinnU,  Dbclabb  that  the  7000^.  Stock  passed  by  the  bequest  in  the  will, 

and  that  the  8000^.  Four-and-a-half  per  cent  Stock  did  not  pass  by 

the  bequest,  but  fonued  part  of  the  testator's  residuary  estate.  The 
costs  to  be  paid  out  of  the  residuary  estate. 
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RAWLINSON  V.  WASS.  1862. 

_  March  ISth. 

John  RAWLINSON,  by  his  wUl,  dated  in  February,  Deyiseandbe- 
1 841,  directed  his  debts,  funeral  and  testamentary  expenses,  Md'p«Mnal 
to  be  paid  by  his  executors  out  of  his  personal  estate;  and  ^*®u***^[^^ 
he  devised  and  bequeathed  his  real  and  personal  estate  to  for  the  testator's 

__  ■     _  1  1     .     1     •  A  daughter,  for 

Wa88  and  another,  their  heirs,  executors,  &c.,  upon  trust  her  life,  (with 
to  permit  and  suffer  his  daughter  Elizabeth  Rawlinson  to  herconlent),""^ 
have  the  use  and  occupation  of  his  pictures,  furniture,  &c.,  J*^  ^  ^^ 
for  her  life,  and,  at  any  time  or  times  thereafter,  with  the  person  or  per- 
consent  and  approbation  of  his  said  daughter  after  his  de-  ^^hter  should 
cease,  to  sell  his  real  estate;  and  the  testator  declared  that  ^7][n^^J' 
his  trustees  should  stand  possessed  of  the  money  to  be  pro-  of  wcii  appoint- 
duced  from  his  personal  estate,  after  payment  of  his  debts,  and  bequest  of 
and  also  of  the  money  to  arise  from  the  sale  of  his  real  J^Jgongj  ^^ 
estate,  upon  trust  to  invest  the  same  in  the  purchase  of  ^  the  testator's 
freehold  or  copyhold  lands  in  England,  or  government  se-  signs  ex  parte 
curities,  and  stand  possessed  of  the  dividends  and  interest,  hThad  diedin- 
upon  trust,  during  the  life  of  his  said  daughter,  to  pay  the  ™^  (w^ 
rents  &c.  of  the  real  estate  until  so  sold,  and  the  dividends  codicil)  to  sink 

any  part  of  the 

and  interest  of  the  monies  arising  frt)m  such  sale,  to  his  personal  estate, 
said  daughter  for  her  separate  use;  and  from  and  after  her  SJe'^sde^f'the 
decease,  then  in  trust  for  such  persons  as  his  said  daughter  J^  tS^haseof 
should  by  will  appoint;  and  in  default  of  or  until  such  an  annuity  for 
direction  or  appointment,  the  testator  devised  and  be-  — iy«w,  upon 
queathed  the  said  freehold  estate,  funds,  and  securities,  Sie^^hLr 
personal  estate  and  effects,  unto  his  heirs  and  assigns  ex  agaiiwt^trus- 
parte  matem&,  as  if  he  had  died  intestate.  conyeyanoe  of 

the  rnl  estate 
to  her,  that  the 

By  a  codicil  to  his  will  of  the  same  date,  the  testator  ^^^^ 
directed,  that,  in  case  his  said  daughter  should  at  any  time  ^e  ^^^^  the 

1        J     .       xi     X  1  ,     1       /.   t      i.      ^     death  of  the  tes- 

express  her  desire  that  any  part  or  the  whole  of  the  funds  tator,  and  that 
and  money  arising  from  the  sale  of  his  real  and  personal  ^  ra^^hSr; 
estate  should  be  invested  and  sunk  in  the  purchase  of  an  ^^  *^®  ^^"^ 

du^ected  a  oon- 

annuity  for  her  life,  and  she  should  direct  the  same  under  veyance  to  her 

accordingly. 
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her  hand  to  be  so  invested  and  sunk,  his  trustees  were  ac- 
cordingly to  purchase  such  annuity  or  annuities  as  they, 
with  the  consent  of  his  daughter,  should  think  most  advis- 
able; and  he  directed  such  annuity  to  be  paid  to  her  for 
her  separate  use,  but  not  by  way  of  anticipation. 

Elizabeth  Rawlinsan,  the  daughter  and  only  child  of  the 
testator,  survived  him,  and  claimed  to  be  absolutely  enti- 
tled to  the  real  estate,  and  called  upon  the  trustees  to  con- 
vey the  same  to  her  in  fee  simple.  The  question  was  first 
brought  before  the  Court  by  special  case,  to  which  the 
Plaintiff  and  the  trustees  only  were  parties ;  but  the  Court 
refused  to  determine  the  question  in  the  absence  of  any 
parties  who  might  claim  under  the  limitation  to  the  heirs 
ex  parte  mateml  The  claim  was  then  filed  against  the 
trustees,  and  the  person  who,  excluding  the  Plaintiff,  was 
heir  ex  parte  materna,  and  heir  general  of  the  testator. 


ArffumenL  Mr.  RoU  and  Mr.  Currey  for  the  Plaintiff,  cited  Doe  v. 
Lawson  (a),  Stert  v.  PUUd  (6),  PUkington  v.  Spratt  (c).  Hoi- 
loway  V.  HoUoway  (d),  and  Ware  v.  Rowland  (e).  When 
the  Vice-chancellor  called  upon  the  counsel  who  opposed 
the  claim. 

Mr.  Bird  for  the  Defendant  Morris^  after  contending 
that  in  point  of  form  any  declaration  of  the  Court  upon 
the  point  would  be  premature,  the  interest  of  the  person 
entitled  under  the  description  of  heir  ex  parte  materna 
being  reversionary;  and  also  that  the  Court  would  not  pro- 
nounce any  declaration  on  the  construction  of  the  will  as 
to  the  real  estate,  without  also  extending  the  declaration 
to  the  construction  as  to  the  personalty; — argued,  that  the 
term  heir  ex  parte  materna  could  not  apply  to  the  daugh- 


(a)  3  East,  278. 

(Jb)  6  Bing.  N.  C.  434. 

(c)  6  B.  &  Ad.  731. 


(cO  6  Ves.  399. 
(0  2  Ph.  635. 
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ter,  who  was  heir  general;  and  that  the  testator  must        1862. 
hare  contemplated  the  case  of  the  heirs  general  being  ex- 


hausted. 


Rawlinson 

V, 
Wa88. 

Mr.  Ferrers  for  the  trustees.  Argument, 


The  Vicb-Chancellob  said,  that  the  devise  to  the  heir  judgment. 
ex  parte  matemi  must  be  construed  to  mean  the  heir  of 
the  testator  at  the  time  of  his  death;  and  at  that  time  no 
person  except  his  daughter  (she  being  his  only  child)  could 
be  such  heir;  and  he  directed  a  conveyance  of  the  estate 
by  the  trustees  to  the  Plaintiff  accordingly. 


CLIFFORD  V.  CLIFFORD.  March  nth  db 

ItlGHARD  LEWIS,  by  a  settlement,  made  in  1815  on  Atertatrix,haT. 
the  marriage  of  his  daughter  Frances  JElizabeth  with  Ser-  Jl^^n  "a""^ 
jeant  Taddy,  created  a  term  of  500  years  in  his  estates  in  ""^  of  io,ooo/. 

B6CIIT6U  by  ft 

Monmouth,  for  the  purpose  of  settling  the  sum  of  10,0002.  tenn  of  five 

on  his  daughter.     The  trusts  of  the  10,0001  were,  after  a^havingaUo 

the  decease  of  Mr.  and  Mrs.  Lewis,  for  Serjeant  Taddy  for  Jobti"  Aefee 

life,  then  for  Frances  Elizabeth  his  wife  for  her  life,  and  ofthe  lands  on 

after  the  decease  of  the  survivor  of  them,  in  case  there  ney  was  secnr- 

should  be  no  issue  of  the  marriage  (which  event  happened),  d^g^^her^ 

upon  trust  for  such  person  or  persons,  and  for  such  uses,  JjjJ^*^'^'^**' 

intents,  and  purposes  as  the  said  Frances  Elizabeth,  not-  mainder  to  b. 

withstanding  her  coverture,  and  as  if  she  were  sole  and  to  a,  all  a^^ 

unmarried,  should  by  deed  or  will  appoint;  and  in  default  ^,^j^^  ^^axg^, 

of  such  appointment,  and  so  far  as  it  should  not  extend,  in  ir^^nno?* 

trust  for  and  for  the  benefit  of  the  person  or  persons  passed  under 

the  residuary 
gift  of  the  per- 
sonal estate. 
Effect  of  a  general  release  by  a  party  entitled  to  a  charge  on  real  estate  secured  by  a  term  of  years 
to  the  trustees  of  the  term,  the  tenn  itself  not  being  assigned  or  mei^ged. 
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who,  under  the  Statute  of  Distribution,  would  have  been 
entitled  thereto,  in  case  the  said  Frances  Elizabeth  had 
died  possessed  thereof  intestate,  and  without  having  been 
married. 

By  a  deed  of  the  16th  of  March,  1835,  Richard  Lewis 
conveyed  his  estates  in  Monmouth  and  Caemiartlien  to  and 
to  the  use  of  trustees,  upon  certain  trusts;  and,  subject  to 
certain  interests  which  became  satisfied,  the  said  estates 
were  to  go,  remain,  and  be  upon  such  trusts,-  and  subject 
to  such  powers  and  provisions,  as  Frances  Elizabeth  Toddy 
should  by  deed  or  will  appoint;  and  in  default  thereof,  in 
trust  for  Frances  Elizabeth  Taddy,  her  heirs,  executors,  ad- 
ministrators, and  assigns,  absolutely. 

Frances  Elizabeth  Toddy  survived  her  husband;  and  by 
her  will,  dated  the  7th  of  February,  1846,  gave,  devised,  and 
bequeathed  all  her  freehold  messuages,  tenements,  lands, 
and  hereditaments  in  the  counties  of  Ca^rmarthen  and  Man- 
mouth,  unto  trustees,  their  heirs  and  assigns,  upon  trust,  in 
the  first  place,  out  of  the  rents  and  profits  thereof  to  pay 
two  annuities,  and  subject  thereto  to  the  use  of  two  per- 
sons therein  named  (since  deceased)  for  their  respective 
lives,  with  remainder  to  the  use  of  the  plaintiff  and  his 
assigns  during  his  life,  with  remainder  to  the  use  of  the 
first  and  other  sons  of  the  Plaintiff  as  tenants  in  tail;  and 
the  testatrix  bequeathed  the  residue  of  her  personal  estate 
to  the  Plaintiff  for  his  own  use  and  benefit,  and  she  ap- 
pointed the  Plaintiff  executor  of  her  will.  The  eldest  son 
of  the  Plaintiff,  and  the  first  tenant  in  tail  under  Mrs.  Tod- 
dy s  will,  was  a  Defendant. 

The  bill  prayed  for  a  declaration,  that  the  Plaintiff  was 
entitled  to  the  sum  of  10,0002.,  and  to  have  the  same  raised. 
And  that  the  Defendants,  the  trustees  of  the  term  of  500 
years,  might  be  ordered  to  assign  and  convey  the  here- 
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ditaments  comprised  in  the  term  for  the  residue  thereof 
(but  subject  to  the  proviso  in  the  settlement  for  redemp- 
tion thereof,  and  for  the  cesser  of  the  term,)  to  such  person 
or  persons  as  the  Plaintiff  should  direct 

The  questions  in  the  cause  were,  first,  as  to  the  title  of 
the  Plaintiff  under  the  will  of  Mrs.  Toddy  to  have  the 
10,0002.  raised;  and  secondly,  as  to  the  effect  of  a  release 
executed  by  the  Plaintiff  in  April,  1847,  under  the  follow- 
ing circumstances : — 

On  the  occasion  of  the  marriage  of  Seijeant  Toddy y  his 
father  created  a  term  of  500  years  in  his  estates  in  Surrey 
in  the  trustees  of  the  settlement  of  1815,  for  the  purpose 
of  settling  6000Z.;  and,  on  that  occasion,  Serjeant  Toddy 
himself  settled  a  sum  of  18002.  Bank  Stock.  The  trusts  of 
the  60002.  and  Bank  Stock  were,  by  the  settlement  of 
1815,  declared  to  be,  after  the  life-interests  therein  given 
to  Seijeant  Toddy  and  his  wife,  in  default  of  their  issue, 
upon  such  trusts  as  Seijeant  Toddy  should  by  deed  or  will 
appoint;  and,  in  default  of  such  appointment,  in  trust  for 
and  for  the  benefit  of  the  person  or  persons  who,  imder  the 
statute  for  the  distribution  of  the  estates  of  intestates, 
would  have  been  entitled  thereto  in  case  Seijeant  Toddy 
had  died  possessed  thereof  intestate  and  unmarried.  The 
18002L  Bank  Stock  was  afterwards  increased  by  the  ad- 
dition of  two  bonuses  of  4502.  and  13752.  respectively. 
Seijeant  Toddy  died  in  March,  1845,  having  by  his  will  ap- 
pointed John  Toddy  his  sole  executor  and  residuary  lega- 
tee. In  April,  1847,  Mrs.  Toddy  being  dead,  and  the  trusts 
of  the  settlement  of  1815  at  an  end,  (except  the  ultimate 
limitation  of  the  Bank  Stock),  John  Toddy^  who  was  en- 
titled to  the  Bank  Stock  and  sums  added  to  it,  requested 
the  trustees  of  the  settlement  to  transfer  it  to  him.  The 
trustees,  who  had  in  them  the  terms  of  500  years  and 
500  years,  required  a  release  from  John  Toddy  of  the 
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Bank  Stock  and  bonuses,  and  also  a  general  release,  ex- 
tending not  only  to  the  term  and  funds  settled  hj  Ser- 
jeant Taddy  and  his  father,  but  also  to  the  property  put 
in  settlement  by  Mr.  Lewis.  The  release  of  the  i4th  of 
April,  1847,  recited  the  settlement,  the  state  of  the  pro- 
perty, and  the  deaths  of  the  parties;  and  that  all  interest 
&c.,  to  which  Serjeant  Ta(2(2y  became  entitled  as  tenant  for 
life  under  the  trusts  of  the  settlement,  were  duly  receiyed 
by  or  accounted  for  to  him  or  to  his  executor;  and  that  all 
interest  &a,  to  which  the  said  Frances  Elizabeth  Taddy  be- 
came entitled  as  tenant  for  life  under  the  trusts  of  the  settle- 
ment, as  having  survived  her  husband,  were  duly  received 
by  or  accounted  for  to  her,  or  to  the  Plaintiff,  her  executor; 
and  that  no  part  of  the  lOfiOOl.  covenanted  to  be  settled 
by  Richard  Lewis  was  ever  raised  or  paid  to  the  trustees 
of  the  settlement;  but  that  the  same  remained  a  charge 
upon  the  estates  by  the  said  settlement  charged  therewith, 
and  which  subsequently  devolved  to  or  were  settled  upon 
Frances  Elisabeth  Taddy;  and  which  said  estates,  together 
with  the  said  charge  created  thereon,  had  since  devolved 
upon  and  become  vested  in  the  Plaintiff  Clifford,  as  the 
residuary  devisee,  appointee,  and  legatee,  under  the  will 
of  the  late  Frances  Elizabeth  Taddy,  and  by  virtue  of  the 
ultimate  limitation  in  the  settlement  in  default  of  issue 
of  the  said  marriage  in  respect  of  the  10,0002.;  and  the  re- 
cital, after  referring  to  the  Bank  Stock  and  the  60002., 
proceeded  to  recite  that  the  right  to  the  said  sums  of  Bank 
Stock  and  to  the  60002.  had  devolved  upon  John  Taddy, 
as  such  executor  and  residuary  legatee  of  Serjeant  Taddy; 
and  upon  whom  had  also  devolved  the  messuages,  lands, 
&a,  still  remaining  charged  with  the  60002.  under  the 
trusts  of  the  settlement;  and  that  John  Taddy  had  ap- 
plied to  the  surviving  trustees  of  the  settlement  to  trans- 
fer to  him  the  36252.  Bank  Stock,  and  to  pay  over  to  him 
the  unapplied  dividends  thereon,  which  they  had  agreed 
to  do,  upon  John  Taddy  and  also  the  Plaintiff  executing 
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the  releases  thereinafter  contained.  The  deed  then,  after 
reciting  the  transfer  of  the  stock  to  John  Toddy ^  contained 
a  general  release  by  him  in  terms  similar  to  the  release 
by  the  Plaintiff.  And  the  Plaintiff  thereby,  in  pursuance 
of  the  agreement,  and  in  consideration  of  the  premises^ 
remised,  released,  acquitted,  exonerated,  and  for  ever  dis- 
charged the  trustees  from  the  said  recited  indenture  of  set- 
tlement, and  all  and  every  the  trusts,  covenants,  agree- 
ments, and  provisions  therein  contained;  and  also  of  and 
from  the  said  sum  of  10,0002.,  and  all  other  the  trust  monies 
and  premises  in  or  over  which  the  said  Frances  Elizaheth 
Toddy  had  any  right  or  interest  or  power  of  appointment 
whatsoever,  under  or  by  virtue  of  the  same  settlement; 
and  also  of  and  from  all  and  every  other  sums  and  sum  of 
money  and  stock,  actions  and  action,  suits  and  suit,  bo- 
nuses, additions,  interests,  dividends,  rents,  arrears  of 
interest,  dividends  or  rents,  causes  and  cause  of  action 
and  suit,  accounts,  reckonings,  balances,  charges,  losses, 
gains,  claims,  and  demands  whatsoever,  which,  either  at 
law  or  in  equity,  she  the  said  Frances  Elizabeth  Toddy 
in  her  lifetime  ever  had,  or  which  the  Plaintiff,  as  such  ex- 
ecutor, residuary  devisee,  appointee,  and  legatee,  under  her 
will  or  in  any  other  character,  had,  or  which  the  Plain- 
tiff, or  the  representative  for  the  time  being  of  Frances 
Elizabeth  Toddy,  should  or  might  have,  from,  upon,  or 
against  the  trustees,  for  or  by  reason  or  on  account  of  the 
said  settlement,  or  the  trusts,  covenants,  agreements,  and 
provisions  therein. 


1852. 


SkUement, 


Mr.  Rolt  and  Mr.  Pryor  for  the  Plaintiff. 


Arffument, 


Mr.  (7.  p.  Cooper,  Mr.  0.  L.  RusseU,  and  Mr.  Alcock,  for 
the  tenant  in  tail ;  and  Mr.  Chandiess  and  Mr.  Southgote, 
for  the  trustees  of  the  term. 


680 


1852. 


ArffumenL 


CASES  IN  CHANCERY. 

Sir  Edward  Clere's  case  (a).  Farmer  v.  Bradford  (b)^ 
Denn  v.  Roake  (c),  BuUock  v.  Fladgaie  (d),  In  re  Spoaner's 
Trust  (e),  were  referred  to  in  the  argument  on  the  title  of 
the  Plaintiff  under  the  will,  in  the  circumstances  of  the 
case;  and  on  the  effect  of  the  release,  StorerY.  Chrdon{f), 
Squire  v.  Ford  {g)y  and  Solly  v.  Forbes  (h). 


Judgment.      ViCB-CuANCELLOR : — 

The  first  question  that  is  raised  in  this  cause  is,  whe- 
ther the  1 0,0002L,  secured  by  the  settlement  of  1815,  passed 
hj  the  devise  of  real  estate  contained  in  the  will  of  the 
late  Mrs.  Taddy^  or  by  the  bequest  of  residuary  personal 
estate  contained  in  the  same  will  ?  I  am  of  opinion  that 
it  passed  to  the  Plaintiff  absolutely  by  the  disposition  of 
the  residuary  personal  estate. 

It  is  clear,  from  the  case  oi  Farmer  v.  Bradford  (&),  that 
the  devise  of  real  estate  contained  in  this  will  would  not» 
before  the  recent  statute  of  wills  {%),  have  operated  as  an 
appointment  of  the  10,0002.  The  case  of  BvUock  v.  Flad- 
gate  (c2),  which  was  cited,  has,  as  it  appears  to  me,  no  beai^ 
ing  on  the  question.  That  case  went  on  the  ground,  that 
the  property  appointed  was  the  same  property  which  was 
subject  to  the  power, — ^that  the  equitable  interest  in  the 
property  to  be  purchased  was  co-extensive  with  the  estate 
sold.  Another  case  was  cited  (m)  in  the  argument  of  Farmer 
V.  Bradford,  in  which  the  power  was  thought  to  be  well 
executed  by  the  appointment  of  the  estate  itself  That 
principle  is  equally  clear.     There  was  nothing  on  which 


(a)  6  Rep.  17. 

(b)  3Ru88.  354. 

(c)  6  B.  &  C.  720. 

(d)  1  V.  &  B.  471. 
(0)  2  Sim.  N.  S.  129. 


(/)3M.  &S.  308. 

(£f)  9  Hare,  47. 

{h)  2  B.  &  B.  38. 

(0  7Wm.4&lVictc26. 

(m)  Pearwn  v.Zan^l7ye6.101. 
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the  power  could  operate,  except  on  the  monies  charged; 
and,  rather  than  that  the  power  should  have  no  operation, 
effect  was  given  to  it  in  that  manner.  Does  the  recent 
Wills  Act  alter  the  law  on  this  point?  I  think  it  does 
not  By  the  27th  section,  a  general  devise  of  real  estate 
operates  as  an  execution  of  a  power  over  real  estate,  and 
a  general  bequest  of  personal  estate  operates  as  an  execu- 
tion of  a  power  over  personal  estate ;  but  this  has  nothing  to 
do  with  the  question  whether  the  execution  of  a  power 
over  real  estate  shall  operate  as  the  execution  of  a  power 
over  personal  estate.  And  the  Wills  Act  not  affecting  the 
case,  I  am  of  opinion  that  the  10,0002.  was  well  appointed 
to  the  Plaintiff  Mr.  Clifford  absolutely. 

[His  Honour  then  stated  the  release,  and  the  circum- 
stances under  which  it  was  made,  supra,  pp.  677  et  seq.] 

The  position  of  the  parties,  at  the  date  of  this  instru- 
ment, was  this:  The  plaintiff  was  tenant  for  life.  The 
deed  does  not  express  that  he  was  tenant  in  fee;  the  recital 
is,  not  that  he  was  tenant  in  fee,  but  that  the  estate,  to- 
gether with  the  charge  created  thereon,  had  devolved  up- 
on and  become  duly  vested  in  him,  as  the  residuary  de- 
visee, appointee,  and  legatee  under  the  will  of  Mrs.  Toddy. 
Being  tenant  for  life,  and  having  a  charge  upon  the  same 
estate,  to  be  raised  out  of  a  term  of  500  years  therein,  he 
discharges  the  trustees  from  all  claims  under  the  settle- 
ment in  respect  of  the  10,0002.  Now,  looking  at  the  cases 
applicable  to  this  point,  it  will  be  found  that  the  effect  of 
the  instrument  must  be  governed  by  the  intention  of  the 
party.  In  St  Pavl  v.  Viscount  Dudley  and  Ward{d)y 
Lord  Eldon  says,  ''It  has  been  said,  that  this  is  analogous 
to  the  case  of  a  tenant  for  life  paying  off  an  incumbrance. 
It  is  so  in  this  respect :  if  the  tenant  for  life,  at  the  time 
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(a)  16  Ves.  172. 
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he  pays  off  the  debt  in  that  transaction,  merges  the  se- 
curity by  taking  an  assignment  connecting  it  with  the  legal 
estate  of  inheritance,  upon  that  transaction  prima  facie 
there  is  no  charge  "(a)*  ^^  this  case,  even  if  the  Plaintiff 
has  not  merged  the  10,000L,  does  not  the  release  amount 
to  a  declaration  that  the  sum  shall  not  be  raised?  If  he 
had  said  expressly  the  sum  should  not  be  raised,  would 
not  the  charge  be  gone  as  against  the  infant,  as  the  evi- 
dence of  an  intention  that  it  should  be  merged?  In  The 
Sari  of  Buckinghamshire  v.  Hobart  (&),  a  tenant  in  tail 
supposing  himself  to  be  tenant  in  fee,  raised  and  paid  off 
a  sum  of  60002.  charged  on  the  estates  of  which  he  was 
tenant  in  tail,  and  secured  by  a  t^rm,  and  at  the  same 
time  created  a  fresh  mortgage,  (part  of  the  sum  raised 
thereby  being  applied  in  payment  of  the  60002.)i  ^^^  the 
term  remained  in  no  way  dealt  with,  and  had  not  been 
assigned  to  any  one.  Lord  Eldon  said:  ''If  we  are  to  ad- 
vert to  cases  on  the  intention  of  tenants  in  tail  paying  off 
charges,  the  answer  to  applying  that  doctrine  to  this  case 
is,  that  the  party  never  conceived  himself  to  be  tenant  in 
tail (c)'/'  and  it  appeared  to  him  that  the  case  was  ''not 
one  in  which  the  intention  of  the  parties  must  be  taken 
to  have  been  to  maintain  the  charge,  but  to  destroy  it; 
but  it  must  finally  be  determined,  that,  if  the  whole  of  the 
estate  cannot  be  enjoyed  according  to  the  whole  of  the 
intention,  the  term,  which  has  never  yet  been  assigned, 
shall  be  considered  as  subsisting  to  secure  the  6000L"(d). 


In  the  state  of  circumstances  in  this  case,  I  cannot,  on 
the  form  of  the  deed,  hold  that  it  did  not  operate  as  a  de- 
claration of  intention  that  the  10,0002.  should  not  be 
raised;  and  if  the  Plaintiff  had  clearly  declared  such  in- 
tention, I  think,  as  against  the  infant  tenant  in  tail,  the 
charge  would  have  merged 


(a)  16  Ves.  173. 

(b)  3  Swanst  186. 


(c)  3  Swanst  201. 

(d)  Id.  202. 


CASES  IN  CHANCBEY. 

It  is  possible,  either  that  the  deed  was  executed  by 
mistake,  and  was  not  in  confonnity  witii  the  intention 
of  the  parties,  or  that  there  may  be  evidence,  notwith- 
standing the  deed,  that  the  intention  of  the  parties  was  to 
keep  the  charge  on  foot  It  is  true,  as  was  observed  in  ar- 
gument, that  the  term  has  neither  ceased  under  the  pro- 
viso for  cesser  nor  been  merged.  It  subsisted  in  like 
manner  in  The  Earl  of  Buckinghamshire  v.  HobarL 
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The  cause  may  stand  over,  in  order  that  the  Plaintiff 
may  bring  forward  any  evidence  of  intention  that  the 
10,0002.  should  not  be  destroyed  by  the  release,  or  that  the 
release  was  framed  and  entered  into  by  mistake.  For  this 
purpose  the  Plaintiff  may  amend  the  bill,  by  asking  either 
that  the  deed  may  be  rectified  if  executed  under  mistake, 
or  that  the  intention  to  retain  the  charge  may  be  shewn. 


1861. 
GREGORY  V.  WILSON.  ^"^'l^^^' 

A  March  2(Hh. 

BILL  by  the  personal  representative  of  John  Thomp-  The  Conrtre- 

8on^  for  the  specific  performance  of  an  agreement  for  a  \^^^^x 
lease.     In  1814,  Lady  TTifeon  was  tenant  for  life  of  an  the  legal  coii«e- 

''  ,  quencefl  of 

estate  at  Hampstead,  with  remainder  to  Sir  T.  M.  WiUon  breaches  of  co- 
in fee;  and  Mr.  2%omp5on  agreed  with  them  to  take  a  lease  i^'^  wUdi 
of  about  four  acres,  part  of  the  estate,  for  a  term  of  seventy-  J^^S^i^T^ 

legal  relaUon 
between  the  parties  is  lolly  estsblished. 

Neither  in  cases  of  accidental  n^lect  to  perform  the  coTonants  to  repair,  nor  in  case  of  wilfol  or 
obstinate  breaches  of  snch  corenants,  will  the  Court  relieve  the  tenant  against  the  consequences  of 
the  breach. 

A  tenant  is  not  absolved  from  the  performance  of  the  covenants  of  his  lease  by  a  notice  to  quit: 
such  notice  ought  rather  to  be  regarded  as  a  notice  to  be  more  vigilant  in  the  performance  of  the  co- 
ve nant. 

The  foct  of  there  being  no  personal  representative  of  a  lessee  on  whom  the  duty  of  perfonning  the 
covenants  of  the  lease  has  devolved,  cannot  be  set  up  against  the  landlord. 

It  must  be  a  strong  case  of  equity  created  by  a  hindlord  against  himself  to  control  his  legal  right 

Y  Y  2 
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five  years,  at  an  annual  rent  of  422w  There  was  no  writ- 
ten agreement  for  the  lease,  but  a  draft  of  the  lease  was 
prepared  by  the  solicitors  of  Sir  Thamcts  and  Lady  TTiZmm; 
and  it  was  admitted  that  the  draft  contained  the  substan- 
tial terms  of  the  agreement  between  the  parties,  and  that 
the  terms  contained  in  it  were  sufficiently  definite  to  be 
made  the  foundation  of  a  decree  for  specific  performance. 


The  draft  lease  contained  covenants  as  to  the  class  and 
value  of  the  house  or  houses  to  be  erected  on  the  land, 
and  for  the  keeping  of  the  same  in  repair;  for  the  sur- 
render of  the  premises  in  good  condition  to  the  lessors  at 
the  end  of  the  term,  and  for  the  insurance  of  the  premises; 
and  the  lease  reserved  to  the  lessors  and  their  survivors 
the  right  to  examine  the  state  of  the  premises,  and  pro- 
vided that  in  default  of  the  performance  of  the  covenants 
or  any  of  them,  the  demise  should  be  void,  and  the  lessors 
should  be  entitled  to  re-enter. 

The  draft  lease  was  forwarded  to  Thompson  in  July, 
1814,  and  he  soon  afterwards  returned  it,  with  some  mar- 
ginal observations  and  some  trifling  alterations.  No  final 
settlement  seemed  to  have  been  come  to  upon  these  obser- 
vations and  alterations,  a  further  difficulty  having  arisen 
as  to  a  right  of  water  which  Thompson  claimed,  and 
which  the  intended  lessors  were  unable  or  unwilling  to 
grant;  but  both  parties  considered  that  the  agreement 
would  be  carried  out;  and  in  or  about  July,  1814,  Thomp- 
son  entered  on  the  premises,  and  laid  out  4000i,  or  500021 
in  erecting  a  house  and  outbuildings  thereupon;  and  he 
continued  in  undisputed  possession  down  to  the  time  of 
his  death. 


Lady  Wilson  died  in  the  year  1818,  and  Sir  T.  M. 
Wilson  died  in  the  year  1821.  By  his  will,  he  devised  the 
estate  to  uses  under  which  the  Defendants  were  entitled. 
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Thompson  died  in  March,  1843.  The  rent  which  accrued 
due  for  the  premises  was  paid  hj  him,  and  accepted  by 
the  successive  owners  of  the  estate  up  to  Michaelmas, 
1842. 

Upon  the  death  of  Thompson^  the  right  of  representa- 
tion to  him  was  litigated  in  the  Ecclesiastical  Court;  and 
in  a  suit  in  this  Court  a  receiver  was  appointed  pending 
the  litigation;  and  at  Lady-day,  1846,  he  paid  the  rent  of 
the  premises  up  to  that  time.  The  suit  in  the  Ecclesiasti- 
cal Court  terminated  by  letters  of  administration  to  the 
estate  of  Thompson  being  granted  to  the  Plaintiff  Mar- 
garet  Oregory,  the  wife  of  the  Plaintiff  Barnard  Oregory, 
on  the  16th  of  March,  1847.  And  on  the  19th  of  March, 
1847,  the  Defendant  Sir  T.  M.  WUson,  the  first  tenant 
for  life  under  the  will  of  the  late  Sir  T  M.  Wilson,  served 
on  Mrs.  Gregory  a  notice  to  quit  the  premises  on  the  en- 
suing 29th  of  September.  This  notice  was  followed  by 
some  correspondence  between  the  parties,  which  led  to  no 
result;  and  thereupon  the  bill  was  filed,  on  the  4th  of  De- 
cember, 1847,  for  the  specific  performance  of  the  agree- 
ment, and  for  an  injunction  to  restrain  proceedings  at  law. 
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Stattmad. 


The  points  raised  by  the  pleadings,  the  material  facts 
which  appeared  in  evidence,  and  the  questions  which 
were  the  subject  of  the  argument,  all  appear  in  the  judg- 
ment. 


Mr.  Bethetl  and  Mr.  Murray  for  the  Plaintiff. 

Mr.  Walpole,  Mr.  W.  M.  James,  Mr.  Rogers,  and  Mr. 
Stuiji,  for  the  several  Defendants. 

In  addition  to  the  cases  mentioned  in  the  judgment  the 
following  authorities  were  cited: — Or  sen  v.  Bridges  (a), 

(a)  4  Sim.  96. 


Argument. 


ess 
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1859.  EUiott  y.  Turner  (a),  White  v.  Warner  (b),  Boardman  v. 
Moetyn  (c\  Oowrlay  v.  The  Duke  ofSomeraet  (d),  Lovat  v. 
Lard  Randagh  (e),  and  Doe  d.  Jfusfon  v.  Oladmn  (/). 


JudffmenL 


Viob-Chahoblloe  :— 

It  has  in  this  case  been  insisted,  on  the  part  of  the  De- 
fendants, that  specific  performance  of  the  agreement  for 
the  lease  ought  not  to  be  decreed,  upon  the  ground  that 
there  have  been  such  defaults,  both  as  to  insurance  and 
repairs,  as  would,  if  the  lease  had  been  executed,  have 
amounted  to  breaches  of  covenant,  on  which  there  would 
have  been  a  right  to  re-enter  and  avoid  the  lease.  On 
the  other  hand,  it  was  argued  upon  the  part  of  the  Plain- 
tiffs, that  the  cases  in  which  the  Court  had  refused  to  re- 
lieve against  breaches  of  covenants  contained  in  leases  did 
not  apply  to  a  case  like  the  present,  where  the  rights  of 
the  parties  had  throughout  rested  in  contract  That,  as  to 
the  covenant  to  insure,  the  terms  of  the  covenant  had 
never  been  finally  agreed  upon;  and  there  could,  there- 
fore, be  no  breach  upon  which  the  Court  could  found  its 
refusal  to  enforce  the  agreement;  and  further,  that  if  the 
agreement  was  to  be  considered  as  perfect  with  respect  to 
that  covenant,  any  default  in  insurance  must  have  been 
known  to  the  successive  landlords,  and  had  been  waived 
or  acquiesced  in  by  them,  and  could  not  now  be  set  up 
That,  as  to  the  repairs,  it  was  only  in  cases  of  wilful  and 
obstinate  refusal  on  the  part  of  tenants  that  Courts  of 
equity  refused  to  relieve  against  forfeitures  founded  on 
the  non-observance  of  such  covenants.  And  lastly,  that, 
neither  as  to  the  insurance  nor  the  repairs  could  any  ad- 
vantage be  taken  of  any  default  occurring  after  the  service 
of  the  notice  to  quit 


(a)  13  Sim.  477. 
(&)2Mer.459: 
(<;)  eVcs.  467. 


(rf)l  V.&B.68. 
(«)3V.&R24. 
(/)  6  Q.  B.  963. 
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As  to  the  point  first  insisted  upon  hj  the  Plaintiffs, — ^the 
distinction  attempted  to  be  drawn  upon  the  case  resting 
in  contract,  no  authority  was  cited  in  support  of  such  a 
distinction;  and  upon  principle  I  do  not  think  that  it  can 
be  maintained.  The  contract  is  to  create  a  legal  relation 
between  the  parties,  which  when  created  is  to  be  deter- 
minable hj  one  party  on  the  non-fulfilment  by  the  other 
of  certain  obligationa  Possession  is  taken  under  the  con- 
tract. The  party  on  whom  the  obligations  are  to  rest,  ob- 
tains on  his  part  the  full  benefit  of  the  contract  Is  a 
Court  of  equity  to  hold,  that,  until  the  legal  relation  is 
created,  the  contract  is  unilateral,  and  that  the  party  who 
has  the  benefit  of  the  contract  is  not  to  be  subject  to  the 
consequences  which  are  stipulated  to  attach  upon  the  non- 
performance of  the  obligations  into  which  he  has  agreed 
to  enter.  It  is  true,  that,  until  the  legal  relation  is  created, 
the  stipulated  remedy  by  re-entry  cannot  be  made  avail- 
able; but  it  is  for  this  Court  to  determine  whether  the 
legal  relation  shall  be  created  or  not:  and  surely  the  Court 
may  well  refuse  to  create  it,  if  it  be  satisfied  that  there  is 
such  conduct  as  would  justify  the  immediate  dissolution 
of  it,  if  it  were  created.  There  have  been  many  cases  in 
which  the  Court  has  refused  to  create  the  legal  relation, 
upon  the  ground,  that,  if  created,  it  would  be  immediately 
dissoluble;  and  those  cases  appear  to  me  fully  to  meet  this 
branch  of  the  Plaintiffs'  argument 


1852. 


JudffmenL 


But  then  it  was  said  on  the  part  of  the  Plaintiffs,  that 
the  covenant  to  insiure  was  never  finally  settled;  and  there 
could  therefore  be  no  breach  which  could  justify  the  Court 
in  refusing  a  specific  performance.  It  appears,  however, 
that  the  draft  lease  contained  a  covenant  to  insure  in  the 
Sun  Fire  OfBce,  to  the  full  value  of  the  premises,  in  the 
names  of  the  landlords;  and  although  it  appears  that  some 
pencil  alterations  were  made  by  Thompson  in  the  terms 
of  this  covenant,  so  as  to  leave  it  open  to  him  to  insure  in 
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Judgment, 


mj  other  office,  and  to  create  no  obligation  as  to  the 
amount  to  be  insured,  and  to  provide  for  the  insurance 
being  in  the  joint  names  of  himself  and  the  landlords; 
this  bill  expressly  changes  that  he  did  not  insist  on  those 
alterations:  and  whether  he  did  so  or  not,  it  is  clear  that 
it  was  fully  agreed  that  the  lease  should  contain  a  cove- 
nant for  an  insurance  in  some  office  to  some  amount,  either 
in  the  names  of  the  landlords  solely,  or  in  the  joint  names 
of  the  landlords  and  Thompson;  and  I  must,  therefore,  I 
think,  consider  this  case  upon  the  footing  that  if  the  lease 
had  been  executed,  there  would  have  been  a  covenant  for 
insurance,  upon  a  breach  of  which  there  would  have  been 
a  right  to  re-enter. 


It  was  then,  however,  ui^d  on  the  part  of  the  Plain- 
tiffs, that,  assuming  there  would  have  been  a  breach  of  this 
covenant  if  the  lease  had  been  executed,  the  right  to  take 
advantage  of  the  breach  was  gone  by  waiver  and  acquies- 
cence; and  it  cannot,  I  think,  be  doubted,  that  no  breach 
of  this  covenant  anterior  to  March,  1 846,  when  the  last 
payment  of  rent  was  made,  and  probably  no  breach  of  it 
anterior  to  the  expiration  of  the  notice  to  quit,  could  now 
be  taken  advantage  of  at  law;  but  this  covenant  is  a  con- 
tinuing covenant,  and  there  seems  to  be  no  ground  for 
insisting  upon  a  waiver  beyond  the  period  I  have  men- 
tioned. And  when  it  is  attempted  to  apply  the  doctrine  of 
acquiescence  to  such  a  case  as  the  present,  it  must  be  re- 
membered that  the  ultimate  right  which  the  Court  has  to 
deal  with,  is  the  legal  right,  and  that  a  case  therefore  must 
be  made  out,  which  would  justify  the  Court  in  controlling 
that  right  The  landlord  may,  no  doubt,  have  so  dealt  with 
the  tenant  as  to  have  created  an  equity  against  himself 
sufficiently  strong  to  control  his  legal  right;  but  it  cannot, 
I  think,  be  disputed,  that  a  strong  case  would  be  required 
for  the  purpose. 
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Passing  from  the  case  as  to  the  insurance  to  the  case 
as  to  repairs,  it  was  argued  for  the  PlaintifFs,  that  the  Court 
would  relieve  tenants  against  the  consequences  of  such 
breaches,  unless  the  breaches  were  wilful  and  obstinate  on 
their  part ;  and  great  reliance  was  placed  in  this  part  of  the 
argument  upon  some  expressions  which  fell  from  Lord 
JEldon  in  the  cases  of  HtU  y.  Barclay  (a),  and  Reynolds  v. 
Pitt  {b)y  as  to  wilful  and  obstinate  refusal ;  but  it  is  obvious, 
both  from  those  cases  and  others  which  were  before  him, 
that  Lord  Eldon'a  opinion  was  decidedly  opposed  to  grant- 
ing any  relief  by  this  Court  to  tenants  against  forfeitures 
founded  on  breaches  of  such  covenants ;  and  I  think  that 
his  observations  as  to  wilful  and  obstinate  refusal,  upon 
which  reliance  was  placed,  were  meant  to  distinguish  be- 
tween such  cases  and  cases  of  neglect  arising  from  mistake 
or  accident;  and  at  all  events,  I  think,  that  where  a  man, 
who  knows  that  he'is  charged  with  a  legal  obligation,  ne- 
glects to  perform  it,  his  neglect  to  do  so  must  be  deemed 
to  be  wilful,  and,  if  he  persists  in  it,  to  be  obstinate. 


1852. 


JudgmetU. 


The  last  point  insisted  on  by  the  Plaintiffs  was,  that  the 
Court  would  not  permit  advantage  to  be  taken  of  any  de- 
fault occurring  after  the  notice  to  quit;  and  the  case  of 
DoweU  V.  Dew  (c)  was  cited  in  support  of  this  position;  but 
that  case  does  not  appear  to  me  to  bear  out  the  conclusion 
attempted  to  be  deduced  from  it.  I  do  not  understand 
the  late  Vice-chancellor  Knight  Bruce  to  have  expressed 
an  opinion  in  that  case,  that  any  serious  breaches  of  cove- 
nant on  the  part  of  the  tenant,  occurring  after  the  notice 
to  quit,  could  be  disregarded  in  equity,  upon  the  mere 
ground  that  the  notice  to  quit  was  pending;  and  I  see  no 
grounds  upon  which  tenants,  insisting  on  the  right  to  re^ 
tain  possession  under  agreements,  can  be  absolved  from 
discharging  the  obligations  which,  by  these  agreements, 


(a)  18  Vea.  66.        (h)  19  VeB.  134,        (c)  1  Y.  &  C.  C.  C.  346. 
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1858.  ^^7  ^^^  taken  upon  themselves  to  discbarge.  So  far 
from  the  notice  to  quit  being  regarded  as  a  dispensation  by 
the  landlord  of  the  obligations  attaching  upon  the  tenant, 
I  am  much  disposed  to  think  it  ought  to  be  regarded  as  a 
/M^^meni,  notice  to  the  tenant  to  be  more  vigilant  in  the  perform- 
ance of  his  duties.  A  tenant,  who  had  been  lulled  into 
security  by  his  landlord,  would,  in  my  opinion,  have  a  much 
better  chance  of  being  relieved  in  equity,  if,  immediately 
upon  the  notice  to  quit  being  served,  he  set  about  per- 
forming the  obligations  attaching  upon  him,  than  he  could 
have  if  he  persisted  in  the  non-performance  of  those  obli- 
gations. 


CoTenantf  to 
repair  after  no- 
tice coniidered 
u  diitinct  00- 
Tenanti. 


The  points  to  which  I  have  referred  were  those  which 
were  mainly  insisted  upon  by  the  Plaintiffs;  but  they  also 
relied  on  the  power,  which,  according  to  the  terms  of  the 
draft  lease,  was  given  to  the  lessors,  to  enter  and  give  no- 
tice of  any  repairs  which  might  be  required  to  be  done, 
and  on  the  absence  of  any  such  notice,  and  on  there  hav- 
ing been  for  so  long  a  period  no  personal  representative  of 
Thampaofk  I  think,  however,  that  the  covenants  to  re- 
pair after  notice  would  be  considered  as  distinct  cove- 
nants: Doe  d.  Morecraft  v.  Meua(a);  and  that  the  fact 
of  there  having  been  no  personal  representative  of  the 
lessee  could  not  be  set  up  against  the  landlord:  HiU  v. 
Barday  (6).  The  hardship  of  Courts  of  equity  refusing 
any  relief  against  forfeiture  to  tenants  in  cases  of  this  de* 
scription  was  also  much  urged  upon  the  Court;  but  this 
argument  is  not,  I  think,  entitled  to  much  weight,  for 
Courts  of  law  in  such  cases  regard  the  substantial  and  not 
the  literal  performance  of  the  covenant.  The  Court  was 
also  pressed  in  the  argument  with  the  observations  of  Lord 
CoUenham  in  Mundy  v.  Joll%ffe(c\  indicating,  that,  in  cases 
of  suits  for  specific  performance  of  agreements  for  leases, 


(tt)  4  B.  &  C.  60C. 


(6)  18  Ves.  57.  (c)  6  My.  &  Cr.  167. 
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a  strong  case  would  be  necessary  to  resist  the  specific  per- 
formance; and  I  agree  that  a  strong  case  is  necessary 
for  that  purpose,  for  this  Court,  in  refusing  the  specific 
performance,  prevents  the  question  of  forfeiture  from  be- 
ing tried  at  law;  and  therefore,  before  it  refuses  its  inter- 
ference, it  ought  to  be  well  satisfied  that  there  has  been  a 
forfeiture  on  which  an  ejectment  could  be  maintained. 

[The  Yioe-Chakoellob  then  applied  these  observations 
to  the  facts  of  the  case.  He  was  of  opinion  that  no  evi- 
dence whatever  had  been  given  by  the  Plaintifis  that  the 
premises  ever  were  insured;  that  the  Defendants'  evidence 
proved  that  there  had  been  no  insurance  in  the  Sun  Fire 
Office  since  1836;  that  the  premises  were  out  of  repair 
in  1843 ;  that  they  were  still  more  out  of  repair  in  1845; 
and  that  in  1847  and  1848  they  were  in  the  same  or  in  a 
worse  condition,  so  far  as  the  witnesses  could  inspect 
them;  but  that  they  were  prevented  from  inspecting  the 
interior  of  the  premises  by  the  refusal  of  the  tenant  to 
give  them  access,  a  refusal  which  was  in  contravention  of 
the  terms  of  the  lease.  And  he  was  therefore  of  opinion, 
that,  if  the  lease  had  been  executed,  there  would  have 
been  a  forfeiture  against  which  this  Court  would  not  have 
relieved;  and,  therefore,  that  the  bill  must  be  dismissed 
with  costs  against  all  the  Defendants,  except  Sir  T.  M. 
Wilson;  but,  Sir  T.  M.  Wilson  having,  by  his  answer,  dis- 
puted the  agreement,  and  failed  in  that  part  of  the  case, 
as  to  him  without  costs.] 


1858. 


OftBOORT 

V. 

Wilson. 
Jvdffmmt, 
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March  9<A.  KING  v.  MALCOTT. 

Claim  by  a  let-  JIl  CLAIM  by  a  lesaor,  in  the  character  of  a  creditor 
miniitration  of  upon  the  estate  of  his  deceased  lessee.  The  testator,  the 
£^,*!iSd'to^  lessee,  had  taken  a  lease  of  premises  known  as  SmiOia 
harea  rafficient  Ways,  in  Wapping^  dated  in  May,  1830,  for  a  term  of  nine- 
funded  to  ty-nine  years,  at  a  rent  of  4507.  a  year,  and  had  entered 
^iHi^  breach-  ^^  ^^^  common  covenants,  for  himself,  his  heirs,  execu- 
?J  J^^i^JJI^  tors,  &a,  for  payment  of  the  rent,  and  for  the  due  repair 
dinmued.  and  insurance  of  the  premises.  The  lessee  had  subse- 
part  o"tl»con  Q^c^t^J  assigned  the  demised  property  to  another  person, 
tract  between  a  — a  fact  which  was  uot  Considered  to  be  material    The 

lettor  and  let- 
see,  that,  on       lessee,  by  his  will,  charged  his  debts  on  his  real  and  per- 

1^1^^^  att^  sonal  estate.    The  claim  was  filed  by  the  lessor  on  behalf 

''**^  ]*!*?'  of  himself  and  all  other  unsatisfied  creditors  of  the  testa- 
pounded  to  an- 

twer  the  fixture  tor,  to  have  the  proper  accounts  of  his  personal  and  real 

nantt;  and  if  estate  taken,  and  the  proceeds  duly  applied  in  the  payment 

S^MMto  are^  ^^  ^^^  funeral  and  testamentary  expenses  and  debts,  includ- 

retained  or  ap-  ing  what  might  bccome  due  to  the  Plaintifi*  in  respect  of 

propnated  for  ^ 

that purpote, it  the  rent  reserved  by  the  lease;  and  to  have  a  sufiScient 

of  threxMutor  p&rt  of  the  proceeds  of  the  estate  set  apart  and  invested, 

and"notfrcm'  ^^^  secuTcd  in  Court,  as  a  due  provision  for  the  payment 

any  right  which  of  the  rent  then  due  and  thereafter  to  accrue  due  on  the 

the  lettor  hat 

to  requira  tuch  lease,  and  the  due  performance  of  the  covenants  therein 
**^^* .         contained  on  the  part  of  the  testator.    It  was  not  alleged 

There  It  no  ^  ,     ° 

principle  on  that  there  had  been  any  breach  of  the  covenants  in  the 
of  equity  thouid  leasc,  or  any  rent  due  at  the  death  of  the  testator. 

extend  iht  legal 

right  or  remedy  .^^-^.....—^ 

of  the  kndlord, 

Z^^]^  Mr.  Kmyon  Parker  and  Mr.  Rogersy  for  the  Plaintiff, 
ettote.  argued — 1.  It  was  clear  that  an  executor  might  retain  in 

his  hands  a  sufficient  portion  of  the  assets  to  meet  claims 
which  possibly  might  arise  against  the  estate  of  the  tes- 
tator by  the  future  breaches  of  covenants  into  which  he 
had  entered:  Hawkins  v.  Day  (a),  Simmons  v.  Bolland  (6), 

(a)  Amb.  160.  (6)  3  Mer.  547. 
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Dobson  Y.  Carpenter  (a),  Fletcher  y.  Stevenson  (b).  2.  It 
was  not  less  for  the  security  of  the  lessor  than  for  that  of 
the  executors  that  this  rule  was  established;  and  it  was 
the  duty  of  the  executors  to  provide  for  the  liability  in 
case  it  should  arise.  3.  It  was  not  necessary  that  a  sum 
should  actually  be  due  and  payable  in  order  to  constitute 
it  a  debt  It  might  be  a  debt,  although  payable  in  futuro: 
Blotmt  V.  Hiphins  (c).  Nor  was  it  necessary,  in  order  to 
raise  a  case  for  setting  apart  a  fund  in  an  administration 
suit,  that  it  should  be  absolutely  certain  the  fund  would  be 
required  for  the  purpose  indicated.  Legacies  given  on  a 
contingency  were  secured,  until  ifc  was  seen  whether  the 
contingency  could  arisa  A  specialty  debt,  as  this  was,  al* 
though  it  were  not  at  this  time  due,  would  yet,  in  the  ap- 
propriation of  assets,  be  preferred  to  a  simple  contract  debt 
now  actually  due:  Lemun  v.  Fooke  (d),  Ooldsmith  v.  Syd" 
nor  (e),  KnatchhuU  v.  Feamhead  (/). 

Mr.  A'mphlett  for  the  executors. — ^The  specialty  creditor 
would  have  no  precedence  over  a  simple  contract  creditor, 
unless  there  was  a  certainty  that  the  specialty  debt  would 
become  due.  The  application  of  the  Plaintiff  in  this  case 
was  perfectly  novel,  and  would  be  attended  with  most  seri- 
ous consequences  to  all  persons  who  have  become  bound  in 
the  ordinary  cevenants  contained  in  modem  leases.  But  the 
obligation  imposed  by  such  covenants  did  not  extend  to 
give  the  covenantee  such  a  right  as  he  now  sought  to  esta- 
blish: Flight  V.  Gooh  (g),  Franks  v.  Cooper  (h). 


1852. 


ArgumenL 


Vicb-Chancellob  : — 

This  is  the  claim  of  the  reversioner  in  a  lease  against     Judgment. 
the  executors  of  his  lessee,  praying  that  the  usual  adminis- 


(a)12Beav.370. 
(b)  3  Hare,  360. 
(e)  Before  Sir  L. 
C,  reported  4  L.  J^ 
(d)  3  Lev,  57. 


ShadweU^Y. 
Ch.,N.a,18. 


(6)Cro.Car.362. 
(/)  3  My.  &  Cr.  122. 
(^)2Vee.619. 
(A)  4  Ves.  763. 
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1853.  tration  accounts  may  be  taken,  including  what  is  or  may 
become  due  in  respect  of  the  rent  reserved  hj  the  lease; 
and  that  the  estate  of  the  deceased  lessee  may  be  applied 
in  payment  of  his  debts;  and  to  have  a  sufficient  portion 
Jvdgmeni.  ^f  ^^le  estate  set  apart  to  answer  the  covenants  in  the 
lease.  [His  Honour  stated  the  substance  of  the  lease,  and 
that  portion  of  the  will  in  which  the  testator  devised  and 
bequeathed  his  real  and  personal  estate  to  the  Defendants 
(whom  he  appointed  his  executors) ;  upon  trust  to  sell  and 
dispose  thereof,  and  apply  the  proceeds  in  payment  of  his 
funeral  and  testamentary  expenses  and  debts,  and  the  le- 
gacies bequeathed  by  his  wilL]  The  question  is,  whether 
the  Plaintiff,  who  is  the  assignee  of  the  reversioner  on  this 
demise,  is  now  entitled  to  have  the  testator's  assets  thus 
impounded,  for  securing  himself  against  possible  breaches 
of  the  covenants.  There  has  hitherto  been  no  breach  of 
covenant  upon  which  any  legal  debt  is  dua  No  action 
would  now  lie  against  the  executors  for  the  purpose  of 
compelling  payment  of  any  rent  in  arrear,  or  any  damages 
for  repairs.  Not  only  is  there  no  rent  due,  but  there  is 
no  certainty  that  anything  ever  will  be  due  on  any  of  these 
covenants;  for  if  the  rent  be  paid  at  the  day,  and  if  the 
other  covenants  be  duly  observed,  no  action  will  ever  lie 
upon  any  of  them.  This  case  is  therefore  readily  distin- 
guishable from  the  cases  which  have  been  mentioned. 
«  Where  there  has  been  a  bond  or  covenant  for  the  absolute 
payment  of  a  certain  sum  of  money,  there  the  money  must 
become  due,  and  must  become  due  on  the  bond  or  covenant. 
In  the  general  decree  for  the  administration  of  a  testator's 
estate  in  a  suit  for  that  purpose,  the  usual  reference  is  to 
take  an  account  of  all  debts  due  and  owing  from  the  tes- 
tator. If  the  testator  were  a  tenant  of  leasehold  premises, 
and  no  rent  be  due  from  him,  no  debt  is  proveable  by  the 
lessor  under  that  decree  in  respect  of  any  such  rent  The 
Court,  in  the  administration  of  the  estate,  deals  with  the 
legal  rights  of  the  parties;  and  the  Court  in  such  a  case 
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finds  nothing  in  fact  due  at  law  to  the  lessor  from  the  tes-  1352. 
tator  or  his  estate.  But,  suppose  that  rent  afterwards  be- 
comes due,  and  that  proceedings  are  or  may  be  taken  by 
the  landlord,  what  is  then  the  course  of  the  Court?  The 
proceedings  must  be  against  the  executor;  and  on  the  ap-  •^««<^»»«»*« 
plication  of  the  executor,  the  Court  refers  it  to  the  Master 
to  ascertain  what  is  due  to  the  lessor,  and  what  provision 
should  be  made  for  the  future  in  respect  of  the  obligations 
arising  from  the  lease;  and  a  sum  of  money  is  commonly 
set  apart  to  answer  what  may  be  required.  This  course  is 
taken,  not  because  of  any  right  which  the  creditor  has  to 
come  in  under  the  decree,  but  in  consequence  of  the  right 
of  the  executor  to  an  indemnity  against  legal  liabilities 
out^  of  the  asset&  The  creditor,  not  being  so  at  the  time 
of  the  decease  of  the  testator,  but  having  afterwards  be* 
come  a  creditor  by  reason  of  the  testator's  covenant,  was 
not  entitled  to  go  in  under  the  decree. 

Why  should  the  lessor  have  any  such  right  as  he  claims 
in  this  case?  How  can  it  be  the  result  of  the  relation  be- 
tween landlord  and  tenant?  The  landlord  has  not  bar- 
gained with  his  tenant  that  the  tenant's  assets,  or  any  fund 
whatever  should  be  impounded  for  the  purpose  of  securing 
his  rent,  or  the  due  performance  of  his  covenants.  He  has 
contracted  for  no  such  security.  For  the  rent  and  for  the 
performance  of  the  covenants,  he  looks  to  the  personal  se* 
curity  of  the  lessee,  or  to  the  rights  which  he  has  express- 
ly reserved  to  himself  over  the  subject  of  the  demise;  and 
farther  than  that  he  cannot  proceed  at  law:  why  should 
a  Court  of  equity  give  a  more  extended  efiect  to  the  obli- 
gation contracted  between  a  landlord  and  tenant  than  is 
given  by  a  Court  of  law? 

The  case  was  likened  in  the  argument  to  the  case  of 
contingent  legatees.  It  was  said,  that  such  legatees,  and 
who,  being  volunteers,  are  not  to  be  more  favoured  than 
creditors,  have  the  right  of  retaining  and  impounding  the 
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1852.  assets  of  tbeir  testator.  But  every  legatee-  has  a  present 
rights  and  the  fund  is  impounded  to  answer  the  demand 
which  exists  and  is  created  by  the  will  The  argument 
overlooks  the  difference  between  a  contingent  debt  and  a 
"*^'**"^  contingent  legacy.  A  contingent  legacy  is  separated  from 
the  assets,  or  secured,  because  it  is  a  sum  which  in  any 
event  is  certainly  payable  to  some  person,  though  it  may 
be  uncertain  to  whom  it  will  become  payable.  But  a  con- 
tingent debt  is  a  sum  which  it  is  altogether  doubtful  whe- 
ther it  will  ever  be  taken  out  of  the  assets.  Even  in  the 
case  of  a  contingent  legacy,  the  legatee  is  not,  as  it  was  as- 
sumed at  the  bar,  entitled  to  have  a  sum  actually  retained 
or  appropriated,  to  answer  the  legacy  when  the  contingency 
arises.  That  is  not  an  unusual  way  of  providing  for  the 
legacy,  but  it  is  a  matter  of  arrangement,  not  of  right; 
and  in  strictness  the  legatee  is  only  entitled  to  have  se- 
curity for  the  payment  of  the  sum,  should  the  contingency 
arise.  The  case  of  Webber  v.  WMer  (a)  illustrates  the 
distinction. 

How  does  the  case  stand  on  authority?  There  is  the 
distinct  authority  of  Lord  Redesdaie  in  Lynar  v.  Mills  (6), 
which,  (except  that  the  case  related  to  the  performance  of 
a  covenant  and  not  to  the  case  of  rent),  in  every  respect 
governs  the  present  casa  There  the  testator  had  cove- 
nanted to  pay  an  annuity,  and  assigned  a  terminable  fund 
for  securing  it ;  and  he  had  further  covenanted,  that,  if  such 
terminable  fund  should  fail,  all  his  real  and  personal  pro- 
perty should  be  charged  with  the  payment  of  the  annuity. 
On  a  bill  brought  by  the  annuitant  against  the  executors 
for  an  allocation  of  part  of  the  testator's  assets  to  answer 
the  annuity,  the  terminable  fund  having  not  yet  failed. 
Lord  Redesdaie  said:  "I  cannot  allocate  any  part  of  the 
property  in  this  case;  it  would  be  tying  up  two  parts  of 
the  property  for  the  same  purpose.     The  particular  fund, 

(a)  1 S.  &  S.  311.  (6)  2  Sch.  &  Let  838, 
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which  is  ample  whilst  it  lasts,  and  also  part  of  the  general        i852. 

estate,  producing  the  same  income.    The  intention  of  the 

deed  was,  that  no  additional  security  for  pajrment  of  the 

annuity  should  be  given,  except  upon  the  deaths  of  both  the 

persons  for  whose  lives  the  pension  was  granted.  The  Plain-  ^"****' 

tiff  has  made  her  bargain  and  taken  a  particular  security, 

and  now  files  this  bill  in  direct  contradiction  to  it"  (a). 

What  is  the  case  between  landlord  and  tenant?  Here 
the  landlord  has  the  security  of  the  leasehold  property 
itself,  and  also  the  general  liability  of  the  whole  personal 
estate  of  the  testator  in  case  the  leasehold  itself  should  be 
insufficient  A  case  like  the  present  is  in  fact  immediately 
afterwards  referred  to  by  Lord  Redesdale,  in  the  same  judg- 
ment He  says:  "Every  covenant  in  a  lease  may  be  bro- 
ken; yet  was  it  ever  held  that  a  party  could  come  here  to 
have  personal  assets  allocated  to  answer  such  possible 
breaches?  Such  a  bill  might  possibly  be  entertained  if  it 
were  alleged  and  appeared  that  the  executor  had  wasted 
the  assets,  but  that  is  not  pretended  here  "  (6).  The  case 
thus  put  by  Lord  Redesdale  is  one  of  considerable  difficulty, 
although  there  are  I  believe  some  earlier  authorities  tend- 
ing that  way.  Even  in  such  a  case,  if  the  executor  were 
committing  waste,  there  would  appear  to  me  to  be  great 
difficulty  in  a  Court  of  equity  treating  that,  as  a  legal 
debt,  which  is  not  a  legal  debt  However,  I  do  not  in- 
tend to  say  anything  on  that  question  without  a  review 
of  all  the  authorities.  The  question  does  not  arise  here, 
there  being  no  pretence  that  the  executors  are  wasting  the 
assets.  If  this  claim  could  be  sustained  it  would  prevent 
the  administration  of  the  estate  of  a  testator,  although 
the  executor  may  be  willing  to  take  a  security  in  respect 
of  contingent  liabilities ;  and  the  estate  of  no  lessee  could 
ever  be  distributed  within  any  reasonable  period  after  his 
decease.  I  must  dismiss  this  claim  (which  is  an  experi- 
ment) with  costs. 

(a)  2  Sch.  &  Lef.  339.  (h)  Id.  340. 

VOL.  IX.  Z  Z  H.  W. 
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1862. 

March  \9ih.  GLASS  V.  RICHARDSON. 

Aprai$L         . 

Devise  of  a  CO-  A  SUIT  for  Specific  performance.     The  Plaintiffs  de- 

oLs^as  ^.'and  rivcd  their  title  under  the  will  of  Henry  Bayfordy  dated 

^Ccrfthe^  the  30th  of  January,  1850,  whereby  he  devised  aU  his 

or  the  execu-  freehold  and  copyhold  hereditaments  to  such  uses  as  the 

ton  or  admrnii-   -^-   ..--,.  ^    ,  .  , 

traton  of  the  Plaintiffs,  or  the  survivor  of  them,  or  the  executors  or  ad- 
STtrusteei  miuistrators  of  such  survivor,  or  other  the  trustees  or 
JdUfo^he^*'**  trustee  for  the  time  being  of  that  his  will,  should  by  deed 
time  being,        appoint  I  and,  subject  thereto,  to  the  use  of  the  Plaintiffs, 

ihould  by  deed      ,     ,    .     .  .        .  ^  ,  ,,  111. 

appoint;  and,  their  heirs  and  assigns,  for  ever ;  and  directed  that  his  trus* 
to^he  use*of*4.  ^^^  should,  as  soon  as  conveniently  might  be  after  his  de- 
and  B,,  their     ccase,  Sell  the  hereditaments  devised,  and  stand  possessed 

heirs  and  as-  \  ^  ^ 

•igns  for  ever;  of  the  procccds,  upou  the  trusts  of  his  residuary  personal 
to  •ell and  stand  estate,  with  powcr  to  his  trustees  to  give  discharges;  and 
pJ^^s'^uTOn  *  ^^  appointed  the  Plaintiffs  to  be  the  executors  and  trustees 
certain  tnisu.     of  his  will.    After  the  death  of  the  testator,  and  on  the 

After  the  death 

of  the  testator,  4th  of  Junc,  1851,  the  Plaintiffs  caused  the  premises  in 
the  MpyhoS  question,  which  were  part  of  the  testator's  copyhold  here- 
estate,  in  pur-     cQtaments  held  of  the  manor  oi  Fumeaux  Pelham,  in  the 

soance  of  the  ' 

trusts.  The  lord  county  of  Hertford,  to  be  put  up  to  sale  by  public  auction ; 
required  that  and  they  wcrc  purchased  by  the  Defejidant  The  Defend- 
the  devisees,  *"^*>  ^^  appeared,  soon  after  the  purchase,  entertained  a 
mhted  ^r*  doubt  whether  he  could  legally  compel  admittance  to  the 
the  admission  copyhold  under  a  bargain  and  sale  or  appointment  from 
er.  cfn  the  bill  the  Plaintiffs,  without  the  Plaintiffs  having  been  them- 
Se  vendorsf'  sclvcs  first  admitted  to  the  premises;  and  he  suggested  the 
against  the  pur-  doubt  to  the  solicitor  of  the  Plaintiffs,  by  way  of  objection 

chaser,  to  compel  i»»/v»»         ••  . 

a  specific  per-  to  the  title.  The  Plaintiffs  solicitor,  of  course,  denied  the 
cont^Mhe  "^  Validity  of  the  objection;  and  the  Defendant  then  inquired 
Court  Ae/rf  that  q{  ^^c  stcward  of  the  manor  whether  he  would  admit  him 

the  copyhold 
tenant  might 
direct  the  lord 

to  admit  into  the  tenancy  either  such  person  as  A,  should  nominate,  or  A.  himself;  that  it  was  the 
exercise  of  the  right  of  the  tenant  to  nominate  alternatively  in  £:ivour  of  ^.  or  the  nominee  of  ^ .,  and 
not  a  double  exercise  of  his  right  to  nominate,  first,  in  fevour  of  ^^  and  then  in  fiiyoar  of  the  nomi- 
nee of  A,;  and  that  the  purchaser  was  bound  specifically  to  perform  the  contract 
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as  a  purchaser  from  the  Plaintiffs,  without  first  requiring 
the  admittance  of  the  Plaintiffs;  to  which  inquiry  the 
steward  replied,  that  the  Plaintiffs  must  be  admitted,  and 
pay  a  fine,  after  which  they  might  surrender  to  a  purchaser. 
Some  correspondence  ensued  on  the  part  of  both  parties 
with  the  steward,  which  led  to  no  result, — the  steward  still 
requiring  that  the  Plaintiffs  should  first  be  admitted;  and, 
the  Plaintiffs  not  haying  submitted  to  this  requisition,  the 
usual  proclamations  for  want  of  a  tenant  were  made  in 
the  lord's  court  The  lord  seized  quousque;  and  an  eject- 
ment for  the  recovery  of  the  premises  was  depending  when 
the  suit  was  instituted  by  the  vendor  against  the  purchaser. 


185S. 


BMt/edMfnL 


Mr.  'RoU  and  Mr.  Rogers^  for  the  Plaintiff,  relied  on  The 
Kiiig  V.  The  Lord  of  the  Manor  of  OuruUe  (a),  Boddington 
V.  Abemethy(J)),  Beat  v.  Shepherd(c),  and  Holder  d.  Svlyard 
V.  Preston  (d). 


ArgumeiU, 


Mr.  Lee  for  the  Defendant. — On  this  question  the  case  of 
The  King  v.  The  Lord  of  the  Manor  of  Oundle  ought  not  to 
weigh  with  the  Court,  for  it  is  clearly  not  in  accordance 
with  principle.  The  doctrine  of  the  existence  in  the  same 
person  of  an  estate  and  a  power,  even  as  to  freehold  es- 
tates, led  to  a  great  infringement  of  principle ;  for  it  was 
held,  that  the  devisee  could  not  reject  the  estate  and  take 
the  power,  for  the  power  added  to  the  fee  was  nugatory: 
MaundreU  v.  Maundrdi  (e).  Conveyancers  in  framing  li- 
mitations carefully  avoid,  where  they  confer  powers,  giving 
any  estate.  In  the  case  of  Holder  v.  Preston,  the  lord  had 
no  fine,  inasmuch  as  it  was  the  case  of  a  mere  common  law 
authority.    There  is  no  authority,  earlier  than  the  last 


(a)  1  A.&R283. 
(6)  5  B.  &  C.  776. 
(e)  Cix).  Jac  199. 


(^2Serjt.Wila.400. 
(e)  7  Ves.  682. 
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twenty  years,  for  the  proposition  that  a  power  may  exist 
over  a  copyhold  estate  in  the  person  who  has  the  estate 
subject  to  the  power.  The  present  case  is  a  scheme  and 
experiment  for  the  purpose  of  depriving  the  lord  of  his 
right,  in  which  he  has  as  much  a  vested  interest  as  the  te- 
nant 


Mr.  Haddcm  on  the  same  side. — ^The  distinction  between 
the  OuncUe  case  and  Haider  v.  Preston  and  the  present  case^ 
is,  that  this  is  one  of  an  authority  coupled  with  an  estate; 
whereas  in  Holder  v.  Preston  it  was  a  naked  authority,  and 
the  decision  proceeded  expressly  on  that  ground.  In  the 
Oundle  case,  although  there  was  an  estate  in  the  donee  of 
the  power,  yet,  inasmuch  as  it  was  a  transaction  by  deed 
inter  vivos,  and  not  by  will,  the  original  surrender  remain* 
ed  in  (and  would  so  remain  until  the  admittance  of)  the 
appointee  under  the  power;  and,  consequently,  the  tenan- 
cy was  full,  and  the  lord  could  not  complain.  The  Ov/ndle 
case  was  decided  on  that  ground.  In  this  case  it  was  a 
devise  subject  to  a  power,  and  the  former  tenant  having 
died,  unless  the  devisees  be  admitted  pending  the  execu- 
tion of  the  power,  there  would  be  no  tenant  and  the  lord 
might  seize.  In  fact,  wherever  there  is  an  estate  there  is 
a  fine;  and  the  principle  is  not  touched  by  any  of  the  de- 
cisions cited. 

The  cases  of  Edwards  v.  Champion  (a),  and  Carey  v.  As- 
kew (6),  were  also  mentioned. 


Vicb-Chancellor  : — 

JudgmenL         The  sole  question  between  the  parties  is,  whether  the 
Defendant  ought  to  be  compelled  to  complete  the  purchase 


(o)  1  De  G.  &  S.  75.  (h)  2  Bro.  C.  C.  68;  S,  C,  1  Cox,  241. 
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on  having  a  proper  deed  of  appointment  from  the  Plain^        1852. 

tiffs,  without  the  Plaintiffs  haying  been  first  admitted  to 

the  premises.     The  question  which  the  Court  has  to  try  in 

this  case,  as  in  other  cases  of  the  like  nature,  is  attended 

with  peculiar  difficulty.     The  Court  has  to  determine,  in       ^''O^nnetu, 

the  absence  of  a  third  party  by  whom  a  claim  is  or  may  be 

advanced,  whether  there  is  any  just  foundation  for  the 

claim.     On  the  one  hand  the  Court  has  to  take  care  that 

the  just  rights  of  the  party  asking  for  its  interference  are 

not  defeated  by  the  assertion  of  an  unfounded  claim;  on 

the  other  hand  it  has  to  take  equal  care  that  the  party 

against  whom  its  interference  is  sought,  is  not  exposed  to 

the  danger  and  expense  of  contesting  a  claim,  which  may 

be  founded  upon  substantial  grounds. 

The  question,  as  Lord  Cottenham  says  in  Orove  v.  Bast- 
ard (a),  in  such  cases,  is,  what  is  the  value  of  the  objec- 
tion? and  I  will  consider  the  present  case  in  that  point  of 
view, — ^first  upon  principle,  and  secondly  upon  authority. — 
And  first  upon  principle: — The  will  of  a  copyhold  tenant, 
as  I  apprehend,  is  nothing  more  than  a  direction  to  the 
lord  as  to  the  person  who  is  to  be  admitted  into  the  te- 
nancy. The  tenant  may  direct  the  lord  to  admit  into  the 
tenancy  any  person  whom  he  names;  or,  as  is  established 
by  the  cases  with  reference  to  authorities  given  for  the 
sale  of  copyhold  estates,  he  may  direct  the  lord  to  admit 
into  the  tenancy  any  person  who  may  be  nominated  by 
the  party  who  is  authorised  to  sell  Upon  what  principle, 
then,  can  it  be  said  that  he  cannot  direct  the  lord  to  ad- 
mit into  the  tenancy  either  such  person  as  A.  shall  nomi- 
nate, or  A.  himself,  if  he  makes  no  nomination.  If  A. 
nominates,  the  nominee  of  A.  is  the  nominee  of  the  testa- 
tor; and  the  direction  is  to  admit  him.  If  he  does  not  so 
nominate,  the  direction  is  to  admit  A.    It  seems  to  me  to 

(a)  2  Ph.  619. 
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1852.  be  no  more  than  an  exercise  by  the  tenant  of  his  right  to 
nominate  altematively  in  favour  of  the  nominee  of  A.,  or 
of  A.,  and  not  a  double  exercise  of  his  right  to  nominate 
first  in  favour  of  A,^  and  then  in  favour  of  the  nominee 

The  argument  on  the  part  of  the  Defendant,  as  I  under- 
stand it»  was,  that  in  the  case  of  freehold  estates  the  co- 
existence in  the  same  party  of  the  fee,  and  of  the  power  to 
appoint  the  fee  (which  it  was  said  had  only  been  estab- 
lished in  modem  times),  depended  wholly  on  the  Statute 
of  Uses;  and  that,  the  Statute  of  Uses  not  applying  to  copy- 
holds, the  power  and  the  fee  could  not  co-exist;  but  this 
argument  assumes,  that,  in  the  case  of  copyholds,  the  power 
and  the  fee  would  co-exist,  which  is  not  the  case  at  all 
events  before  admittance,  as  the  devisee  takes  no  estate 
until  admittance ;  and  to  adopt  this  argument  would  be  to 
apply  to  estates  not  in  any  manner  affected  by  the  Sta- 
tute of  Uses,  doctrines  and  doubts  affecting  conveyances  of 
estates  operating  under  that  statute;  and  which,  after  what 
fell  from  Lord  Eldon  in  MaundreU  v.  MawndreU  (a),  I  am 
warranted  in  saying  never  had  any  solid  foundation. 

Looking  at  the  case  in  this  point  of  view,  the  true  ques- 
tion as  I  think  must  be,  not  whether  the  power  and  the 
fee  can  co-exist  under  a  conveyance  of  freehold  estates 
operating  by  the  Statute  of  Uses,  but  how  the  case  would 
have  stood  as  to  freehold  estates  if  the  Statute  of  Uses  had 
never  passed.  Let  us  suppose,  then,  a  feoffinent  to  have 
been  made,  before  the  statute,  to  such  uses  as  the  feoffor 
should  appoint,  and  in  default  of  appointment  to  the  use 
of  the  feoffor.  There  can,  I  apprehend,  be  no  doubt  that 
if  in  such  a  case  the  feoffor  had  directed  the  feoffee  to  con- 
vey to  the  use  of  a  third  party,  a  Court  of  equity  would 

(a)  10  Ves.  246. 
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have  compelled  the  conveyance;  and  so  far,  therefore,  as  x862. 
this  argument  applies,  it  seems  to  me  to  be  more  favour- 
able to  the  case  of  the  Plaintiffs  than  to  the  case  of  the 
Defendant;  and  with  reference  to  its  bearing  upon  the 
question,  it  may  not  be  unimportant  to  observe,  that  until  J^^'^gment 
modem  times  the  power  of  compelling  admissions  to  copy- 
holds belonged  to  Courts  of  equity,  and  was  not  exercised 
by  Courts  of  law. 

There  is,  however,  this  distinction  between  the  cases  of 
freehold  and  copyhold  estates, — that,  in  the  case  of  copy- 
hold estates,  the  rights  of  the  lord  are  to  be  considered; 
and  no  doubt  those  rights  must  be  protected.  It  is  to  be 
seen,  therefore,  whether  the  rights  of  the  lord  are  interfered 
with  by  the  copyholder  having  devised  his  estates  to  such 
uses  as  his  trustees  should  appoint,  and  subject  thereto  to 
the  use  of  his  trustees.  It  is  said  that  they  are,  because 
the  estate  is  devised  contrary  to  the  common  practice  of 
giving  a  mere  authority  to  selL  But  what  is  the  effect  of 
the  devise?  Only,  as  I  apprehend,  to  give  the  devisee  a 
right  to  be  admitted;  just  as  in  the  case  of  a  mere  power 
to  sell,  the  heir  may  be  admitted  before  the  authority  is 
exercised.  Eut  then  it  was  said,  that  the  lord  must  always 
have  a  tenant,  and  that  the  devisee  could  not  be  tenant 
until  admittance,  although  the  heir  might;  and  it  may  be 
granted,  that,  for  most  purposes,  the  heir  is  tenant  with- 
out admittance :  but,  until  he  has  paid  his  fine,  he  is  not 
complete  tenant,  any  more  than  the  devisee;  and  the  cases 
of  heir  and  devisee  do  not  therefore  appear  to  me  to  differ 
in  any  essential  degree,  so  far  as  the  rights  of  the  lord  are 
concerned;  his  rights  are  equally  secured  in  either  case: 
he  may  proclaim  and  seize,  if  the  party  do  not  come  in 
and  take  admittance. 

Difficulties  were  suggested  as  to  the  power  being  exer- 
cised after  the  admittance  of  the  devisee;  but  no  suchdif- 
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ficulties  arise  in  the  present  case;  and  it  is  unnecessary, 
therefore,  to  consider  them. 

Upon  principle,  therefore,  I  think  that  the  objection 
which  has  been  raised  on  the  part  of  the  purchaser  can- 
not prevail;  and,  so  far  as  respects  authorities,  I  think 
that  the  distinctions  relied  on,  on  the  part  of  the  pur- 
chaser, are  not  sufficient  to  take  the  case  out  of  the  range 
of  Boddington  y.  Ahemethy  (a)  and  Ths  King  t.  Hie  Lord 
of  the  Manor  ofOimdle{b),  and  that,  in  principle,  those 
cases  decide  the  question  in  favour  of  the  vendor. 

It  was  further  objected,  on  the  part  of  the  purchaser, 
that  he  would  be  subjected  to  expenses  in  obtaining  ad- 
mittance, in  consequence  of  the  lord  having  made  the  seiz- 
ure and  brought  the  ejectment.  But  this  is  the  conse- 
quence of  his  own  act,  in  having  raised  an  objection  which, 
in  my  opinion,  he  is  not  in  a  condition  to  maintain.  I 
must  leave  him,  therefore,  to  settle  with  the  lord.  If  he 
had  taken  from  the  vendors  the  conveyance,  which,  in  my 
opinion,  he  was  bo^d  to  take,  these  expenses  would  not 
have  been  incurred 

My  decree,  therefore,  must  be  as  follows: — The  parties 
having  agreed  that  the  sole  question  in  dispute  in  the 
cause  is,  whether  the  Defendant  is  bound  to  complete  the 
purchase  of  the  copyhold  premises  in  the  pleadings  men- 
tioned, on  having  a  proper  deed  of  appointment  or  convey- 
ance from  the  Plaintiff,  without  the  Plaintiff  having  been 
first  admitted  to  the  said  copyhold  premises:  and  having 
submitted  such  question  to  the  judgment  of  the  Court,  the 
Court  declares  that  the  Defendant  was  and  is  bound  to 
complete  the  said  purchase,  on  having  such  proper  deed  of 
appointment  or  conveyance  made  to  him  by  the  said  Plain- 


(a)  6B.&C.776. 


(6)  1  A.&E.283. 
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tiffs,  and  refers  it  to  the  Master  to  settle  the  deed  in  case        1852. 
the  parties  differ  about  the  same.    The  purchaser  must     "  ^^ 
pay  the  costs  of  the  suit  v. 

Richardson. 
Judgmeni. 


Affirmed  by  the  Lords  Justices  on  appeal. 


MCDONNELL  v,  POPE.  Apra22nd, 

HE  Plaintiff,  the  landlord  of  a  house  at  Chepstow,  filed  a  new  letting 
his  claim  to  recover  from  the  estate  of  Anna  Maria  Pope  ^^clmmenc- 
the  rent  of  the  premises  from  July,  1847,  to  October,  1849.  |°8  immediate- 

^  ,  ^ '  »  '  ly,  operates  as 

The  defence  to  the  claim  was,  that  the  rent  was  paid  up  a  surrender  of 

to  January,   1848,  and  that  the  estate  of  Anna  Maria  tennTwuse 

Pope  was  not  liable  for  the  rent  beyond  that  period.     The  £^*  J'^'p^^^ 

payment  of  the  rent  to  January,  1848,  was  not  denied;  to  create  the 

.  .  .  new  term,  if  the 

and  the  liability  of  Anna  Maria  Pope's  estate  for  the  original  term 

rent  beyond  that  time  depended  upon  two  points:  first,  and,7o^Se 

whether  the  premises  were  originally  let  to  Anna  Maria  w"**'^^  "l^ 

Pope  alone,  or  to  her  and  the  Defendant  Charlotte  Pope  party,  with  the 

jointly;  and,  secondly,  whether,  assuming  the  premises  to  original  tenant, 

have  been  originally  let  to  Anna  Maria  Pope  alone,  the  ^J,^tion!™* 
Plaintiff  adopted  Charlotte  Pope  as  tenant,  and  discharged     The  abore 

the  estate  of  Anna  Maria  Pope.  th^SI^dT 

the  decision  in 

'■^■~^"~~~  T%ofnas  v.  Cook 

Mr.  RoU  and  Mr.  Martindale  for  the  Plaintiff.  and  the  autho- 

rity of  that  case 

Mr.  Daniel  and  Mr.  Bruce,   for  the  Defendants,  cited  ^ed°foiSi« 
Thomas  v.  Cook  (a)  on  the  point  that  the  circumstances  *!>«»  *?>«  "[wwn 
amounted  to  an  acceptance  by  the  Plaintiff  of  Charlotte  rests. 
Pope  as  his  tenant 

The  case  of  Creagh  v.  Blood  (6),  was  cited  in  reply. 


(a)  2  B.  &  A.  119.  (6)  3  J.  &  L.  133. 
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Vicb-Chancblloe  : — 

I  have  carefully  read  through  all  the  affidavita  in  the 
case,  and  I  am  fully  satisfied,  that,  in  the  state  of  the  evi- 
dence before  me,  I  must  consider  that  the  premises  were 
originally  let  to  Anna  Maria  Pope  alone.  The  afiidavit 
o{  Dowle,  the  Plaintiff's  agent,  distinctly  states  the  fact; 
and  the  affidavits  on  the  part  of  the  Defendants  do  not 
negative  it.  Several  circumstances  were  indeed  pointed 
out  as  calculated  to  raise  doubts  upon  the  point,  and  cast 
suspicion  upon  the  evidence  of  Dowle;  but  if  the  letting 
was  not  to  Anna  Maria  Pope  alone,  it  must  have  been  to 
her  and  the  Defendant  Charlotte  Pope;  and  the  Defendant 
Charlotte  Pope  does  not  venture  to  assert  that  this  was  the 
case.  I  cannot  go  the  length  of  acting  upon  inference  and 
suspicion  against  a  positive  affidavit,  not  contradicted  by 
a  party  who,  if  it  was  untrue,  could  readily  have  contra- 
dicted it  I  am  of  opinion,  therefore,  that  the  defence  can- 
not be  maintained  upon  the  first  point 


Upon  the  second  point,  the  case  is,  I  think,  more  open 
to  doubt;  but  I  am  of  opinion  that  the  defence  fails  upon 
the  second  point  also.  It  was  urged,  on  the  part  of  the 
Defendants,  that,  as  to  this  point,  the  case  fell  within  the 
principle  of  Thomas  v.  Cook  (a);  but  that  case  has  been 
repeatedly  explained  (and  no  where  more  clearly  than  in 
Oraham  v.  Whichelo  (b) )  to  have  proceeded  upon  the  assent 
of  all  the  parties;  and  I  take  it  to  rest  simply  upon  this 
ground, — a  new  letting  to  an  old  tenant,  commencing  im- 
mediately, operates  as  a  surrender  of  the  original  term, 
because  the  lessor  could  have  no  power  to  create  the  new 
term  if  the  original  term  subsisted;  and,  for  the  like  rea- 
son, a  new  letting  to  a  third  party,  with  the  assent  of  the 
original  tenant,  shall  have  the  same  operation.  The  case, 
as  so  understood,  does  not  appear  to  me  to  be  open  to 


(a)  2B.&A.  119. 


{b)  IC.  &M.  188. 
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much  objection;  but  any  attempt  to  carrj  it  beyond  the 
reason  on  which  it  is  founded,  would  evidently  be  at- 
tended with  the  most  dangerous  consequences;  and  to 
apply  it  to  a  case  like  the  present  would,  I  think,  be  to 
carry  it  beyond  the  reason  on  which  it  rests;  for,  in  this 
case,  the  only  rent  received  after  the  death  of  Anna  Maria 
Pope  is  expressed  to  have  been  received  from  her  execu- 
tors through  the  payment  of  the  Defendant  Charlotte 
Pope;  and,  after  weighing  the  observations  which  were 
made  upon  the  correspondence,  it  is  impossible,  I  think, 
to  give  greater  effect  to  it  than  was  given  to  the  receipt  of 
the  rent  in  Graham  v.  Whichelo.  It  could  create  no  te- 
nancy in  Charlotte  Pope;  and  although  there  was  an  ac- 
ceptance of  a  new  tenant  in  1849,  this  does  not  appear  to 
have  been  assented  to  by  the  executors;  nor  do  I  see  how, 
if  they  had  assented  to  it,  it  could  be  held  to  have  related 
back  and  created  a  tenancy  before  that  period.  This  ap- 
pears to  me  to  be  an  answer  to  the  attempt  which  was 
made  to  rest  the  case  upon  the  doctrine  of  estoppel.  I  am 
of  opinion  that  the  Plaintiff  is  entitled  to  a  decree  for  an 
account  of  the  rent  and  the  usual  accounts  of  the  estate, 
assets  not  being  admitted;  but,  under  the  circumstances 
of  the  case,  I  shall  give  no  costs  to  the  hearing. 


1862. 


Judgment. 
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A  bequest  to 
the  £unily  of 
G.,  held  not  to 
be  void  for  un- 
certainty; but 
construed  to  be 
a  gift  to  the 
children  of  (?^ 
(an  uncle  of  the 
the  testator, 
known  to  and 
on  terms  of  in- 
timacy with 
him,)  as  joint 
tenants,  and 
not  to  include 
the  parents  or 
their  grand- 
children. 


GREGORY  V.  SMITH. 

XHE  testator,  A,  F,  Womell,  by  his  will,  m^de  the  13th 
of  August,  1832,  after  giving  1000/.  to  his  wife,  gave  the 
remainder  of  his  property  to  his  wife  and  father,  to  be  di- 
vided in  equal  proportions;  and  that  they,  as  executors  of 
his  intentions,  should  carry  on  or  dispose  of  his  business, 
as  and  when  they  thought  proper;  and  directed  that,  after 
the  death  of  his  wife  and  father  and  mother,  the  bulk  of 
the  property,  exclusive  of  the  lOOOl,  should  be  given  to 
the  families  of  Gregory  and  Gear, 

After  the  death  of  the  wife  and  father  of  the  testator, 
the  bill  was  filed  by  the  children  of  George  Gregory  and 
the  surviving  children  of  Mary  Gear  against  the  repre- 
sentative of  the  wife,  who  survived  the  father,  for  the  dis- 
tribution of  the  estate.  The  Court,  at  the  hearing,  direct- 
ed the  Master  to  inquire  and  state  who  were  the  next  of 
kin  of  the  testator  at  the  time  of  his  decease,  and  whether 
the  Defendants  George  Gregory  and  Mary  Gear,  who  were 
an  uncle  and  an  aunt  of  the  testator,  were  the  persons  in- 
tended by  the  testator  by  the  description  of  the  families 
of  Gregory  and  Gear;  and  if  he  should  find  that  they  were, 
then  to  inquire  and  state  what  children  and  descendants 
there  were  of  the  said  George  Gregory  and  Mary  Gear,  and 
when  they  were  respectively  born;  and  if  he  should  find 
that  the  said  George  Gregory  and  Mary  Gear  were  not  the 
parties  intended  by  the  said  description,  then  to  inquire 
and  state  who  were  the  parties  so  intended. 

The  Master  found  who  were  the  next  of  kin  of  the  tes- 
tator; and  that,  at  the  time  of  making  his  will  and  of  his 
death,  he  was  well  acquainted  and  upon  intimate  terms  of 
friendship  with  the  Defendants  George  Gregory  and  Mary 
Gear,  and  with  the  Plaintiffs,  the  children  o{  George  Gregory 
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and  the  children  of  Mary  Gear,  and  two  deceased  chil- 
dren of  Mary  Gear;  and  that,  besides  such  Plaintiffs, 
Defendants,  and  deceased  children,  there  was  not  any 
other  person  of  the  family  of  Gregory  or  of  the  family  of 
Gear  who  was  living  at  the  date  of  the  will,  and  who  was 
in  any  way  related  or  known  to  the  testator.  And  the 
Master  therefore  found  that  the  Defendants  George  Gre- 
gory and  Mary  Gear  were  the  persons  intended  by  the 
testator,  in  his  will,  by  the  description  of  Gregory  and 
Gear. 


1862. 


8taiemenL 


Mr.  Humphry  argued,  that  the  two  families,  meaning 
thereby  the  children  o{  George  Gregory  and  Mary  Gear,  took 
the  property  as  joint  tenants;  and  that  it  was  divisible 
amongst  the  ten  survivors  in  equal  shares:  Barnes  y. 
Patch  (a),  Wood  v.  Wood  (6),  White  v.  Briggs  (c). 


ArffumenL 


Mr.  JSToB,  for  the  representative  of  a  deceased  child  of 
Mary  Gear,  argued,  also,  that  "  families''  meant  the  chil- 
dren, but  that  they  took  as  tenants  in  common ;  and  that 
a  child  who  survived  the  testator,  but  afterwards  died, 
took  a  share. 

Mr.  W.  R.  EUis,  for  grand-children  of  Mary  Gear,  in- 
cluding children  of  children  who  were  alive  when  the  fund 
became  divisible,  and  children  of  children  who  survived 
the  testator  and  died  before  the  fund  became  divisible, 
cited  Batsford  v.  Kdbell  (d),  Cruwys  v.  Colman  (e), 

Mr.  Goldsmith,  for  George  Gregory  and  Mary  Gear,  the 
parents  of  the  two  classes  of  children,  cited  Blackwell  v. 


(a)  8  Ves.  604. 
{h)  3  Hare,  66. 
(c)  2  Ph.  683. 


(d)  3  Ves.  363. 

(«)  9  Ves.  319 ;  1  Roper's  Leg. 
688. 
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ArgiumenL 


BtiU  (a),  In  ths  Matter  of  Parkinson's  Estate  (6),  and  Beales 
▼.  Crisford  (c). 

Mr.  Drewry,  for  the  next  of  kin  of  the  testator,  contend- 
ed, that  the  gift  was  void  for  uncertainty.  The  "  families 
of  Oregory  and  Oear"  was  an  expression  too  indefinite  to 
be  ascertained.  It  would  in  a  large  sense  include  an  en- 
tire kindred  or  clan,  all  those  bearing  a  particular  name, 
or  derived  from  a  common  stock;  and  there  was  no  autho- 
rity for  restricting  its  meaning:  Doe  d.  Hayter  v.  Join" 
viUe  (d),  Crwwys  v.  Golman  (e),  Robinson  v.  Waddelow(/). 

Mr.  Bickner  for  another  Defendant 


Vicb-Chancblloe  : — 

Judgment.  It  has  been  contended  that  this  bequest  is  void  for  un- 
certainty,  from  the  impossibility  of  deciding  which  of  the 
many  interpretations  of  the  word  "  families  "  ought  to  be 
adopted.  If  the  meaning  of  the  testator  cannot  be  ascer- 
tained, the  bequest  is  no  doubt  void;  but  it  is  the  duty  of 
the  Court  to  ascertain  the  meaning,  if  it  be  possible.  Now 
I  think  the  meaning  of  the  word  "  family''  is  prima  facie 
children,  and  that  that  construction  ought  to  be  adhered 
to,  unless  some  reason  be  found  in  the  context  of  the  will 
for  extending  or  altering  it  It  was  argued,  that  the  ex- 
pression "  families  of  Oregory  and  Oear  "  did  not  neces- 
sarily import  the  families  of  any  particular  persons,  but 
might  be  read  as  if  the  words  had  been  Gregory  family 
and  Gear  family.  It  occurred  to  me  that  any  question  on 
this  point  might  be  precluded  by  the  terms  of  the  decree, 


(a)  1  Keen,  176. 

(6)  1  Sim.,  N.  S.,  242. 

(c)  13  Sim.  5D2. 


(d)  3  EajBt,  172. 

(e)  9  Ves.  319. 
(/)  8  Sim.  134. 
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which  referred  it  to  the  Master  to  inquire  whether  the 
Defendants,  George  Gregory  and  Mary  Gear,  were  the  per- 
sons intended  by  the  description  of  the  families  of  Gregory 
and  Gear.  I  do  not  think,  however,  that  the  decree  was 
intended  to  determine  this  point;  and  I  am  of  opinion 
that  the  Court,  in  now  construing  the  will,  is  not  bound 
by  the  form  of  the  decree.  Upon  considering  the  argu- 
ment to  which  I  have  referred,  I  do  not  see  any  ground 
for  distinction  between  the  effect  of  a  gift  to  the  families 
of  George  Gregory  and  Mary  Gear,  and  a  gift  to  the  Gre- 
gory and  Gear  families.  There  do  not  appear  to  be  any 
other  families  known  to  the  testator  than  those  pointed 
out  by  the  Master's  report;  and  there  is  nothing,  there- 
fore, which  would  justify  me  in  distinguishing  this  case 
from  that  of  Barnes  v.  Patch  (a).  There  the  gift  was  to 
"  brother  Lancelots  and  sister  Esther's  families.'*  Any  at- 
tempt at  distinction  between  the  two  cases  would,  I  think, 
be  unsound.  On  the  authority  of  Barnes  v.  Patchy  I  must, 
therefore,  declare  that  the  children  of  those  two  persons 
are  entitled,  and  that  the  parents  are  not  included.  Whe- 
ther, originally,  under  a  gift  to  A.'s  family  or  the  family 
of  J..,  A.  should  not  have  been  included  in  the  benefit  of 
the  bequest  I  may  possibly  doubt;  but  it  will  be  much 
better  to  abide  by  the  decision  in  Barnes  v.  Patch  than  to 
draw  any  distinction  between  the  cases,  for  which  there 
is  no  sufficient  ground. 


1852. 


Judgment, 


The  next  question  is,  whether  the  grand-children  of 
George  Gregory  and  Mary  Gear,  bom  after  the  death  of 
the  testator,  take  any  interest  in  the  fund;  and  in  support 
of  the  argument  on  their  behalf,  the  case  of  Batsford  v. 
KebbeU  (6)  was  cited,  and  it  was  contended,  that  nothing 
was  vested  until  the  death  of  the  father,  mother,  and  wife 
of  the  testator.     Crutuys  v.  Colman  (c)  was  also  cited  in 


(a)  8  Ves.  604.         (6)  3  Ves.  363.         (c)  9  Ves.  319. 
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favour  of  the  same  construction,  where  the  legacy  vested 
in  the  next  of  kin  at  the  death  of  the  tenant  for  life.  But 
the  effect  of  the  construction  in  Bats/ord  v.  KdbeU  is  not 
to  alter  the  class  to  take  under  the  gift,  nor  does  the  case  of 
Crwtvys  V.  Colman  alter  the  class.  The  effect  of  those  cases 
is  only  to  vary  the  persons  who  are  to  take  as  members  of 
the  class.  The  meaning  of  the  gift  to  the  "  families"  of 
these  persons  is  not  altered  by  reference  to  these  cases;  and 
I  am  of  opinion  that  the  grand-children  are  not  entitled. 


The  only  remaining  question  was,  whether  the  legatees 
could  take  as  tenants  in  common  or  as  joint  tenants,— two 
of  the  children  of  Mary  Gear,  who  were  living  at  the  date 
of  the  will  and  of  the  death  of  the  testator,  having  died 
before  the  widow  of  the  testator.  There  is  no  doubt  the 
Court  leans  to  the  construction  which  creates  a  tenancy 
in  common ;  but  there  must  be  something  to  alter  the  legal 
effect  of  the  language  which  is  used;  and  upon  examining 
this  will  I  cannot  find  any  ground  for  holding  that  the 
will  creates  a  tenancy  in  common.  To  hold  it  to  be  a 
tenancy  in  common  because  the  fund  must  be  divided  for 
the  purpose  of  payment,  would  be  to  adopt  a  principle 
that  would  convert  every  joint  tenancy  of  an  equitable 
interest  into  a  tenancy  in  common. 
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1851. 


EAST  V.  TWYFORD. 


June  11  tA, 
12^  ds  im. 

TIfov,  6th, 
HE  Plaintiff  claiming  to  be  tenant  in  tail  of  certain  es-  BequMtofpro- 

tates  which  had  been  purchased  in  pursuance  of  directions  perty  (monies 

,  ,         ,  to  be  laid  oat  in 

contained  in  the  will  of  Sir  Gilbert  East,  executed  a  dis-  land)  to  z^  and 
entailing  deed,  for  the  purpose  of  converting  his  supposed  his  eldest  law- 
estate  tail  into  a  fee  simple,  and  filed  his  bill  for  a  con-  ^i^i?**!?'' 

^     '  son,  ftc,  re- 

veyance  of  the  legal  estate.    The  question  was,  whether  mainder  to 

,      .  ,  others  in  succM- 

the  Plaintiff  took  an  estate  tail,  or  an  estate  for  life  only.  sion;withadi- 
The  material  parts  of  the  will,  which  was  voluminous,  are  Sse  of'the  d^" 
stated  in  the  note  (a).    The  judgment  of  the  Vioe-Chancel-  *T*  ^."'•^- 

^  '  •'      ^  est  son,  in  any 

of  the  cases, 
then  the  property  to  go  to  the  second  son,  and  so  on  according  with  primogenitare;  but  in  eyery 
case  a  grandson  to  inherit  before  a  younger  son,  and  before  the  next  named  in  the  entail,  or  any  of  his 
sons: — Held,  upon  the  language  of  the  whole  will,  that  the  testator  did  not  regard  Zb  as  the  stock 
or  stirps,  but  looked  to  the  sons  of  Z.  as  the  parties  from  whom  the  property  was  to  doTolye  in  suo- 
eession;  and  that  L.  took  an  estate  for  life  only. 

The  tact,  that,  whcrerer  a  limitation  occurred  in  the  will  in  &Tonr  of  sons,  it  was  accompanied  by 
the  provision  that  they  should  take  in  order  of  primogeniture,  and  that  there  was  no  such  prorisioii 
as  to  grandsons — Add  to  indicate  that  the  sons  were  intended  to  take  by  particular  desciiptioQ,  aiid 
the  grandsons  as  a  class. 


(a)  The  first  part  of  the  will 
was  dated  the  10th  of  January, 
1819,  and  related  principally  to 
the  property  comprised  in  No.  1, 
— ^the  funded  property,and  in  No. 
2,— the  Fifidd  estate.  The  part 
relating  to  the  property  com- 
prised in  Number  2,  was  divided 
into  two  branches,  one  branch 
containing  the  limitations  of  the 
property,  and  the  other  branch 
the  particulars  of  it,  and  the 
terms  and  conditions  which  at- 
tached to  the  limitations.  The 
first  branch,  after  an  introduo- 
tory  declaration  that  the  instru- 
ment was  the  testator^s  will  (see 
13  M.  &  W.  201),  proceeded:  "I 
do  also  hold  forth  to  the  direst 


execrations  and  infamy  any  per* 
son  or  persons  endeavouring  to 
alter  or  to  overset,  by  suffering 
a  recovery,  by  any  Act  of  Parlia- 
ment, or  in  any  other  way,  these 
directions  herein  set  down  for 
their  own  or  any  other  person's 
interest ;  and  further,  that^  if  the 
injunctions  and  directions  in 
Number  1  be  not  most  fully  and 
rigidly  adhered  to  in  every  re- 
spect by  the  individual  first  to 
inherit  after  E,  (b)  and  therein 
set  down,  that  then  I  order  and 
bequeath  the  property  afbresaid, 
set  down  and  particulaiised  in 
Number  1,  to  go  to  IT.  (c) ;  if  not, 
to  L.  {d) ;  and  afterwards  to  his 
eldest  lawfully-begotten  son;  &c., 


(&)  Eleanor  Mary  East  (Lady     EoibeH  ClayUm, 
Ead).  (d)  Gilbert  EaM  Clayton^  now 

(c)  The  second  son  of  WiUiam      O.  E,  O.  East,  the  Plaintiff, 
VOL.  IX.  AAA  H.  W^ 
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V. 
'  TWVFORD. 

8tat4:merU, 


lor  shews  the  form  in  which  the  argument  was  presented 
to  the  Court. 


on  the  sole  condition  of  their 
fully  and  unequivocally  con- 
forming to  the  conditions  there- 
in set  down,  but  not  otherwise. 
If  he  or  they  shall  not,  in  every 
respect  and  tittle,  conform  there- 
to, then,  and  in  that  case,  I  leave 
and  bequeath  the  property  afore- 
said in  Number  1,  to  jV.  (a) ;  and, 
at  his  decease,  to  his  eldest  legiti- 
mate son,  &c. ;  and  in  case  he  or 
they  shall  not,  in  like  manner, 
rigidly  and  fairly  comply  with 
these  conditions  in  Number  1  set 
down,  then  I  bequeath  the  said 

property  to  ;    and  at 

his  decease,  to  his  eldest  legiti- 
mate son,  &c.;  now,  in  case  of 
his  or  their  non-compliance  in 
any  respect  to  the  conditions  set 
down  in  Number  1,  then  the 
said  property  shall  go  to  0.  (b) ; 
and,  at  his  decease,  to  his  eldest 
legitimate  son,  &c.,  but  still  only 
if  he  and  they  do  unconditionally 
comply  with  its  orders  and  direc- 
tions. In  case  of  the  decease  of 
an  eldest  son  in  any  of  the  above- 
named  cases,  or  in  any  subse- 
quently named,  then  the  pro- 
perty in  Number  1  shall  go  to 
the  second  legitimate  son,  and 
so  on  according  with  primogeni- 
ture ;  but  it  is  my  will  and  order 
that  in  every  case  a  grandson 
shall  inherit  before  the  next 
named  in  the  entail,  or  any  of 


his   sons.      If 


or 


his  sons  shall  not  comply  wi^ 
the  terms  here  specified  mos^ 
particularly,  the  property  set 
down  in  Number  1  shall  go  to 
P  (c) ;  and  at  his  decease  to  his 
eldest  legitimate  son,  &c.;  and 
again,  in  case  of  noncomplisnce 
in  the  last-named,  or  any  one  of 
his  sons,  who  may  be  entitled  to 
inherit  by  the  conditions  of  this 
will,  I,  in  that  case,  beqneath 
the  property  set  down  in  Number 
1,  to  Q.(dX  and  then  to  F.(«), 
and  his  eldest  son,  &c.,  after  his 
decease;  and  if  neither  he  or 
they,  or  any  one  individual  here- 
in set  down  or  designated,  though 
unborn,  shall  fully  bind  himself 
or  themselves  to  adhere  to  its 
conditions  unequivocally,  then, 
and  in  that  case,  I  hereby  be- 
queath all  the  property  set  forth 
in  Number  1  aforesaid,  to  in- 
crease the  funds  of  my  alms- 
house, which  may  then  be  ex- 
tended in  every  way  twenty  fold 
or  more.  Now  it  will  be  the 
business  and  interest  of  course 
of  the  person  next  to  inherit  the 
property  set  down  in  Number  1, 
to  make  full  inquiries  as  to  the 
fulfilment  of  the  orders  and  con- 
ditions required ;  and  if  he  do 
find  that  such  orders  and  condi- 
tions are  not,  or  have  not,  been 
fully,  fairly,  and  unconditionally 


(a)  The  eldest  son  of  Richard 
Rue  Clayton, 

(b)  The  eldest  son  of  Augugtus 
Philip  Clayton, 


(<?)  The  eldest  son  of  WiUiam 
Tonge. 
id)  WiUiam  Capd  Clayton, 
(e)  Gilbert  East  Jolife. 
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Mr.  James  Parker,  Mr. 
Plaintiff,  in  support  of  the 

complied  with,  then  I  hereby 
orde-  him,  without  further  delay, 
to  claim  and  take  possession  of 
the  property  set  down  in  Number 
1  in  his  right.  This  will,  of 
course,  be  done  through  the  me- 
dium of  the  executors  and  trus- 
tees. Notwithstanding  anything 
which  has  been  hereinbefore  be- 
queathed and  ordererl,  I  do  here- 
by leave  and  bequeath  to  the 
eldest  legitimate  son,  and  other 
sons  in  succession,  if  any,  of 
,  [meant  sls  A.H,  East,  de- 
ceased, and  therefore  cancelled], 
all  the  property  bequeathed  in 
Number  1,  next  after  the  decease 
of ,  and  then  and  after- 
wards to  ,  &c.,  as  before 

willed  and  left  in  every  respect ; 
but  this  only  in  case  the  eldest 

son  of ,  and  other  sons, 

shall  rigidly  and  strictly  adhere 
to  the  conditions  required  and 
herein  stated ;  if  not,  it  will  pro- 
ceed to  ,  on  the  decease 

of  iT.,  as  before  set  down. 

The  next  branch  of  the  first  part 
of  the  will  was  headed  "  Number 
1,"  and  was  as  follows : — **  At  my 
decease,  I,  Gilbert  East,  leave  the 
appropriation  of  all  dividends 
arising  from  Bank  Stock,  95,995/. 
2».  8(/.  Old  South  Sea  Annui- 
ties ;  7000/.  New  South  Sea  An- 
nuities; 7000/.  £5  per  Cent, 
1797 ;  or  any  other  stock  stand- 
ing in  my  name,  whether  foreign 
or  British,  be  the  same  more  or 
less,  to  K.  for  her  natural  life ; 


Roll,  and  ilr.  Bates,  for  the 
bill,  cited  Robinson  v.  Robin- 

and  afterwards,  I  request  R.  (a), 
and  his  heirs,  &c.,  and  S,  (6),  and 
his  heirs,  &c.,  who,  I  flatter 
myself,  will  take  on  themselves 
the  trouble  to  act  as  my  execu- 
tors and  trustees  in  this  my  will, 
to  proceed  directly  to  lay  out,  in 
one  or  more  freehold  estates,  but 
one  is  more  congenial,  if  prac- 
ticable, with  my  wishes,  all  the 
above  recited  stocks,  [describing 
the  nature  of  the  estates  desired 
to  be  purchased].  All  dividends 
accruing  from  the  said  stocks,  on 
and  affc«r  the  decease  of  K.,  shall, 
as  they  become  due,  be  again 
vested  in  Bank  Stock,  until  the 
aforesaid  estate  be  purchased, 
and  form  part  of  the  purchase- 
money;  and  it  is  my  will  and  di- 
rection, that,  if  all  (except  what 
may  be  hereafter  excepted)  the 
stocks  be  not  laid  out  in  land, 
as  aforesaid,  within  eighteen 
calendar  months  next  after  the 
decease  of  JT.,  or  of  my  decease 
(if  she  shall  die  first),  then  I 
will  and  direct  that  all  the  pro- 
perty set  forth  in  this  Number  1 
do  go  to  the  next  to  inherit,  as 
is  hereinbefore  particularly  and 
clearly  set  forth:  and  in  case 
of  a  further  non-compliance,  the 
property  set  forth  in  this  Num- 
ber 1  shall  go  on  to  every  per- 
son designated  (whether  born  or 
unborn)  in  the  former  part  of 
this  will  to  the  end  of  the  en- 
tfiil,  allowing  eighteen  calendar 
months  to  each  successive  indi- 
vidual, to  vest  the  stocks  in  land, 


1861. 


ArgumetU, 


(a)  Samuel  Twyford. 


(6)  Samuel  GirdlesUme. 


A  AA  2 
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ArffumemU 


son  (a),  Austen  v.  Taylor  (&),  MeUish  v.  MeUisk  (c),  Doe  d. 
Phipps  V.  Mulgrave  (d),  Byfidd's  case  (e),  iTitigf  v.  Jfrf- 
^^^  (/),  MUliner  v.  Robinson  {g). 


(a)  2  Ves.  225;  iS'.  (7.,  1  Burr. 
38,  nom.  Robinson  r  Micks,  3Bro. 
P.  C.  180. 

(5)Ainb.376. 

(c)2B.&a520. 


(d)  6  T.  R.  320. 

(e)  43  Eliz.;  Cited  3  Atk.  737. 
(/)  1  Vent.  225,  231. 

(^)  Fra.  Moore,  682. 


and  commencing  from  his  taking 
possession  thereof.  It  is  my  will 
and  direction,  that  the  sncces- 
sion  of  and  inheritance  to  all  the 
property  set  forth  in  this  Num- 
ber 1,  at  the  decease  of  each  per- 
son, as  it  may  happen,  in  posses- 
sion, shall  be  in  every  respect 
and  way  the  same  as  in  the  case 
of  non-compliance  with  the  con- 
ditions herein  stated;  and  which, 
I  suppose,  to  be  so  clearly  and 
explicitly  set  down,  as  not  to  re- 
<|uire  repetition  here.  The  more 
usual  way  in  wills  is  to  invest 
the  trustees  with  the  property, 
who  are  then  directed  how  to  ap- 
propriate it.  I  have  not  follow- 
ed this  custom,  but  consider  the 
plan  I  have  pursued  equally  as 
legal,  and  perhaps  more  intelli- 
gible. Every  person,  on  taking 
possession  of  the  property  be^ 
queathed  in  this  Number  1,  shall 
drop  every  other  name  save  and 
except  that  of  Gilbert  East  only, 
and  take  the  arms,  motto,  and 
crest  of  my  family,  which  are  af- 
fixed to  the  bottom  or  foot  of 
this  page,  under  the  penalty  of 
the  whole  of  this  property  iu 
Number  1  bequeathed  going  to 
ihe  next  to  inherit,  as  before  set 


down,  and  to  the  end  of  the  en- 
tail, in  case  of  non-complianoe  of 
the  individual  next  claiming  pos- 
session of  Number  1  property. 

At  page  13  of  the  book,  the 
will  proceeds  to  deal  with  the 
property  Number  2,— the  Fifidd 
estate.  After  mentioning  the 
jiarticulars  of  that  estate,  the 
will  proceeds  thus : — ^"  This  pos- 
session I  leave  and  bequeath  (if 
mine  at  my  decease)  to  K.  for 
life,  and  then  to  0,  for  life,  and 
then  to  his  eldest  legitimate  son, 
and  afterwards  to  his  other  sons, 
if  the  eldest  have  no  issue  male ; 
it  being  my  will  and  intention, 
in  this  as  well  as  in  the  cases 
set  down  in  Number  1,  that  a 
grandson  legitimate  shall  inherit 
before  a  younger  son.  If  0. 
shall  die  without  issue  malev 
then  I  leave  the  above-named  es- 
tate at  Fifidd  to  N.{h)  for  his 
life,  and  then  to  his  eldest  son, 
exactly  the  same  as  in  the  fore- 
going case;  and  in  case  here  of 
no  male  issue^  then  I  bequeath 
this  estate  above-named  to  J/,  for 
life  only,  and  then,  precisely  as 
before  directed,  to  his  eldest  and 
other  sons,  after  the  eldest^  if  the 


(h)  The  eldest  son  of  EuAard  Bue  Clayton. 
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Mr.  Mcdins  and  Mr.  KerU  for  OUbert  East,  the  infant  son         lesi. 
of  the  Plaintiff. 


last  have  no  son,  in  the  case 
here  of  no  issue  male,  the  Fijield 
possession  shall  go  to  Q.  and  his 
eldest  son,  and  afterwards  to 
other  sons  as  before  recited;  and 
in  case  of  failure  of  male  issue 
here  again,  I  then,  and  in  that 
case,  leave  this  Fijield  estate  to 
W.  (a)  for  his  life,  and  then  to  his 
eldest  son  legitimate,  and  after- 
wards to  his  other  sons  in  suc- 
cession of  primogeniture,  if  the 
eldest  have  no  issue  male;  it  be- 
ing my  wish  and  desire  that  this 
said  estate  shall  not  be  sold, 
which,  as  it  cannot  be  done  with- 
out sufiering  a  recovery,  and  that 
only  under  certain  contingencies, 
I  have  endeavoured  all  in  my 
power  to  prevent,  and  do  hereby 
mean  fully  to  express  my  disap- 
probation of  its  being  sold,  on 
any  legal  contingency  occurring. 
I  do  hereby  declare,  that  it  is 
my  intention  that  no  timber  shall 
be  cut  on  any  of  my  estates  save 
only  for  necessary  repidrs,  and 
ornamental  timber  not  even  for 
that  purpose.  The  executors  and 
their  heirs  are  requested  parti- 
cularly to  attend  to  this.** 

The  will  then  disposed  of  the 
furniture  and  live  stock  at  Fi- 
fidiy  and  made  provision  for 
the  maintenance  of  dogs,  &c.,  and 
other  animals  belonging  to  the 
testator,  for  whose  maintenance 
some  weekly  and  other  pjiy- 
ments  were  directed  to  be  made 
by  the  person  who  should  be  in 


possession  of  the  property  be- 
queathed in  Number  1.  It  then 
directed  that  the  monies  left  at 
the  testator's  bankers  should  first 
be  applied  to  his  debts  and  fune- 
ral expenses,  and  then  to  the 
payment  of  legacies;  and  that 
whatever  sum  might  be  wanting 
to  complete  the  entire  payment  of 
the  whole,  should  be  raised  from 
the  dividends  of  the  testator's 
different  stocks  that  should  be  re- 
ceived after  his  decease,  until 
they  all  were  paid ;  and  that  all 
legacy  duty  should  be  paid  by  his 
residuary  legatee;  and  it  ap- 
pointed the  person  first  entitled 
to  receive  the  property  set  down 
and  detailed  in  Number  1  to  be 
the  residuary  legatee.  It  then 
gave  legacies  to  servants,  and 
proceeded  thus: — 

**  I  leave  all  my  specimens  of 
natural  history  to  the  person  in 
possession  of  the  property  set 
down  and  bequeathed  in  Num- 
ber 1,  except  what  I  may  else- 
where leave.  I  leave  all  my  fire- 
arms to  the  person  in  possession 
of  Number  1  property,  excepting 
what  I  may  hereafter  except. 
I  leave  the  following  pictures, 
drawings,  and  prints,  set  down 
to  the  persons  hereinafter  men- 
tioned. All  the  rest  I  leave  to 
the  individual  actually  in  pos- 
session of  the  property  set  down 
and  bequeathed  in  Number  1, 
and  to  go  as  heir-looms,  to  be  in- 
herited by  each  one  in  succession^ 


TWTFOaDi. 


(a)  The  eldest  son  oiJoKnUoyd  Clayt<m. 
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Mr,  BetheU  and  Mr.  Wickens  for  Henry  Hugh  O'Donel 
Clayton  (a),  the  second  son  of  WiUiain  Robert  Clayton;  and 


ArgumenL 


(a)  The  person  indicated  by 
the  letter  M.  on  the  card.  The 
Vice-C/iancellor,  on  hearing  the 
counHel  for  this  party,  said,  that 
it  was  not  to  be  drawn  into  a 
precedent,  or  to  be  considered  as 
necessary  or  proper  to  make  par- 
ties to  a  suit,  in  such  a  case,  any 
person  claiming  an  interest  be- 


hind a  tenant  in  tail.  It  was 
snggested,  as  a  reason  in  this 
case,  that  the  first  Defendant  was 
the  infant  son  of  the  Plaintiff 
and  that  it  might  be  open  to  all 
to  contend,  that  the  parties  be- 
fore him  in  the  limitations  took 
successive  life  estates. 


as  hereinbefore  particularly  de- 
scribed as  to  succeed  to  the  pro- 
perty bequeathed  in  Number  1. 
I  leave  all  my  plate  and  plated 
articles,  excepting  only  those 
which  shall  be  hereafter  be- 
queathed, to  the  individual  ac- 
tually in  possession  of  the  pro- 
perty bequeathed  in  Number  I, 
and  to  go  as  heir-looms  according 
with  the  succession  hereinbefore 
particularly  described.  I  leave 
all  my  books,  excepting  only 
such  as  may  be  hereafter  be- 
queathed, to  go  to  the  person  ac- 
tually in  possession  of  the  pro- 
perty set  forth  in  Number  1,  and 
to  be  deemed  heir-looms." 

Other  legacies  are  then  given, 
and  all  the  testator's  goods  and 
chattels,  (save  only  those  be- 
queathed), are  left  to  the  person 
who  shall  possess  the  property 
set  forth  in  Number  1  as  heir- 
looms. There  are  then  some 
other  legacies,  and  amongst  them 
the  following: — "I  leave  unto 
each  of  my  nephews,  that  is,  sons 
of  my  sister  Mary  Clapton,  after 


the  decease  of  my  wife  Eleanor 
Mary  East^  all  and  except  the 
one  first  to  inherit,  if  any,  my 
property  set  down  at  Number 
7  of  this  book  (6),  lOOO/.  each." 

These  provisions  are  followed 
by  some  directions  as  to  the  tes- 
tator's funeral,  and  by  a  direc- 
tion for  the  reservation  of  an  an- 
nual sum  from  the  proceeds  or 
rent  of  the  gi*eat  tithes  of  Wi- 
tham,  to  keep  in  repair  the  vanity 
church,  tombs,  &c.,  the  person 
in  possession  of  the  property  set 
down  in  Number  I  to  have  the 
direction  and  ordering  of  the  re- 
pairs. And  the  will,  so  far  as  it 
is  under  the  date  of  January  10, 
1819,  terminates  with  the  gift  of 
some  further  legacies. 

The  will  commences  again  un- 
der the  date  of  the  4th  of  De- 
cember, 1819,  as  follows: — 
"  Whereas,  by  the  decease  of  my 
father,  Sir  William  Easty  which 
occurred  on  October  12th,  1819, 
and  by  my  'right  to  inherit  all 
his  freehold  lands  unbequeathed. 


{b)  Meaning,  undoubtedly,  No.  1,  at  p.  7. 
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Mr.  CampbM  for  the  eldest  son  of  the  last-named  Defend- 
ant, argued,  that  the  Plaintiff  took  an  estatefor  life  only,and 


the  following  landa  belong  to 
me,  and  are  in  my  power  to  dia- 
pose  of  them,  and  I  do  hereby 
dispose  of  them  as  follows:  to 
wit,  that  they  do  go  to  the  per- 
son Buocessiyely  described  in 
Number  1,  and  at  page  7,  and  on 
the  same  terms  and  injanctions 
in  erery  respect  as  have  been 
hereinbefore  particularly  set 
down.  [Then  follows  a  descrip- 
tion of  the  lands.] 

Under  date  of  1 1th  of  January., 
1820,  the  will  proceeds:  *"!,  Oil- 
bert  East,  finding  an  omission  in 
the  foregoing  pages  of  this  my  last 
will  and  testament,  do  here  cor- 
rect the  same,  scil.,  That  any  le- 
gitimate issue  I  may  haye,  either 
male  or  female,  shall  inherit,  next 
after  K^  and  before  Z.  and  all 
the  rest,  all  my  property  set  forth 
in  Numbers  1  and  ^  and  pages  7 
and  13  of  this  will,  as  follows:  I 
leave  those  properties  aforesaid 
to  my  eldest  son,  and  all  other 
my  suns  in  order  of  primogeni- 
ture, provided  my  eldest  son  have 
no  issue  male,  and  hereby  entaii 
them  in  my  £Gimily  to  the  utmost 
extent  the  laws  of  England  will 
admit;  but  in  failure  of  issue 
male  to  me,  I  leave  all  the  pro- 
perties aforesaid,  bequeathed  in 
Numbers  1  and  2,  and  in  pages  7 
and  13  of  this  book,  to  my  eldest 
daughter,  and  other  daughters 
after  her  in  order  of  primogeni- 
ture, and  to  their  heirs  male,pro- 
vided,  but  not  else,  that  each  one 
do  bear  the  name  of  Gilbert  East, 
using  no  other  name,  and  also 


bearing  my  armorial  devices  as 
hereinbefore  set  forth;  and  if 
these  injunctions  be  not  strictly 
complied  with,  I  then  leave  these 
properties  set  forth  in  Numbere 
1  and  2,  and  in  pages  7  and  13, 
and  before  rehearsed,  to  go  as 
hereinbefore  particularly  set 
down  and  bequeathed,  and  which 
will  be  the  succession  of  inherit- 
ance on  failure  of  issue  male  and 
female  to  me.  At  my  son  coming 
to  the  age  of  twenty-one  years, 
I  hereby  order,  shall  be  allowed 
any  sum  not  less  than  500^.  per 
annum;  and  on  his  marriage 
with  his  guardians'  approbation, 
6001.  more  per  annum;  each  of 
my  daughters  shall  be  paid  on 
their  marriage  with  their  guard- 
ians* consent^  or  on  arriving  at 
twenty-one  years  of  age,  10,000^. 
sterling;  each  one  to  be  paid  from 
the  properties  set  down  in  Num- 
ber 1,  and  at  page  7.  The  allow- 
ances also  to  my  son  shall  be  paid 
from  the  same  source.  All  my 
younger  sons  shall  be  paid  on 
their  coming  of  age  10,000^.  ster- 
ling each,  from  the  properties  set 
down  in  Number  1  and  at  page  7.'' 

There  then  follow  a  number  of 
detached  passages  of  the  will, 
without  date,  applying  to  differ- 
ent subjects.  So  far  as  they  are 
material  they  are  as  follows :  (P. 
38.)  "It  is  hereby  my  order  and 
direction,  that  any  legitimate  is- 
sue of  mine  who  may  have  a  right 
to  inherit  my  properties  set  down 
in  Number  1  and  page  7,  and 
Number  2  and  page  13,  shall  in 
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cited  Hodgson  v.  Ambrose  (a),  Malcolm  v.  Taylor  (6),  Meure 
V.  Meure  (c),  BaskervUle  v.  BaskerviUe  (d),   Houston  ▼ 


(a)  Feame*8  Coating.Bem^  7th 
edit.,  174. 

(6)  2  Rubs.  &  My.  416. 


(c)  2  Atk.  265. 
Id)  Id.  279,  281. 


every  respect  be  liable  to  the  pe- 
nalties of  all  and  every  refusal  to 
comply  with  the  injunctions  and 
orders  hereinbefore  set  down  and 
directed,  and  those  which  may  be 
hereafter  ordered.    And  where- 
as I  hold  of  my  father,  Sir  Wil- 
liam Eatt^  Bart.,  certain  lease- 
hold estates,  held  on  lives,  the 
same  being  entailed,  and  with 
an  injunction  that  the  holder  of 
them    shall    renew    such   lives 
whenever   they  shall   drop   or 
cease :   Now  I  do,  in  furtherance 
of  such  his  order,  hereby  enforce 
the  same  as  my  express  will  and 
pleasure,  and  request  my  execu- 
tors and  trustees  from  time  to 
time  to  see  the  same  enforced; 
and  moreover,  that  they  will  en- 
force the  renewal  of  any  lease- 
hold estates  held  for  a  term  of 
years,  that  I  may  be  possessed 
of,  either  as  an  inJieritanoe  from 
my  fisither  Sir  WiUiam  £cut,  or 
being  mine  by  any  other  means ; 
and  this  latter  injunction  shall 
be  in  force  as  to  any  leasehold 
estates  held  on  lives  that  I  may 
be  possessed  of  by  any  purchase, 
bequest,  or  any  other  means."  •  • 
(P.  40.)  "And  whereas,  by  error 
or  inadvertence  in  the  will  of 
my  late  &ther  Sir  WiUiam  Eaat^ 
there  may  be  a  possibility,  that, 
under  certain  contingencies,  the 
great  tithes  of  Wiiham  in  EsseXj 
held  for  many  years  on  a  lease  of 
three  lives  by  my  fiunily,  under 


the  Bishop  of  London^  and  the 
church   containing   the   burial- 
vault  of  my  fiunily,  may  be,  I  say, 
sold  to  fulfil  certain  bequests  fto. 
in  the  will  of  my  late  father  afore- 
said :  Now  my  will  is,  that  if 
the  contingencies  aforesaid  for 
the  necessity  of  sale  shall  ever 
occur,  and  that  the  person  in 
actual  possession  of  my  property 
set  forth  in  Number  1  does  not 
purchase  the  lease  of  the  great 
tithes  of  Witham  aforesaid,  that 
then  all  the  property  set  forth  in 
Number  1  shall  go  to  the  next 
to  succeed  to  this  property  last 
mentioned ;  and  shall  further  go 
on  throughout  the  whole  entail, 
till  one  person  be  found  to  com- 
ply with  this  so  proper  and  rear 
sonable  request;  and  if  no  one  in 
the  entail  hereinbefore  so  par- 
ticularly rehearsed,  shall  be  will- 
ing to  comply  with  this  order  of 
purchase  of  the  lease  of  the  great 
tithes  of  Witham^  then  the  whole 
property  set  forth  in  Number  1 
shall  be  vested  in  my  almshouse, 
which   may  then   be  extended 
every  way  twenty  fold  or  mofre. 
Any  guardian  or  trustee,  if  the 
necessity  of  sale  shall  occur  dur- 
ing the  nonage  of  any  person  in- 
heriting the  property  aforesaid, 
shall  have  power  to  purchase  the 
lease  of  the  great  tithes  of  Wit-' 
ham  aforesaid  for  such  minor, 
either  male  or  female,  being  then 
entitled  to  the  property  afore- 
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Hughes  (a),  Lewis  v.  Waters  (6) ;  on  tlie  construction  of  the 
will,  with  reference  to  the  question  of  the  extent  of  the 
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(a)  5  Buss.  116. 


{b)  6  East,  336. 


said.  Now  when  the  lease  of 
these  great  tithes  oiWitham  shall 
have  been  purchased  as  before 
described,  I  hereby  will  and  di- 
rect, that  they  form  part  of  the 
entail  in  every  way  and  respect^ 
as  the  other  property  set  down 
in  Number  1  and  page  7.*'  [The 
will  then  provides  for  7000^.  Old 
South  Sea  Annuities,  part  of  the 
property  described  in  Number  1 
being  reserved  to  meet  this  pur- 
chase, and  for  the  residue  of  the 
purchase-money  to  be  paid  firom 
the  proceeds  of  the  Bank  and  other 
stocks,  or  from  the  rents  of  land 
purchased  therewith ;  the  person 
in  actual  possession  nevertheless 
appropriating  the  dividends  of  the 
Old  South  Sea  Annuities.]  The 
testator  then  proceeds :  "  In  like 
manner,  and  for  reasons  similar 
to  those  described  above,  I  order 
and  direct,  that  if  ever  it  should 
so  happen  ihsit  ffall  PUxcCf  either 
alone,  or  together  with  lands 
left  to  me  for  life  only  by  my  fa- 
ther, and  being  &c.,  [describing 
them]  shall  be  about  to  be  sold, 
they  shall  also  be  purchased  by 
the  individual  in  possession,  or 
trustees  &c  for  such  individual;" 
with  the  same  provisions  in 
case  of  non-compliance,  and  for 
the  property  when  purchased 
becoming  part  of  the  property 
bequeathed  in  Number  1  and 
page  7,  as  he  has  before  made 
respecting  the  leasehold  tithes; 
the  purchase-money  to  be  pro- 
vided from  the  sale  of  lands  pur- 
chased with  the  stocks  comprised 


in  Number  1,  or  fhnn  the  stocks 
themselves;  and  the  testator  then 
adds :  ^  1  wish  here  to  admonish 
and  entreat  my  executors  and 
trustees,  and  their  heirs,  &e.y 
that  they  will  truly  and  lawfully 
put  in  execution  all  and  every 
one  of  these  orders  and  direc- 
tions set  down  by  me  in  this  my 
will  and  testament,  and  likewise 
to  observe,  that,  if  any  omission 
which  the  subtlety  of  the  law 
may  endeavour  to  elicit,  or  its 
jealousy  at  a  man  making  his 
own  will  may  prompt,  that  such 
omissions  and  mistakes  may 
be  adjusted  on  a  liberal,  gentle- 
manly, or  equitable  basis,  dis- 
carding the  frequently  miserable 
quirks  of  the  law  as  beneath  the 
notice  of  gentlemen,  who  are  so 
good  as  to  put  in  execution  the 
will  of  a  person,  who,  though  he 
may  be  said  to  possess  eccentri- 
cities, yet  he  is  sure  possesses  an 
honest  and  honourable  mind." 

The  next  of  these  clauses  pro- 
vides for  the  repairs  of  JBM 
Flaeef  directing  it  to  be  kept  in 
repair  by  the  person  in  actual 
possession  thereof  in  virtue  of 
the  will;  and  that  the  general 
fixtures  and  fiishion  of  the  house 
and  grounds  be  observed,  on  pe- 
nalty of  forfeiture  to  the  next 
heir.  At  page  46,  the  will  pro- 
ceeds: "I  have  inherited  by  en- 
tail certain  farms  in  the  county 
of  Suffolk,  [enumerating  them] 
together  with  two  freehold 
houses  in  Bow  Street,  and  in  Rue- 
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estate  thereby  given  to  the  Plaintiff,  Evans  dem.  Brooke 

V.  AsUey  (a),  Lord  Glenorcky  v.  Boaville  (6),  1  Rolle's  Abr. 

(a)  I  W.  BL  521.  (6)  Ca.  temp.  Talb.  3. 


ieU  Street  Covent-garden,  and  one 
leasehold  house  in  Carey-street. 
Now,  having  by  a  legal  process 
a  power  vested  in  me  of  disposing 
of  this  property  aforesaid  by  will, 
I  do  accordingly  bequeath  it  as 
follows :  First  to  K,,  and  then  to 
M,,  and  afterwards  to  his  eldest 
legitimate  son,  and  then  to  his 
oUier  legitimate  sons  in  order  of 
primogeniture,  provided,  but  not 
else,  the  eldest  have  no  issue  male 
if  he  have,  it  will  go  to  him, 
and  so  on  to  the  other  sons  in 
like  manner.  After  the  decease 
ofK.f  I  repeat,  I  bequeath  all  the 
property  aforesaid  to  M.,  and  his 
heirs  male,  in  the  manner  afore- 
said, as  in  the  case  of  X.  &c.,  at 
page  2;  and  I  mean  and  order 
ths^  this  mode  shall  prevail 
throughout  the  whole  entail,  un- 
der precisely  the  same  injunc- 
tions; and  again,  on  failure  of 
issue  male  legitimate,  I  bequeath 
all  the  property  aforesaid  to  0. 
and  his  heirs  male ;  and  next  to 
X.,'  all  under  the  same  rules  and 
injunctions  in  every  respect;  and 
next  to  W,  and  his  heirs  male 
legitimate ;  and  then  to  Q^  pro- 
vided, and  not  else,  that  he  do 
assume  my  name  and  arms,  as  is 
directed  particularly  at  page  11 
of  this  my  will,  and  then  to  his 
sons  in  order  of  primogeniture, 
who  shaU  also  take  my  name  and 
arms,  as  before  directed,  respect- 
ively; but  neither  §.  or  any  of 
his  issue  shall  assume  any  other 
names  than  those  set  down  at 
page  11  of  this  will,  or  use  other 


heraldry ;  if  they  do,  they  shall 
not  inherit  this  property." 

Another  of  the  clauses  (p.  oO) 
relates  to  property  in  London,  and 
is  as  follows: — "Anj  house  in 
London,  that  is,  which  I  occupy 
and  reside  in,  whether  my  own 
by  purchase  or  held  on  lease  or 
in  any  other  way,  that  may  be  in 
my  occupation  at  the  time  of  my 
decease,  I  hereby  bequeath  to  K.^ 

to  dispose   of  as   may 

think  fit;  but  if should 

die  before  me,l  then  bequeath  the 
house  and  appurtenances  afore- 
said to  M.f  to  dispose  of  as 


may  think  fit;  and  if 
should  die  before  me,  then  and 
in  that  case  I  leave  it  to  ^\  with 
this  distinction,  that  it  be  settled 
on  their  heirs  male.** 

Other  clauses  related  to  estates 
which  appeared  to  have  been  pur- 
chased from  time  to  time,  and 
which  were  left,  as  to  one  of  them, 
to  go  with  the  property  described 
and  set  down  in  Number  1  and 
at  page  7,  and  upon  the  same 
terms  and  conditions  in  every 
particular  as  were  thereinbefore 
set  forth;  and  as  to  another  of 
them,  ^'  to  the  person  who  will 
inherit,  as  by  this  will  is  ordered, 
all  my  property  set  down  and  de- 
scribed at  Number  1,  and  to  go 
with  it  in  entail,  as  is  there  fully 
described  ;**  and  as  to  a  third,  '^to 
go  precisely  and  exactly  as  is  set 
down  and  ordered  in  entail  at 
Number  1.'* 
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p.  8o7,  tit  Estate  tayleper  devise,  pi.  13;  and  on  the  ques- 
tion whether  the  limitations  were  not  executory,  Oreen  v. 
Stephens  (a),  White  v.  Carter  (6),  Willis  v.  Eiscox  (c),  Bag- 
shaw  T.  Spencer  {d)y  Leonard  v.  Lord  Sussex  (e),  PapiUon 
V.  Voice  (/),  Harrison  v.  Naylor  (jg). 

Mr.  Rennals  for  the  trustees. 


1861. 


ArffwiienL 


Vicb-Chakcbllor: — 

This  is  a  question  arising  upon  the  construction  of  one 
of  the  most  singular  wills  which  the  Courts  of  justice  in 
this  country  have  ever  had  to  deal  with.  Sir  Gilbert  East, 
the  testator  in  this  cause,  had  a  large  property,  consisting 
in  part  of  money  in  the  funds,  an  estate  in  Berkshire  called 


Judgment. 


(a)  17  Ves.  64,  76. 
lb)  2  Eden,  363;  S.  O,  Amb. 
670. 

(c)  4  My.  &  Cr.  197. 

(d)  Feame*8  Conting.  lUm.  1 521, 


At  page  54  of  the  book,  was  as 
follows : — 

''Authentic  and  valid  sue- 
cession  of  property  in  this  my 
will  set  down  at  Nnmber  1  and 
page  7  of  this  book,  marked  * 
[this  corresponds  with  the 
card  *],  The  eldest  and  other 
sons  to  inherit  before  the  next 
letter : — 

First  to  K., 

Then  to  —, 

Then  to  L^ 

Then  to  M., 

Then  to  iT., 

Then  to  0., 

Then  to  P., 

Then  to  §., 

Then  to  K. 
Succession  of  property  in  this 


13a 
(c)  2  Vera.  626. 
(/)  2  P.  Wms.  471. 
(S)  2  Cox,  247. 


my  will  set  down  at  Number  2 
and  page  13  of  this  book,  marked 
H  Fifidd>- 

First  to  jr., 

Then  to  0., 

Then  to  N^ 

Then  to  i/l, 

Then  to  Q.  ©., 

Then  to  W, 
Succession  of  property  in  this 
my  will  set  down  at  page  46  of 
this  book,  marked  ^  Suffolk, 

First  to  JT^ 

Then  to  if.. 

Then  to  0., 

Then  to  Z., 

Then  to  ff., 

Then  to  Q, 
Witness  my  hand, 

QUbeHEoutr 
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1851.  the  Fifidd  estate,  an  estate  in  SuffoUc,  and  pictures,  books, 
and  furniture;  and,  in  part,  of  other  particulars,  which 
it  is  not  important  to  enumerate,  as  the  dispositions  of 
them  generally  follow  the  dispositions  of  the  property 
'***^"*^"'*  which  I  have  mentioned.  He  has  made  this  will  in  a  book, 
in  which  the  several  dispositions  of  his  property  are  for 
the  most  part  designated  by  different  letters;  and  the  book 
refers  to  a  card,  upon  which  the  names  of  the  persons  in- 
tended to  be  designated  by  the  different  letters  are  set 
down.  He  has  classed  the  principal  part  of  the  property 
disposed  of  by  the  will  under  three  principal  heads:  The 
first,  which  stands  under  the  head  No.  1,  relates  to  his 
funded  property.  The  second^  which  is  under  the  head 
No.  2,  relates  to  the  Fifidd  estate;  and  the  third  relates 
to  the  Suffolk  estate.  He  has  directed  the  property  com- 
prised in  No.  1, — the  funded  property, — to  be  laid  out  in 
the  purchase  of  freehold  estates.  In  pursuance  of  these  di- 
rections, some  estates  have  been  purchased  and  conveyed 
to  the  trustees  of  the  will.  The  question  in  this  cause  is, 
whether,  according  to  the  true  construction  of  the  wiU,  the 
Plaintiff  Oilbert  East  QHberi  East  became  entitled  to  these 
estates  as  tenant  in  tail  male,  and  whether  he  has  become 
entitled  absolutely  to  some  heir-looms  which  are  directed  by 
the  will  to  follow  the  dispositions  of  those  estates.  It  has 
been  already  determined,  that  the  will  was  void  as  to  the 
testator's  real  estates  (a) ;  and  that,  upon  the  death  of  the 
testator,  Lady  East  became  entitled  for  her  life  to  the  in- 
come of  the  property  comprised  in  No,  1 ;  and  that,  upon 
her  death  in  1838,  the  Plaintiff  became  entitled  to  the  in- 
come of  that  property,  and  entitled  also  to  the  possession 
of  the  heir-looms.  And  the  testator  having  by  his  will 
directed  that  the  legacy  duty  should  be  paid  out  of  his  re- 
siduary estate,  it  has  been  held  by  the  Court  of  Exche- 
quer, in  a  suit  against  the  executor  for  the  recovery  of  the 

(a)  See  Clayion  y.  Lord  Nvr      considerable  portion  of  the  will  is 
gerU^  13  M.  &  W.  200,  where  a      stated. 
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duty,  that  the  plaintiff  took  an  estate  in  tail  male  in  the        1351. 
lands  to  be  purchased  with  the  funded  property,  and  that 
the  duty  was  payable  upon  that  footing  (a) ;  and  it  has  ac* 
cordingly  been  paid  out  of  funds  in  this  Court;  without 
prejudice  to  the  question  to  be  determined  in  this  causa         tf^gwarf. 

£His  Honour  stated  the  material  parts  of  the  will  See 
pp.  713  et  seq.  in  notis.] 

The  testator  died  on  the  11th  of  December,  1828.  It 
appears  that  the  persons  designated  by  the  letters  iV.  and 
0.  were  not  then  in  existence:  neither  Richard  Rice  Clay- 
ton nor  Augustus  Philip  Clayton^  whose  eldest  sons  were 
the  persons  so  designated,  having  then  been  married. 

The  question  first  to  be  considered  in  this  case  must  be, 
whether,  under  the  limitations  of  this  will,  the  Plaintiff 
takes  an  estate  in  tail  male  in  the  lands  purchased  with 
the  proceeds  of  the  property  comprised  in  No.  1;  for  the 
Plaintiff's  title  depends  wholly  upon  that  question.  The 
question  is  no  doubt  one  upon  which  the  Court  would  be 
well  warranted  in  taking  the  opinion  of  a  Court  of  law; 
but  the  parties  have  desired  that  I  would  give  my  opinion 
upon  it:  and  I  shall  not  hesitate  to  do  so,  it  being  clear 
that  the  Court  has  power  to  decide  the  question,  and  my 
opinion  being,  that,  wherever  the  parties  do  not  desire  it^ 
the  Court  ought  not  to  send,  for  the  opinion  of  other  Courts, 
questions  which  it  has  itself  power  to  decide,  and  which 
can  fairly  be  decided  without  calling  for  such  assistance  (6). 
I  am  the  more  disposed  to  take  upon  myself  the  decision 
of  this  question,  as,  if  my  decision  be  in  favour  of  the 
Plaintiff,  it  will  be  in  conformity  with  the  opinion  already 
given  at  law;  and,  if  it  be  against  the  Plaintiff,  it  will  af- 
fect more  immediately  his  interest,  and  it  is  at  his  instance 
I  abstain  from  sending  the  case  for  the  opinion  of  a  Court 
of  law. 

(a)  Vide  infra,  p.  730,  n.  pra,  p.  280.  And  see  15  &  16  Vict. 

(6)  See  Falkner  y.  Grace,  so-     c.  86, 8.61. 
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1851 .  Tlie  question  has  been  argued  upon  the  terms  of  the  will, 

taken  in  connection  with  the  cases  bearing  upon  the  con- 
struction to  be  put  upon  the  word  "  son/'  and  I  propose  to 
deal  with  it  accordingly.  That  this  testator  intended  to 
create  and  has  created  an  entail  in  the  lands  to  be  pur- 
chased with  the  property  in  question,  no  reasonable  doubt 
can,  I  think,  be  entertained.  Every  clause  in  the  will 
teems  with  expressions  of  that  intention ;  but  we  have  ad- 
vanced only  a  little  way  in  the  case  when  that  intention  is 
ascertained.  The  question  still  remains,  in  whom  he  in- 
tended the  estate  tail  to  be  vested,  whether  in  L.  or  in  his 
sons.  In  order  to  determine  this  question,  it  is  necessary, 
I  think,  in  the  first  place,  to  ascertain  what  are  the  precise 
limitations  of  the  estate  in  favour  of  X.  and  of  his  son& 
The  direct  limitations  of  the  will  in  their  favour  throw  but 
little  light  upon  this  question.  There  is  no  mention  either 
of  Z.  or  of  his  sons  in  those  parts  of  the  will  which  relate 
to  No.  1  and  No.  2,  except  in  the  equivocal  expression  "  if 
not  to  Z.,""  which  is  found  in  the  series  of  limitations  ap- 
plicable to  the  property  comprised  in  No.  1,  and  which  may 
either  mean,  if  the  testator  does  not  afterwards  leave  the 
property  to  Z.,  or  if  Z.  does  not  comply  with  the  conditions 
of  the  will.  There  is  no  mention  of  Z.  or  of  his  sons  in  the 
other  parts  of  the  will  anterior  to  the  "  authentic  succes- 
sion," except  in  the  expression  "  as  in  case  of  Z.,"  which  is 
found  in  the  disposition  of  the  Suffolk  property,  and  which 
merely  connects  the  dispositions  in  his  favour  with  the  dis- 
positions in  favour  of  others;  and  although  the  "  authentic 
succession  "  tells  us,  that  Z.  is  to  take,  and  that  his  eldest 
and  other  sons  are  to  inherit  before  the  next  taker,  it  is 
wholly  silent  as  to  the  estate  to  be  taken  by  Z.  and  by  his 
sons.  This  is  left  to  be  discovered  from  some  other  parts 
of  the  will ;  and,  referring  to  the  devise  of  the  Suffolk  estate, 
we  find  that  it  is  given  "  to  Jf.,  and  afterwards  to  his  eld- 
*^  est  legitimate  son,  and  then  to  his  other  legitimate  sons 
"  in  order  of  primogeniture,  provided,  but  not  else,  the 
*'  eldest  have  no  issue  male.    If  he  have,  it  will  go  to  him„ 
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"  and  so  on  to  the  other  sons  in  like  manner  after  the  de- 
"  cease  of  K.  I  repeat,"  he  adds,  "  I  bequeath  all  the  pro- 
"  perty  aforesaid  to  M.  and  his  heirs  male,  in  manner  afore- 
"  said,  as  in  the  case  of  i.,  &a,  at  page  2"  (a),  thus  cre- 
ating a  series  of  limitations  in  favour  of  Jf .  and  his  issue 
male,  which,  if  grands  >ns  be  read  issue  male,  corresponds 
with  the  limitations  in  favour  of  M,y  his  sons  and  grand- 
sons, contained  in  the  limitations  of  the  property  No.  1,  set 
forth  in  the  early  part  of  the  will  The  expression  in  the 
one  case, — the  disposition  of  the  Suffolk  property  being 
^'  to  M,  and  afterwards  to  his  eldest  legitimate  son,  and 
"  then  to  his  other  legitimate  sons  in  order  of  primogeni- 
"  ture,  provided,  but  not  else,  the  eldest  have  no  issue 
"  male;"  and  in  the  other, — ^the  disposition  of  the  property 
comprised  in  No.  1  being  "to  if.  and  afterwards  to  his 
"  eldest  lawfully  begotten  son,  &c.,"  with  a  further  direc- 
tion, that,  in  case  of  the  decease  of  an  eldest  son,  the  pro- 
perty shall  go  to  the  second  legitimate  son,  and  so  on  ac- 
cording with  primogeniture,  but  that  "in  every  case  a 
"  grandson  shall  inherit  before  the  next  named  in  the  en- 
"  tail "  (6).  From  this  connection  of  L.  and  Jf.,  and  this 
correspondence  of  the  limitations,  I  think  it  clear  that 
these  are  the  limitations  which  this  testator  intended  to 
take  effect  in  favour  of  Z.,  his  sons  and  grandsons. 

But  it  may  be  said,  that  the  diflGiculty  is  not  yet  re- 
moved. We  have  yet  to  discover  what  is  the  meaning  of 
the  word  "  afterwards"  to  Z.  or  if.,  and  "  afterwards  to  his 
eldest  lawfully  begotten  son,"  and  so  on.  Does  it  mean, 
that  the  sons  are  to  take  the  same  estate  as  L,  had  before 
taken?  or  does  it  mean  that  the  sons  are  to  take  after  the 
death  of  LA  The  word  "afterwards"  occurs  very  fre- 
quently in  this  will;  and  it  is  not  easy  to  find  any  passage 
which  unequivocally  expresses  its  meaning;  but  I  find  it 
used  in  No.  1,  where  the  testator  gives  that  property  to  K. 

(a)  Page  47  of  the  book  containing  the  will,      (Jt)  Supra,  p.  714,  n. 


1861. 


JydgmenL 


728  CASES  IN  CHANCERY. 

1851.  for  life,  and  afterwards  requests  R,  and  S.  to  lay  it  out  in 
the  purchase  of  lands;  and  it  is  clear  that,  in  this  passage, 
it  can  only  mean  after  the  death  of  K,  I  think  it  has  the 
same  meaning  throughout  this  will;  and  that  the  limita- 
JwfymemL  ^j^^^  .^  question  are  therefore  to  be  read  thus: — To  L.  for 
life;  and,  after  his  decease,  to  his  eldest  son,  and  then  to 
his  other  sons  in  order  of  primogeniture,  provided  his 
eldest  son  have  no  issue  male,  according  to  the  terms  used 
in  the  disposition  of  the  Suffolk  property:  or,  to  L.  for  life; 
and,  after  his  decease,  to  his  eldest  son ;  and  in  case  of  the 
decease  of  the  eldest  son,  to  his  second  son,  and  so  on  ia 
order  of  primogeniture;  but  with  a  proviso,  that,  in  every 
ease,  a  grandson  shall  inherit  before  the  next  named  in 
the  entail,  according  to  the  terms  used  ia  the  disposition 
cf  the  property  comprised  in  No.  1. 

The  conclusion  to  be  drawn  from  these  Hmitations  ap- 
pears to  me  to  be,  that  this  testator  did  not  regard  L,  as 
the  stock  or  stirps,  but  looked  to  the  sons  of  L,  as  the 
parties  from  whom  the  property  was  to  devolve  in  suc- 
cession :  and  I  think  that  the  context  of  the  will  supports 
this  conclusion ;  for  not  only  do  we  find  the  default  of  is- 
sue male  of  the  eldest  son  mentioned  in  the  limitations 
of  the  Suffolk  property  as  the  preliminary  to  the  succes- 
sion of  the  younger  sons,  and  also  find  the  remarkable 
correspondence  between  issue  male  and  grandsons,  to 
which  I  have  already  referred,  in  the  limitations  of  that 
property,  and  of  the  property  comprised  in  No.  1 ;  but 
throughout  this  will,  when  limitations  are  made  in  favour 
of  sons,  it  is  expressly  provided  that  they  shall  take  in 
order  of  primogeniture;  and  there  is  no  such  provision  as 
to  grandsons ; — which,  I  think,  indicate  that  the  sons  were 
intended  to  take  by  particular  description,  but  the  grand- 
sons as  a  class. 

It  was  said,  indeed,  that  it  was  sufficient  to  coDstrae 
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the  word  "  son  "  to  be  a  word  of  purchase,  and  the  word 
"grandson"  to  be  a  word  of  limitation;  but  this  argu- 
ment rests  upon  a  technical  basis;  and  this  will  must  not, 
I  think,  be  looked  at  with  a  technical  eye.  We  are 
searching  for  the  intention  of  the  testator;  and  if  the  tes- 
tator has  used  expressions  which  indicate  that  he  intend- 
ed the  sons  to  take  by  purchase,  and  the  grandsons  by 
limitation,  his  intention  is  not  the  less  apparent  because 
it  may  be  open  to  technical  difficultiea  It  was  said  again, 
that  the  testator  intended  each  successive  taker  to  take 
the  whole  estate;  but  the  testator  has,  in  several  cases, 
limited  life  estates,  and  has,  therefore,  shewn  that  he 
knew  how  to  limit  such  estates  when  he  intended  to  do 
so;  and  for  the  reasons  I  have  already  given,  I  think  that 
he  intended  to  give  a  life  estate  only  to  L. 

It  was  also  said,  that  if  the  will  were  construed  to  give  Intention  to 

only  a  life  estate  to  X.,  it  must  equally  be  construed  to  ^^9  ]^  ^wfmM 

give  life  estates  only  to  N,  and  0.;  and  that  then  the  in-  jlfet^^™^?*^^* 

tention  of  the  testator  in  favour  of  their  issue  male  would  testator  aided, 

10  &r  as  the 

be  defeated,  they  not  having  been  born  in  the  testator's  life-  law  will  allow* 
time;  but  I  think  that  the  testator's  intention  would  here  doctriner^"* 
be  aided  by  the  cy-pres  doctrine,  and  that  the  case  would, 
in  this  respect,  be  governed  by  Vanderplank  v.  King  (a). 

Reliance  was  also  placed  on  the  use  of  the  word  ''  in- 
herit," and  upon  the  difficulties  which  would  arise  from 
lapse  by  the  death  of  a  grandson  in  the  life-time  of  the 
testator;  but  I  think  that  the  word  "inherit"  is,  in  this  « inherit  "con- 
will,  for  the  most  part,  if  not  wholly,  used  in  the  sense  of  Jj^of  stoom- 
succession  by  descent;  and  the  argument  upon  lapse  was  wonbydetcont. 
well  answered,  by  pointing  out  the  lapse  which  would  oc- 
cur by  the  death  of  L,  himself,  if  the  estate  tail  was  held 
to  be  in  him.     Upon  the  whole,  therefore,  I  have,  though 

(a)  3  Hare,  1 
VOL,  IX.  B  B  B  W.  H. 


730  CASES  IN  CIIANCEIIY. 

1851.  certainly  not  without  difficulty,  arrived  at  the  conclusion, 
that,  upon  the  sound  construction  of  this  will,  the  inten- 
tion of  the  testator  was  that  L,  should  take  for  life  only. 


Ji'd-jmrnt. 

The  authoritifs 
which  estalilish 


Do,  then,  the  authorities  prevent  me  from  putting  this 
construction  upon  the  will?  They  appear  to  me  to  establish 
that  a  son  or      no  morc  than  this,  that  the  word  "  son  "  or  "sons  "  may 

•ons  may  be 

construed  as  a     be  construed  as  a  word  of  limitation  to  effectuate  the  in* 

word  of  limiuv 
tion,  to  cffoctu- 
ate  the  inten- 
tion of  a  te.ita- 


tention  of  a  testator.     They  do  not,  and,  indeed,  it  could 
hardly  be  expected  that  they  should,  lay  down  any  rule 
tor,doMoit}urc-  by  whicli  tlic  Court  can  be  guided  in  determining  upon 

fore  or  neves-  ,       ,  .  .  .  hi  .1 

«ariiy  lay  down  the  mtcntiou.  The  true  question  upon  ail  the  cases  is,  whe- 
wh^clTthe  Court  ^^^  ^^  expression  "son''  or  "sons"  is  used  as  nomen  col- 
can  be  guided     lectivum;  and  any  subsequent  limitations  in  favour  of  a 

in  detennining  . 

upon  such  in-      grandsou  or  grandsons  must,  I  think,  have  a  very  im- 
_   '  portant  bearing  upon  this  question.     Why  do  we  find  the 

The  question    ^  ,  ,-      .        .  ,  ,  , 

is,  whether  subscqucnt  limitations  to  the  grandson  or  grandsons,  if  the 
brused'ns*!!©-  ^®''°^  SOU  or  SOUS  was  used  as  nomen  coUectivum?  Would 
men  coUecti-       j^^^  ^^  \,QTKi  SOU  or  sons,  if  uscd  in  that  sense,  of  itself  in- 

vuro;  upon  '  ^  ' 

which  a  subse-    cludc  the  graudsou  or  grandsons,  without  further  mention 

qucnt  limitation       /,    ,  ,^      mi  •  .  .  1  «»  ^  » 

in  favour  of  of  them  ?  Tlus  case  seems  to  me  to  stand  unaffected  by 
^ilnportalir  ^^®  authorities,  with  the  exception  of  the  decision  of  the 
bearing.  Court  of  Exchequer  upon  the  will  itself  (a).     I  have  al- 

(a)  The  reporter  has  obtained  we  took  time  to  consider,  rather 

a  short-hand  writer's  note  of  the  because,  in  the  case  of  so  strange 

judgment    pronomiced    by    the  a  document  as  this  will,  it  is  dif- 

Court  of  Exchequer,  June  27th,  ficult  to  follow  all  its  provisions 

1H49,  which  is  ajs  follows: —  without  an  opportunity  of  read- 

"  We  reserved  our  judgment  ing  more  attentively  than  can  be 
on  one  point  only,  namely,  whe-  done  during  an  argument,  than 
thcr  Gilbert  East  Clayton,  de-  from  any  doubt  we  entertained 
signated  in  the  will  of  the  late  as  to  what  our  judgment  must 
Sir  Gilbert  East  by  the  letter  Z.,  be.  We  have  now  had  an  oppor- 
was  entitled  under  that  will  to  tunity  of  considering  the  will 
an  estate  of  inheritance  in  the  more  at  leisure,  and  we  are  clear- 
lands  directed  to  be  purchased  ly  of  opinion  that  L,  took  an  es- 
with  the  produce  of  the  Bank  tate  in  tail  male  in  the  land  to 
stock  and  other  funds,  or  only  to  be  purchased,  and  not  an  estate 
an  estate  for  life  ?    On  this  point  for  life  only. 
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ready  adverted  to,  and  stated  my  views  upon,  one  or  two  of        leei. 
.the  points  on  which  that  judgment  was  founded.     It  is      "  g^^^  " 


"The  interests  of  the  several 
objects  of  the  testator's  bounty 
are  to  be  ascertained  mainly  from 
the  language  of  the  early  part  of 
the  will,  coupled  with  page  54, 
and  explained  by  the  card. 

**  From  the  several  passages,  it 
is  plain,  that,  after  the  death  of 
the  testator's  widow  in  1838,  Gil- 
bert East  Claifton  became  entitled 
for  some  estate  and  interest  in 
the  lands  to  be  purchased,  and 
the  question  is,  what  estate  and 
interest  he  took  in  them.  Now, 
it  appears  to  us  clear  that  L,  M. 
N,  0,  P,  Q,  and  F.  were  all  in- 
tended to  take  the  same  (juantity 
of  estate,  for  they  are  all  brack- 
eted as  it  were  together  at  page 
54,  and  are  there  designated  as 
the  persons  who  are  to  take  the 
property  in  succession,  with  a 
marginal  note  stating  that  the 
eldest  and  other  sons  ar-e  to  in- 
herit before  the  next  letter. 

"  This  must  have  precisely  the 
same  effect  as  if  the  testator  had 
in  words  directed  that  the  lands 
to  be  bought  should  be  held  and 
enjoyed  by  Z.,  OUbert  East  day- 
tony  and  at  his  death  by  his  eld- 
est and  other  sons,  and  for  de- 
fault of  such  sons  then  by  if, 
and  his  eldest  and  other  sons, 
and  so  on  through  the  whole  line 
indicated  at  page  54.  Even  if 
there  had  been  nothing  more 
than  this,  we  think  it  would  have 
been  plain  that  each  party  in  suc- 
cession must  take  an  estate  in 
tail  male.  The  word  sons,  as 
there  used,  is  clearly  nomen  col- 
lectivum,  and  make  the  estate  of 

BB 


the  devisee  an  estate  in  tail  male,  Twypord. 
according  to  the  doctrine  acted  ,  '  ^ 
on  in  Robinson  v.  Robinson,  and 
followed  in  very  many  later  de- 
cisions; and  the  case  is  made 
tvan  more  plain  by  the  circum- 
stance, that  two  of  the  devisees 
who  were  to  take  in  succession, 
namely,  those  indicated  by  the 
lettera  N.  and  0.,  were  not  in 
esse  at  the  date  of  the  will,  so 
that  at  that  time  no  remainders 
could  have  been  limited  on  an 
estate  for  life  given  to  them, 

"  It  might  be  suflScient  to  stop 
here  and  rest  our  judgment  ex- 
clusively on  the  provisions  at 
page  54 ;  but  it  may  be  right  to 
add,  that  the  other  passages  in 
the  will  tending  to  throw  light 
on  the  subject,  all  confirm,  in- 
stead of  impeaching  the  construc- 
tion we  adopt.  The  strict  way 
in  which  the  testator  at  page  1 
forbids  any  person  claiming  un- 
der him  from  suffering  a  reco- 
very, or  otherwise  overturning 
the  limitations  he  had  created, 
tends  to  shew  that  the  estates  he 
was  creating  were  such  as  he 
knew  might  be  defeated  by  a  re- 
covery, if  his  wishes  were  disre- 
garded by  his  devisees. 

"In  page  2,  he  in  effect  says, 
that^  at  the  decease  of  each  succes- 
sive devisee,  the  estate  shall  goto 
his  eldest  legitimate  son&c.,  clear- 
ly shewing  by  the  "  &c."  if  there 
were  any  doubt  on  the  matter, 
that  under  the  word  son  he  meant 
to  designate  male  issue  general- 
ly. These  words  are  not,  it  is 
true,  in  terms  applied  to  Z.,  but 
b2 
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further  rested  upon  the  ground  that  the  testator  has  di- 
rected that  the  lands  to  be  bought  should  be  held  by  L^ 
and  at  his  decease  by  his  eldest  and  other  sons,  and,  for 
default  of  such  sons,  by  M,  and  his  eldest  and  other  sons, 
and  so  on,  and  has  also  directed,  that,  at  the  decease  of  each 
successive  taker,  the  estate  shall  go  to  his  eldest  legitimate 
son,  and  the  "  &c.,"  being  taken  to  shew,  that,  under  the 
word  son,  the  testator  meant  to  designate  male  issue  ge- 
nerally,— ^upon  the  prohibition  against  suffering  a  recovery, 
and  upon  a  supposed  obligation  on  the  devisees  to  abstain 
from  violating  that  prohibition.  But  it  is  to  be  observed, 
with  reference  to  the  limitations,  that  the  Court,  in  the 
construction  put  upon  them,  seems  to  have  lost  sight  of 
the  limitations  to  the  grandsons,  on  which,  as  I  think,  the 


only  to  those  who  were  to  come 
after  L. ;  but  though  not  expresi  - 
ed  in  terms,  it  is  plain  from  the 
context,  the  testator  understood 
that  X.  was  to  take  the  same  es- 
tate as  those  who  were  to  come 
after  him,  so  that  the  words  son 
&c.  are  applicable  to  him  as  well 
as  to  the  others. 

"  Again,  at  page  3  the  testator 
directs,  that,  in  case  of  the  de- 
cease of  an  eldest  son  in  any  of 
the  above  cases,  the  property 
shall  go  to  the  second  legitimate 
son,  and  so  on ;  but  in  every  case 
a  grandson  shall  inherit  before 
the  next  named  in  the  entail. 
What  is  this  but  an  iuarti£cial 
way  of  saying  that  the  devisees 
shall  take  estates  in  tail  male. 

"It  is  true  that  all  those  de- 
vises are  coupled  with  direc- 
tions, that  every  devisee  should 
abstain  from  cutting  off  the  en- 
tail, and  bind  himself  so  to  do. 
But  this  is  an  illegal  restriction, 
not  tolerated  by  the  law.    It  is 


in  effect  directing  that  the  estate 
shall  go  in  the  same  course  of 
succession  in  which  it  would  go 
if  given  to  the  different  devisees 
as  tenants  in  tail  male ;  but  yet, 
that  each  taker  in  succession 
should  be  tenant  for  life  only. 
In  such  a  case,  according  to  well 
recognised  rules  of  law,  the  par- 
ties take  estates  in  tail  male,  the 
general  prevailing  over  the  par- 
ticular intention. 

"The  SoUcitor-Generalf  in  his 
argument  before  us,  pointed  out 
several  other  passages,  all  more 
or  less  leading  to  the  same  con- 
clusion as  that  at  which  we  have 
arrived ;  but  it  is  unnecessary  to 
advert  to  them,  the  points  alrea- 
dy noticed  being  amply  sufficient 
to  shew  all  which  we  are  called 
on  to  decide,  namely,  that  Gil- 
bert Eitst  Clayton  took  an  estate 
in  tail  male ;  and  so  that  on  this 
record  there  must  be  judgment 
for  the  Crown  for  the  sum  <rf 
9G00/.  due  for  legacy  duty." 
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whole  question  depends.    And  with  reference  to  the  prohi-        i85l 
bition,  and  the  supposed  obligation  for  enforcing  it,  I  think 
that  the  prohibition  does  not  necessarily  apply  to  all  the 
devisees;  and  that  it  may  well  be  construed  to  apply  to 
such  of  them  only  as  would  have  power  to  bar  the  entail       '"vw^cn^ 
by  recovery;  and  beyond  the  prohibition  I  do  not  find  any  agJiStguflfe^'* 
obligation  imposed  upon  any  of  the  devisees  not  to  suffer  ^nrtn^  to^' 
a  recovery.    There  is  no  such  condition  in  No.  1,  which  w^y  ^^7  *f 

%  '  sachofthede- 

contams  the  other  conditions  attaching  upon  the  estates  yisaeBaa  would 

/•  .  1      J      .  have  power  to 

of  the  devisees.  b„  tl»  entwL 

I  am  therefore  compelled  most  respectfully,  and  I  may 
add  most  reluctantly,  to  dissent  from  the  opinion  of  the 
Court  of  Exchequer,  and  to  declare  my  opinion  to  be,  that 
L,,  the  Plaintiff  in  this  case,  takes  for  life  only. 

This  being  my  opinion  upon  the  construction  of  the  will, 
it  is  unnecessary  for  me  to  give  any  opinion  upon  the  ques- 
tion of  executory  trust;  and  I  think  it  better  to  abstain 
from  doing  so.  I  take  it  to  be  well  settled,  that  a  trust  is 
not  executory  in  the  sense  which  the  Court  attaches  to  the 
word,  merely  because  a  conveyance  is  to  be  made;  and  un- 
necessary discussions  upon  the  subject  are  calculated  to 
raise  questions  which  are  better  left  at  rest  My  opinion 
being,  that  the  Plaintiff  is  tenant  for  life  only,  the  bill 
must  be  dismissed. 
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March jfid,  BAILEY  V.  RICHARDSON. 

A  puLtitter  ^^MES  COCKER,  being  the  owner  of  properties  at 
^ing  notice  Leeds,  which  may  be  designated  as  Lots  1,  2,  and  8,  on  the 
person,  or  his  11th  of  October,  1828,  conveyed  the  legal  estate  in  fee  in 
ITin  p^S^k>n  Lo*  2  to  Jocksofi,  by  way  of  mortgage,  for  securing  the  sum 
h  ^t  urtifild''  ^^  ^^^-  ^®  afterwards  mortgaged  all  the  properties,  Lots 
in  prcsmning  1^  2,  and  3,  first,  on  the  22nd  of  October,  1835,  to  Man- 
that  person  V  den,  for  19502.;  secondly,  on  the  18th  of  June,  1836,  to 
sion  of^hcTen-  MuBon  and  Richardsofi,  for  indemnifying  them  to  the  ex- 
dor;buti»boaiid  ^^j^^  q(  2000?.  against  liabilities  they  had  undertaken  on 

to  make  inqai-  ^  ^ 

riesoftheper-  his  account;  and  thirdly,  on  the  6th  of  November,  1838, 

himseifor  his  to  Bailey  for  8001     In  the  mortgage  to  Bailey,  parts  of  the 

M  fn  pM"^k>JlJ  premises  were  described  as  being  then  in  the  occupation 

or  he  will  be  q{  Richardsofi  and  his  under-tenants.     Cockei^  afterwards 

deemed  to  have 

notice  of  the  became  bankrupt;  and  Richardson,  in  whom  the  security 
peraon."*^  Created  by  the  deed  of  the  18th  of  June,  1836,  and  on 
which  1000?.  was  represented  to  have  been  then  due,  had 
become  vested,  purchased  the  equity  of  redemption  from 
the  assignees  of  Cocker,  and  took  a  conveyance  of  it,  on 
the  13th  of  July,  1836,  to  Thomas  Cope,  in  trust  for  him- 
self, reciting  in  the  conveyance  that  Richardson  was  de- 
sirous of  reserving  such  priority  of  charge  as  he  had  by 
virtue  of  the  deed  of  the  18th  of  June,  1836,  and  was,  for 
that  purpose,  desirous  that  the  equity  of  redemption  should 
be  conveyed  to  Cope;  and  the  deed  contained  a  proviso 
and  declaration,  that  the  mortgage  security  should  remain 
unmerged  and  available  as  a  protection  against  all  charges, 
if  any  such  there  were  on  the  premises,  and  of  which 
Richardson  had  actual  or  constructive  notice,  or  otherwise. 
Subsequently,  by  a  deed  dated  the  3rd  of  April,  1849, 
Jackson's  mortgage  was  transferred  to  Bailey,  who  thus  ac- 
quired the  legal  estate  in  Lot  2,  and  also  obtained  from 
some  trustees,  in  whom  some  terms  were  vested  for  secur- 
ing Bailey's  mortgage,  declarations  of  trust  in  his  favour. 
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The  questions  were,  first,  whether  the  Plaintiff,  as  the 
personal  representative  of  Bailey,  was  entitled  to  priority 
over  Richardson,  in  consequence  of  having  got  in  the  legal 
estate  in  Lot  2,  and  the  declaration  of  trust  of  the  terms ^ 
and,  secondly,  whether  Richardson,  having  purchased  the 
equity  of  redemption,  could  set  up  his  mortgage  against 
the  Plaintiff. 


1852. 


Mr.  Rolt  and  Mr.  Humphry,  for  the  Plaintiff. 


ArgumenL 


Mr.  Stuart  and  Mr.  Rogers,  for  the  Defendant  Richard- 
son, 

Mr.  Kenyon  Parker  and  Mr.  /.  H,  Palmer,  for  other  De- 
fendants. 

The  cases  cited  were,  first,  on  the  effect  of  the  recital  in 
the  conveyance  to  the  Plaintiff  of  the  possession  of  jRi- 
chardson  and  his  under-tenants:  Allen  v.  Anihony  (a), 
Daniels  v.  Davison  (b) ;  and  secondly,  on  the  effect  of  the 
union  in  the  same  person  of  the  beneficial  interest  in  the 
equity  of  redemption  and  in  the  mortgage:  Smith  v.  Phil- 
lips (c),  Toulmin  v.  Steere  (d).  Parry  v.  Wright  (e),  Titiey  v. 
Davies  (/),  Forbes  v.  Moffatt  (g). 


ViCB-Ch  ANCELLOR : — 

I  am  of  opinion,  that,  the  premises  being  described  in 
Bailey's  mortgage  deed  as  being  in  the  possession  of  Ri- 
chardson and  his  under-tenants,  the  Plaintiff  is  not  en- 
titled to  the  priority  which  he  has  claimed.     I  think  the 


JudgmenU 


(a)  1  Mer.  282. 
(6)  16Ves.249. 
(c)  1  Keen,  694. 
{d)  3  Mer.  210. 


(e)  SRuss.  142;   S,C^\  S.  & 
S.369. 

(/)  2  Y.  &  C.  C.  C.  399,  n. 
isi)  18  Vea  384. 
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case  in  this  respect  is  governed  bj  the  decision  in  Danids 
y.  Davison  (a).  An  attempt  was  made  to  distinguish  that 
case,  upon  the  ground,  that  the  premises  were  there  de- 
scribed as  being  in  the  occupation  of  Daniels;  but  that^  in 
the  present  case,  they  are  described  as  being  in  the  occu- 
pation o{  Richardson  and  his  under-tenants.  But  I  think 
the  distinction  cannot  be  maintained.  The  principle  of 
Daniels  v.  Davison  is,  that  a  purchaser,  having  notice  that 
another  person  is  in  possession,  is  not  justified  in  assuming 
the  possession  of  that  person  to  be  the  possession  of  the 
vendor,  but  is  bound  to  make  inquiry  of  the  person  in  pos- 
session; and  that  principle  reaches  the  present  case,  whe- 
ther the  possession  was  in  Richardson  or  his  under-tenant& 


Mortgagee  pur- 
chasing an  equi- 
ty of  redemp- 
tion, preterres 
hia  mortgage 
nnmerged  by 
taking  a  con- 
▼ejrance  to  a 
trustee,  with  a 
declaration  of 
his  intention  to 
that  effect 


I  am  also  of  opinion,  that  Richardson,  notwithstanding 
his  purchase  of  the  equity  of  redemption,  is  entitled  to  set 
up  his  mortgage  against  the  Plaintiff,  the  mortgage  hav- 
ing been  kept  alive  notwithstanding  the  purchase. 

The  Plaintiff  having  set  up  a  claim  to  priority  which  he 
cannot  maintain,  must  pay  the  costs  of  the  affidavits,  so 
far  as  they  relate  to  the  question  of  priority.  In  other  re- 
spects, there  must  be  the  usual  decree  for  foreclosure. 


(a)  16  Tea.  249. 
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1852. 
FARRER  V.  BARKER.  ^db^rd!^ 

Robert  FARRER,  by  his  win,  dated  in  January,  j^fJ^J' 
1835,  after  bequeathing  unto  his  daughter,  Mary,  the  wife  ^^^  ^^^  *» 
of  John  KetUewell,  the  sum  of  2000?.,  to  be  paid  within  dren  then  Kt- 
twelve  months  next  after  his  decease,  proceeded:  "I  give  teftatorNi'dMgh- 
and  bequeath  to  the  three  children  now  living  of  my  said  *?"'  T*^  P"*" 
daughter,  Mary  Kettlewell,  the  sum  of  1 OOOZ.  a-piece,  to  be  ™ent  of  the  in- 
paid  to  them  respectively  when  and  as  they  shall  severally  maStcMnce*' 
attain  the  age  of  twenty-one  years.''    And  the  testator  x^^^^^' 
directed,  that,  from  his  decease  until  the  said  three  leca-  quest  of  2000i. 

.  °       to  tniBteefl,  up- 

cies  should  become  payable,  interest  thereon  at  61  per  cent,  on  tnut  forA^ 

per  annum  should  be  paid  to  the  father  or  guardian  of  fr^mwidallw 

the  respective  legatees  thereof,  to  be  applied  in  main-  ^iTimd^'*' 

taining,  educating,  bringing  up,  and  providing  for  such  her  children 

legatees  during  their  respective  minorities.     And  the  tes-  decease,  eqwdiy 

tator  bequeathed  unto  trustees  therein  named  the  sum  ^^^J^^ 

of  2000Z.,  to  be  paid  within  twelve  months  next  after  his  *ha*»i^ anyone 

'  ^  or  more  of  the 

decease;  and  he  directed  that  such  sum  of  20001  should  children  of  ^. 
carry  interest  from  the  time  of  his  decease  until  the  same  der  twenty^^e, 
should  be  raised  or  paid,  at  51.  per  cent,  per  annum;  and  i^^VheTri*^^ 
that  such  interest  should  be  paid  and  applied  in  the  same  ^^  *"^  accrued 

1        T    .  1       1  1   .  .        «  legacies  and 

manner  as  the  dividends  and  interest  to  arise  from  the  sharesbequeath- 
said  sum  of  2000i.  (after  the  same  had  been  invested  as  ^  children  w"* 
thereinafter  directed,)  would  be  payable  and  applicable  bv  ^^*°*  ;^**"¥ 

/•  1  •         •!!  11        1     1       %     1  A  go  to  the  others 

Virtue  01  nis  will;  and  he  declared  that  the  said  trustee  and  other  of  the 
should  stand  possessed  of  the  said  sum  of  2000i  upon  ^uaUy;  and*a 
trust  to  invest  the  same  as  therein  mentioned,  and  stand  tf  ^^^3^** 
possessed  of  the  interest  thereof,  and  the  securities  for  the  ^^  **^^' 

.  should  die  nn- 

same  respectively,  upon  trust  to  pay  the  said  dividends  der  twenty  one, 

and  without 
leaving  issue, 

lOOW.  a  piece  should  not  be  raiseable;  but  from  and  after  the  decease  of  the  hut  surWiH^^iT/ 1« 
said  legacies,— and  from  and  after  the  decease  of  her  daughter  the  2000Z,--8hould  sinkintn  tlw,  «! 
siduei-^rfrf,  that  the  righu  of  the  children  of  ^.  in  the  legacy  of  2000/.  were  contingent  ZnUi^ 
surviving  their  mother.  *         *^"  "'^"^ 

Some  of  the  reasons  which  have  influenced  the  Court  in  decisions  in  fevour  of  Testinir  lecaciea  m 
children,  have  no  application  in  the  case  of  grandchildren,  where  there  is  nothing  to  shewthat  th^ 
testator  had  phiced  himself  in  loco  parentis.  ^ 
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and  interest,  when  and  as  the  same  should  become  due,  to 
his  said  daughter  during  her  life,  for  her  separate  use;  and 
from  and  after  the  decease  of  his  said  daughter,  the  said 
sum  of  20001  should  be  in  trust  for  all  and  every  the 
children  of  his  same  daughter  (living  at  her  decease), 
equally  to  be  divided  between  or  amongst  them,  if  more 
than  one.    And  if  there  should  be  but  one  such  child,  then 
the  whole  should  be  in  trust  for  that  one  or  only  child. 
And  he  declared  and  directed,  that  the  share  or  respective 
shares  of  such  of  the  said  children  as  should  have  attained 
the  age  of  twenty-one  years  in  the  lifetime  of  their  said 
mother,  should  be  paid  or  transferred  to  him,  her,  or  them 
respectively,  as  soon  as  conveniently  might  be  after  her  de- 
cease; and  that  the  share  or  respective  shares  of  such  of 
the  same  children  as  should  be  under  the  age  of  twenty- 
one  years  at  the  time  of  her  decease,  should  be  paid  or  trans- 
ferred to  him,  her,  or  them  respectively,  when  and  as  he, 
she,  or  they  should  attain  that  age,  together  with  the  accu- 
mulated dividends  and  interest  arising  therefrom  in  the 
mean  time  (a). 


The  testator  died  in  April,  1835.  The  three  children  of 
ifaryKetUewdl,  the  daughter,  who  were  mentioned  in  the 
will  to  be  then  living,  were  Robert,  Mary,  and  Hannak 
Robert  died  in  the  lifetime  of  the  testator,  under  age,  and 
without  issue.  Mary  (the  granddaughter)  attained  twenty- 
one,  but  afterwards  died  in  the  lifetime  of  her  mother, 
without  having  been  married.  Hannah  married  James 
Meek,  and  also  attained  twenty-one,  but  afterwards  died 
in  the  lifetime  of  her  mother,  without  issue;  Mary  KetUe- 
well,  the  mother,  never  had  any  other  children,  and  died 
in  October,  1851. 


(a)  Here  followed  two  clauses 
which  are  quoted  in  the  judg- 
ment, pp.  741-2,  and  are  stated 


in  that  part  of  the  report  only,  to 
avoid  repetition. 
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The  claim  ivas  filed  bj  the  executors  of  William  Farrer 
the  son,  and  of  Mary  KetdewM  the  daughter  of  the  tes- 
tator, who  were  two  of  his  residuary  legatees,  to  have  the 
rights  and  interests  of  all  parties  in  the  legacy  of  20002^ 
declared,  and  to  have  one  third  part  thereof  paid  to  the 
Plaintiffs,  the  executors  of  Mary  Ketdewdly  and  one  other 
third  part  to  the  Plaintiffs,  the  executors  of  WiUiam  Farrer. 


185& 


Mr.  Walker  and  Mr.  Robson,  for  the  residuary  legatees,  ArtftmemL 
claimed  the  fund — arguing,  first,  that  there  was  no  pft  ex- 
cept to  children  of  the  daughter  living  at  her  death ;  and 
none  of  the  children  answered  the  description :  and  se- 
condly, that,  as  some  of  the  children  of  the  daughter  at- 
tained the  age  of  twenty-one,  the  gift  over  in  default  of 
that  event  did  not  take  effect.  They  contended  that  the 
original  gift  was  clear  and  unambiguous,  and  that  the 
Court  would  not  reject  words  of  restriction  or  qualifica- 
tion, unless  they  were  repugnant  to  the  rest  of  the  clause 
in  which  they  were  found. — On  the  first  point,  they  cited 
Bielefidd  v.  Record  (a).  Tucker  v.  Harris  (6),  Tawney  v. 
Ward  (c).  La  Roche  v.  Davies  (d),  Bull  v.  Pritchard  (e), 
Hotchkin  v.  Humfrey  (/),  Bright  v.  Rowe  (g) ;  and  on  the 
effect  of  the  gift  over,  ElUcombe  v.  Oompertz  (h),  and 
Fitzgerald  v.  Field  (t). 

Sir  TT.  P.  Wood,  Mr.  C.  Barber,  Mr.  WUlcock,  and  Mr. 
Bates,  for  the  personal  representatives  of  Hannah  and 
Mary,  the  granddaughters,  contended — that,  upon  the 
words  of  the  declaratory  clause,  applying  to  the  event  of  the 
death  of  the  children  under  twenty-one  without  issue,  and 
giving  over  the  shares  thereinbefore  given,  it  was  clear  that 


(a)  2  Sim.  354. 

(b)  5  Sim.  538. 

(c)  lBeav.563. 
(dj  3Y.&C.612,n. 
(«)  5  Hare,  567. 


(/)  2  Madd.  65. 
(g)  3  My.  &  K.  316. 
(A)  3  My.  &  Cr.  127. 
(0  1  Bu88.  430 
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1858.  ^^^  testator  did  not  intend  that  the  vesting  of  the  shares 
should  depend  on  the  children  surviving  their  mother; 
and  that  the  Court  would  seek  for  the  construction  which 
gave  the  children  vested  interests  in  their  shares  a  twenty- 
Afffument.  q^^  .  perfect  V.  Lord  Curzon  (a),  Tarres  v.  Franco  (6),  Hope 
V.  Lord  Clifden  (c),  Woodcock  v.  Duke  of  Dorset  (d),  How- 
grave  V.  Cartier  (c),  Povris  v.  Burdett  (/),  King  v.  Hake  (jf), 
Fry  V.  Lord  Sherborne  Qi),  HaUi/ax  v.  Wilson  (i),  and  OHes 
V.  OUes  (k). 

Mr.  Bagshawe  for  Barker,  the  trustee. 


Vice-Chancellor  : 

J%dumetu.  The  question  to  be  determined  is,  whether,  in  the  events 
which  have  happened,  the  2000t  legacy  has  fallen  into  the 
residue  of  the  testator's  estate;  and  this  question  depends 
upon  whether  Mary  KettleweU  the  granddaughter,  and 
Hannah  Meek, — the  children  of  Mary  KetUeweU  the  daugh- 
ter, who  attained  twenty-one  and  died  in  her  life-time, 
acquired  vested  interests  in  this  legacy.  I  am  of  opinion 
that  they  did  not. 


The  immediate  disposition  under  which  their  claim 
would  arise,  is  in  these  terms:  "  And  from  and  after  the  de- 
cease of  my  said  daughter,  the  said  sum  of  2000i"  "  shall 
be  in  trust  for  all  and  every  the  children  of  my  same 
daughter  living  at  her  decease,  equally  to  be  divided;" 
and,  under  this  disposition,  it  is  clear  that  no  child  of 
Mary  KeMeweU  the  daughter,  who  died  in  her  lifetime, 
could  take  any  interest,  the  disposition  being  in  terms 


(a)  5Madd.442. 

(6)  1  Rubs.  &  My.  (549. 

(c)  6  Ves.  499. 

(d)  3  Bro.  C.  C.  509. 
(c)  3  V.  &  B.  79. 


(/)  9  Ves.  428. 
(g)  Id.  438. 
(/O  3  Sim.  243. 
(0  16  Ves.  168. 
{k)  8  Sim.  360. 
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confined  to  children  living  at  ber  death.  This  immediate 
disposition  is  succeeded  by  a  direction  that  the  shares  of 
the  children  who  should  attain  twenty^one  in  the  lifetime 
of  Mary  KeMeweU  the  daughter,  should  be  paid  as  soon 
as  conveniently  might  be  after  her  decease;  and  that  the 
shares  of  the  children  who  should  be  under  twenty-one  at 
her  decease,  should  be  paid  when  and  as  they  should  at- 
tain twenty-one,  witli  the  accrued  dividends  and  interest 
arising  therefrom  in  the  meantime;  but  this  direction  is 
confined  to  the  said  children,  and  cannot,  therefore,  be 
taken  to  alter  or  extend  the  original  disposition;  and  al- 
though the  following  clauses  are  not  in  terms  limited  to 
the  said  children,  but  purport  to  extend  to  the  children 
generally,  I  see  nothing  in  them  which  is  inconsistent 
with  the  original  disposition  of  the  20001  legacy  in  favour 
of  the  children  living  at  the  death  of  Mary  KetUewell  the 
daughter.  The  terms  in  which  they  are  expressed  are  no 
doubt  to  be  accounted  for  by  their  having  reference  both  to 
the  original  legacies  of  1 0001  and  to  the  shares  of  the  2000Z. 
legacy  The  first  of  these  clauses  is  in  these  terms: — 
"  Provided  always,  and  I  do  hereby  declare,  that  if  any 
one  or  more  of  the  children  of  my  said  daughter  shall 
happen  to  die  under  the  age  of  twenty-one  years,  without 
leaving  lawful  issue,  then,  and  in  such  case,  as  well  the 
original  legacy  or  legacies,  and  share  or  shares,  hereinbe- 
fore respectively  bequeathed  to  and  in  trust  for  him,  her, 
or  them,  so  dying,  as  also  the  legacy  or  legacies,  and  share 
or  shares,  which  shall  have  survived  or  accrued  to  him, 
her,  or  them,  by  virtue  of  this  present  proviso,  shall  go, 
remain,  and  be,  to  the  others  or  other  of  the  said  children, 
if  more  than  one,  in  equal  parts  and  proportions,  but 
shall  not  be  paid  or  payable  sooner  than  the  original 
legacy  or  legacies,  and  share  or  shares,  of  such  others  or 
other  of  them  shall  become  payable/'  And  whether  this 
clause  be  construed  distributively,  so  as  to  carry  over  the 
original  legacies  to  the  other  original  legatees,  and  the 


1852 


Jvdffmeni, 
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shares  of  the  20002.  to  the  co-sharers  in  that  fund,  or  be 
construed  to  cany  over  as  well  the  original  legacy  as  the 
share  to  which  an  original  legatee  might  be  entitled  in 
the  20002.  to  the  co-sharers  in  that  fund,  I  see  nothing  in 
the  clause  which  is  inconsistent  either  with  the  original 
legacies  or  with  the  shares  of  the  2000/.  being  taken  bj 
the  parties  to  whom  thej  are  in  the  first  instance  given. 
The  remaining  clause  is  in  these  terms: — "  And  I  do  here- 
by further  declare,  that,  if  all  the  children  of  my  said 
daughter  shall  happen  to  die  under  the  age  of  twenty- 
one  years  without  leaving  lawful  issue,  then  and  in  the 
last-mentioned  case,  the  said  legacies  of  10002.  a-piece, 
hereinbefore  bequeathed  to  her  three  children  now  living, 
shall  not  be  raised  or  raiseable;  but,  from  and  after  the 
decease  of  the  lost  surviving  or  only  child,  the  same  l^a- 
cies,  and  from  and  after  the  decease  of  my  said  daughter, 
the  said  sum  of  20002.  hereinbefore  bequeathed  to  my  said 
trustees,  shall  respectively  sink  into  the  residue  of  my 
personal  estate,  for  the  benefit  of  the  legatees  thereof/' 
But  this  clause  again  does  not  appear  to  me  to  alter  the 
classes  in  whose  favour  the  original  legacies  and  the 
shares  of  the  20002.  were  given.  The  gift  over,  in  the 
event  of  all  the  children  dying  under  twenty-one,  without 
leaving  lawful  issue,  may,  indeed,  be  taken  to  import  that 
children  attaining  twenty- one,  or  dying  under  that  age 
leaving  lawful  issue,  were  to  take  vested  interests;  but  if 
the  clause  be  read  distributively,  which  I  think  is  its  fair 
and  reasonable  construction,  this  would  not  afiect  the 
class  by  whom  such  vested  interests  were  to  be  taken; 
and  again,  although  the  words  ''from  and  after  the  de- 
cease of  my  daughter "  in  this  clause,  if  taken  by  them- 
selves, might  import  that  the  class  intended  to  take  the 
20002.  was  not  confined  to  children  surviving  the  daugh- 
ter, I  think  it  clear,  from  the  context,  that  these  words 
were  inserted  merely  to  preserve  the  daughter's  life  inter- 
est, and  do  not,  therefore,  warrant  the  conclusion  which 
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might  otherwise  be  drawn  from  them;  the  true  meaning 
being,  that,  in  the  event  mentioned  in  the  clause,  the  ori- 
ginal legacies  should  sink  into  the  residue  on  the  death 
of  the  survivor  of  the  legatees,  and  the  2000/.  upon  or 
after  the  death  of  the  daughter.  So  far,  therefore,  as  the 
question  has  depended  upon  the  provisions  of  the  will, 
without  reference  to  the  decided  cases,  I  have  felt  but 
little  difficulty  upon  it 


1852. 


JvdffmetU, 


But  the  argument  on  the  part  of  the  Defendants  rested 
mainly  upon  the  cases  which  have  been  decided  in  favour 
of  the  vesting  of  children's  portions  at  twenty-one  or  mar- 
riage, and  certainly  those  cases  have  gone  to  a  very  great 
length.  I  have  carefully  examined  them,  in  the  hope  that 
I  might  be  able  to  deduce  some  definite  rule,  which  might 
govern  the  present  case,  or  assist  in  furnishing  some  guide 
to  future  decisions;  but  I  confess  myself  unable  to  do  so. 
The  rule,  as  laid  down  by  Sir  W.  Orant  in  Hotvgrave  v. 
Cartier,  is  this :  "  If  the  settlement  is  incorrectly  or  ambi- 
guously expressed,  if  it  contains  conflicting  and  contradic- 
tory clauses,  so  as  to  leave  in  a  degree  uncertain  the  period 
at  which,  or  the  contingency  upon  which,  the  shares  are  to 
vest,  the  Court  leans  strongly  towards  the  construction 
which  gives  a  vested  interest  to  the  child,  when  that  child 
stands  in  need  of  a  provision  "  (a) ;  but  this  rule  leaves  it 
to  succeeding  judges  to  determine  on  each  instrument  what 
expressions  in  the  instrument  are  to  be  deemed  inaccurate 
or  ambiguous,  and  what  clauses  are  to  be  considered  con- 
flicting and  contradictory;  and  this,  I  think,  must  neces- 
sarily be  the  case.  At  all  events,  the  decided  cases,  and 
particularly  those  before  Sir  J.  Leach.,  have  proceeded  upon 
such  refined  distinctions,  and  reasoning  so  subtle,  that  no 
certain  rule  upon  these  points  can,  I  think,  be  collected 
from  them.     The  later  authorities,  however,  I  think,  indi- 


(a)  3  V.  &  B,  86. 
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1852.        catc,  that,  in  the  opinion  of  the  Court,  the  cases  in  favour 
of  the  vesting  have  been  carried  to  their  full  extent    Lord 
Cottenham  so  expresses  himself  in  Whaiford  v.  Moore  (a), 
and  in  the  opinion  there  indicated  I  fully  concur.     I  think 
JudinnefU.     j^  j^  ^j^^  ^^^^  ^f  ^j^^  Court  in  these  cases  to  give  full  weight 

Cases  in  fiiroor  ,..  !••  i.-i.  ^ir 

of  Testing  car-  to  any  ambiguity  or  contradiction  which  it  may  find,  but 
fou  ^tent"^  not  to  strain  the  meaning  of  the  instrument  for  the  pur- 
pose of  raising  an  ambiguity  or  contradiction.  In  the  pre- 
sent case,  I  think,  that,  if  I  hold  the  shares  of  the  children 
who  died  in  the  lifetime  of  Mary  KetAewdl  the  daughter 
to  be  vested,  I  should  both  be  straining  the  meaning  of 
the  instrument,  and  extending  the  cases  in  favour  of  the 
vesting. 

Thonirh  there         ^^  *^®  ^^^  place,  the  question  in  this  case  arises  upon  a 

may  not  be  any  «^iU  and  not  upon  a  settlement;  and  although,  after  look- 
different  rule  of  ,  T  1  ••.«» 
construction  ap-  ing  into  the  cases,  I  cannot  venture  to  say  that  a  different 

andsetUements,  rule  of  Construction  upon  this  subject  is  to  be  applied  to 

yet  the  different     qj     j^j  ^^  settlements,  I  think  that  the  different  char- 
character  of  the  \ 
instrument  is  a   acter  of  the  instrument  is  a  circumstance  to  be  weighed 

be  weighed  in    in  determining  the  effect  which  is  to  be  attributed  to  the 

eff^rth?dii-^  dispositions  contained  in  them ;  the  more  so  as,  in  the  case 

^•"****"sh  ^^    ^^  settlements,  the  consequence  of  holding  the  shares  not 

under  a  settle-    to  be  vcstcd  might  be,  to  Create  a  resulting  trust  for  the 

hSdVot  to  be    settlor ;  but,  in  cases  of  legacies,  the  residuary  legatee  might 

CTMtea"rSult-    take.     In  the  second  place,  this  is  a  question  of  vesting 

ing  trust  for  the  the  interests  of  grandchildren,  and  not  of  children;  there 

settlor;  whilst  ,  i  i  i  •      i 

in  a  will  the       is  nothing  to  shew  that  the  testator  stood  in  loco  parentis; 

tel*mi^  tS^.  and  some,  at  least,  of  the  reasons  which  have  influenced 
the  Court  in  the  decisions  in  favour  of  children,  have  no 
application  to  the  case  of  grandchildren.  And  in  the  third 
place,  this  testator  has,  by  his  will,  drawn  the  distinction 
between  the  gifts  which  he  intended  to  be  vested  in  his 
grandchildren,  and  those  which  he  has  expressed  to  be  con- 

(a)  3  My.  &  Cr.  28J>. 
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tingent,  giving  the  three  grandchildren,  who  were  living 
at  the  date  of  his  will,  legacies  of  lOOOi  each,  in  absolute 
terms,  and  expressing  their  shares  of  the  2000/.  in  terms 
of  contingency,  and  he  has  thus  made  a  provision  for  the 
grandchildren. 


1852. 


Farkkh 

V. 

Barker. 
JudgmenL 


Looking  at  these  distinctions,  and  at  the  whole  tenor  of 
this  will,  I  am  of  opinion  that  the  rights  of  the  children  of 
the  daughter  in  the  legacy  of  2000Z.,  were  meant  to  be,  and 
were,  contingent  upon  their  surviving  their  mother;  and 
that,  all  of  them  having  died  in  her  lifetime  (one  indeed  in 
the  lifetime  of  the  testator),  the  2000?.  falls  into  the  residue 
of  the  estate. 


DUKE  OF  NORFOLK  v.  TENNANT. 


pensation  under 
the  68th  sec- 
tion of  the 
Lands  Clauses 
Consolidation 


Marck  25M. 

T  April  \gt, 

HE  Duke  ot  Norfolk  erected  a  market-place  at  Shef-  where  there  ia 

field,  under  the  powers  of  the  Act  10  &  11  Vict.  c.  xlv.  (a),  ^„°"y^^^ti„g 

which  incorporated  the  Lands  Clauses  Consolidation  Act(6).  **»«  ci«™  o^  * 

party  to  com- 

The  Defendant  had  a  leasehold  interest  in  a  brewery,  si- 
tuated in  a  street  called  Castle  Folds,  immediately  oppo- 
site the  market-place.     The  reversion  of  the  brewery  ex- 
pectant upon  the  lease  was  purchased  by  and  belonged  to  Act,  in  respect 
the  Duke.     The  street  called  Castle  Folds  was  temporarily  onsiy  affected, 
obstructed  in  the  course  of  the  erection  of  the  market-  *^®  Jjj!l^8u^ 

an  equity ;  but 
where  there  is  an  original  equity  affecting  the  claim,  the  statute  does  not  take  it  away. 

Where,  therefore,  an  agreement  for  such  compensation  has  been  completed  and  carried  out,  and  the 
satisfiiction  perfected,  there  is  no  ground  for  the  interference  of  the  Court,  arising  out  of  the  provision 
of  the  statute;  but  where  the  Defendant  haa  received  the  consideration  for  perfecting  the  satisfiiction, 
and  refiises  to  perfect  it,  and  a  case  for  specific  performance  arises,  there  is  nothing  in  the  statute  to 
exclude  the  interposition  of  the  Court. 

The  Court  does  not  interfere  by  injunction  to  restrain  parties  who  insist  that  their  property  has 
been  injuriously  affected  within  the  meaning  of  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act,  from  prosecuting  their  claim  under  the  Act,  upon  the  mere  ground  that  the  Act  has  not  provid- 
ed the  means  of  determining  the  preliminary  question,  whether  the  property  has  been  injuriously  af- 
fected or  not  But  whether  the  same  rule  applies  to  a  case  in  which  there  are  several  grounds  of  claim, 
some  of  which  have  been  satisfied,— Qimptv. 


(a)  Local  and  Personal.  (6)  Sect.  4. 

VOL.  IX.  C  C  C 
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1862.  place,  and  was  permanently  narrowed  bj  the  building; 
and  the  Defendant  alleged,  that  the  height  of  the  build- 
ing prevented  the  access  of  the  light  and  air  to  the  brew- 
ery Under  these  circumstances,  the  Defendant,  on  the 
Statement,  2nd  of  February,  1852,  acting  on  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act  (a),  served  the  Duke 
with  a  notice  claiming  compensation  for  the  injury  occa- 
sioned to  him  by  the  obstruction  and  narrowing  of  the 
street,  and  the  obstruction  of  the  light  and  air,  and  desir- 
ing to  have  the  compensation  settled  by  arbitration,  un- 
der the  provisions  of  the  Act;  and,  on  the  5th  of  March, 
he  served  the  Duke  with  a  further  notice  requiring  him 
to  appoint  an  arbitrator. 

The  bill  was  filed  for  an  injunction  to  restrain  the  pro- 
ceedings under  the  notices.  The  case  stated  by  the  bill 
was  in  substance, — that  the  Defendant  agreed  to  accept  a 
plot  of  ground  and  two  quarters'  rent  due  from  him  to  the 
Plaintiff,  in  satisfaction  of  the  injury  which  he  had  sus- 
tained by  the  street  having  been  obstructed  and  narrowed; 
and  as  to  the  obstruction  of  the  light  and  air,  that  the 
Defendant  stood  by  and  permitted  the  building  to  be 
erected  to  its  existing  height  without  raising  any  objec- 
tion. 


ArffUTnent.  Sir  Tf.  P.  Wood  and  Mr.  SUism,  for  the  Plaintiff,  dis- 
tinguished  the  case  from  that  of  The  Lo^idon  and  North 
Western  Railway  Company  v.  Smith  (6),  which  has  been 
displaced  by  the  subsequent  authorities:  The  East  and 
West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Oattke  (c).  The  SoiUh  Staffordshire  Railway 
Company  v.  HaU  (d),  and  The  Sutton  Harbour  Improve- 
ment Company  v.  Hitchens  (e). 


(a)  8  &  9  Vict,  a  18. 
(6)  1  Mac  &  G.  216 ;  S.  C.,1  H. 
&  T.  364;  5  Eailw.  Gas.  716. 
(c)  3  Mac.  &  G.  155 ;  6  BaUw. 


Cas.  371. 

(cO  1  Sim.,  N.  S.,  373;  S.  C,  6 
Railw.  Cas.  389. 

(«)  lDeG.,Mac.,&G.161. 
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Mr.  EoU  and  Mr.  Speed,  for  the  Defendant,  contended, 
that  there  was  no  case  for  the  interposition  of  a  Court  of* 
equity.  The  case  of  the  Plaintiff  was,  that  the  Defendant 
had  received  either  entire  or  partial  satisfaction  in  respect 
of  his  claim.  If  this  were  so,  it  would  be  open  to  the 
Plaintiff  to  prove  that  fact  before  the  arbitrator,  and 
thereby  to  extinguish  or  diminish  the  claim  of  the  Defend- 
ant The  application  was,  therefore,  no  more  than  a  re- 
petition of  Smith's  case,  which  had  been  distinctly  over- 
ruled. 


1852. 

DUKB  OF 

Norfolk 

V. 

Tennant. 
Argument, 


Vicb-Chancbllor  : — 

After  carefully  considering  the  affidavits  on  both  sides, 
1  am  of  opinion,  that,  subject  to  the  questions  which  were 
raised  in  the  argument  on  the  part  of  the  Defendant  as  to 
the  jurisdiction  of  the  Court  and  the  frame  of  the  plead- 
ings, there  is  a  sufficient  case  for  the  injunction. 

The  questions  which  were  raised  by  the  Defendant  as 
to  the  frame  of  the  pleadings  and  the  jurisdiction  of  the 
Court  were, — that  the  bill  alleges  that  the  Defendant  had 
received  compensation  for  the  injury  occasioned  by  the 
street  having  been  obstructed  and  narrowed;  and  that 
this  allegation  brought  the  case  directly  within  the  prin- 
ciple of  The  East  and  West  India  Docks  and  Birmingham 
Jmwtion  Railway  Company  v.  Oattke(a);  but  although 
the  bill  is  not  in  this  respect  so  aptly  framed  as  it  might 
have  been,  I  think,  that,  upon  the  whole,  the  fair  meaning 
of  it  is, — not  that  the  agreement  has  been  completed  and 
carried  out  and  the  satisfaction  perfected,  but  that  the 
Defendant  has  received  the  consideration  for  perfecting 
the  satisfaction,  and  refuses  to  perfect  it,  thus  opening  the 
case  for  specific  performance;  and  although  the  bill  does 
not  pray  that  relief,  I  think  the  facts  are  sufficiently  stated 

(a)  3  Mac.  &  G.  155 ;  6  Railw.  Cm.  371. 

ccc2 


JudffmenL 
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DUKB  OP 

Norfolk 

V, 

Tbnwant, 
Jndffmenl, 


to  found  a  decree  for  it;  and  this  case  being  thus  open 
upon  the  pleadings,  I  am  of  opinion,  that  Oattke's  case 
does  not  affect  the  present  question.     That  case  has  over- 
ruled The  London  and  North  Western  Railway  Company 
V.  Smith  (a),  and  has  settled,  on  most  satisfactory  grounds, 
that  this  Court  ought  not  to  interfere  by  injunction  to  re- 
strain parties,  who  insist  that  their  property  has  been  in- 
juriously affected  within  the  meaning  of  the  68th  clause 
of  the  Lands  Clauses  Consolidation  Act,  from  prosecuting 
their  claims  according  to  the  powers  of  the  Act,  upon  the 
mere  ground  that  the  Act  has  not  provided  the  means  of 
determining  the  preliminary  question,  whether  the  pro- 
perty has  been  injuriously  affected  or  not,  but  it  has  set- 
tled no  more.    Whether  the  same  rule  would  apply  to  a 
case  in  which  there  are  several  grounds  of  claim,  some  of 
which  have  been  satisfied,  remains  yet  to  be  determined; 
and  not  having  had  the  benefit  of  a  full  argument  upon 
the  point,  I  shall  not  now  determine  it     At  all  events, 
the  ca^e  does  not  touch  the  question  of  the  interference  of 
this  Court,  where  there  is  an  original  equity  affecting  the 
claim.     The  case  decides,  that,  where  there  is  no  original 
equity  affecting  the  claim,  the  statute  does  not  create  such 
an  equity;  but  where  there  is  an  original  equity  affecting 
the  claim,  the  statute  does  not,  in  my  opinion,  take  it 
away.     It  is,  I  think,  as  much  the  duty  of  this  Court  to 
interpose  by  injunction  in  such  cases  as  in  the  ordinary 
case  of  an  attempt  to  put  in  force  the  powers  of  the  Act 
for  compulsory  purchase,  where  the  purchase  has  been  the 
subject  of  contract;  and  being  of  opinion  that  the  Plain- 
tiff has  in  this  case  sufficient  grounds  for  contending  that 
some  at  least  of  the  claims  of  the  Defendant  are  affected 
by  a  contract  entered  into  before  the  claims  were  advanced, 
I  think  that  this  injunction  must  be  granted. 

It  was  urged  by  the  Defendant,  that  it  ought  to  be 
limited  so  as  to  extend  only  to  the  claims  for  obstructing 


(a)  1  Mac.  &  G.  216;  S.  C,  1  H.  &  T.  364;  6  Railw.  Cas.  716. 


OASES  IN  CHANCERY.  749 

and  narrowing  the  street;  but  having  regard  to  the  provi-  1Q52. 

sions  of  the  Act  as  to  costs,  I  think  that  it  cannot  be  so  '^  ^     "  . 

DUKB  OP 

limited.     The  Defendant,  if  he  thinks  it  right  to  prosecute  Norfolk 

the  claim  as  to  the  obstruction  to  the  light  and  air,  before  Tbjisant. 

the  equity  raised  by  the  bill  against  that  claim  is  deter-  j^^dmiieni 
mined,  must  give  a  fresh  notice  for  the  purposa 


HUGHES  V,  WELLS. 


1861. 
Nov,  20^A, 

Dec,  nth. 
1862. 

A  April  29M. 

BILL,  by  the  personal  representative  of  the  surviving  ^y  ^  niarriaflo 

trustee  of  the  settlement  made  upon  the  marriage  of  Sir  »«'^i?me«it, 

*^  °  monies  in  the 

funds,  monies 
lent  on  mortgage,  and  other  property,  were  assigned  to  trustees  upon  trust  to  pay  and  transfer  the 
same  unto  such  persons,  for  such  estates  or  interests,  either  absolutely  or  conditionally,  and  in  such 
parts,  shares,  and  proportions,  manner  and  form,  and  under  and  subject  to  such  powers,  provisoes, 
ftc.,  either  for  the  benefit  of  the  issue  of  the  intended  marriage,  or  of  any  other  persons  whomso- 
ever, as  the  wife,  notwithstanding  her  coverture,  at  any  time  or  times,  and  from  time  to  time  during 
the  joint  lives  of  herself  and  her  husband,  should,  by  and  with  the  consent  and  approbation  of  her 
husband,  testified  in  writing  under  his  hand  and  seal,  or  as  the  wife  alone,  after  the  decease  of  the 
husband,  in  case  she  should  survive  him,  should  by  any  deed  or  writing,  to  be  scaled  and  delivered 
by  her  in  the  presence  of  and  attested  by  two  or  more  witnesses,  direct  or  appoint;  and  in  de&ult 
of  such  direction  or  appointment,  and  in  the  meantime  and  until  such  direction  or  appointment 
should  be  made  and  executed,  and  subject  thereto,  and  as  to  so  much  of  the  said  trust  monies,  &c. 
whereof  no  such  direction  or  appointment  should  be  made,  upon  trust,  to  receive  the  annual  pro^ 
ceeds  due,  and  to  grow  due,  for  or  in  respect  of  the  same,  and  pay  the  same  to  such  persons  as  the 
wife,  during  her  life,  notwithstanding  her  coverture,  and  whether  sole  or  covert,  should,  from  time 
to  time,  by  any  writing  or  writings  under  her  hand^  direct  or  appoint  to  receive  the  same,  and  in 
de&ult  of  such  direction  or  appointment  into  the  proper  hands  of  the  wife  for  her  separate  use. 
The  monies  in  the  funds  were  transferred  to  the  husband  by  virtue  of  powers  of  attorney,  under 
the  hand  and  seal  of  the  wife,  with  the  consent  of  the  husband  under  his  hand  and  seal  and  at- 
tested by  two  witnesses;  and  the  mortgage  money  was  received  and  a  receipt  given  by  the  hus- 
band and  wife,  and  the  premises  reconveyed,  and  the  receipt  and  reconveyance  also  so  attested. 

Heldy  that  the  powers  of  attorney  were  not  directions,  bat  were  merely  authorities  to  the  bahkers 
by  the  wife  to  assign  the  stock  to  her  husband,  and  only  enabled  the  bankers  to  do  &r  her  what 
she  might  have  done  for  herself  without  their  intervention.  That,  as  the  directions  must  follow  on 
the  authorities  before  the  authorities  could  be  acted  on,  it  still  remained  to  make  the  appointment 
after  the  execution  of  the  powers  of  attorney,  and  that  the  transfers  made  subsequently  to  such 
execution,  being  unaccompanied  by  any  of  Uie  formalities  required  by  the  settlement,  could  not 
have  the  effect  of  converting  instruments  of  subsdtution  into  instruments  of  alienation,  and  could 
not  operate  as  executions  of  the  power  of  appointment. 

That  the  wife  had  no  power  to  dispose  of  the  trust  funds  otherwise  than  by  a  perfect  appointment 

That,  in  order  to  constitute  a  purchaser  in  whose  &vour  a  defective  execution  of  a  power  will  be 

aided  in  equity,  there  must  be  a  consideration  and  an  intention  to  purchase,  either  proved  or  to  be 

presumed ;   and  the  maintenance  of  his  household  and  establishment  by  the  husband  does  not 

furnish  such  consideration  to  the  wife. 

That,  if  the  transfer  of  a  wife^s  legacy  to  herself  by  the  husband  be  a  consideration,  it  does  not 
shew  any  intention  to  purchase. 

That,  if  a  wife  thinks  proper  to  keep  up  an  establishment  against  the  wishes  of  the  husband. 
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John  and  Lady  WeUs,  for  the  purpose  of  recovering  some 
of  the  trust  funds  comprised  in  the  settlement,  which 
came  to  the  hands  of  Sir  John  WeUs,  and  which  were  in 
part  laid  out  in  the  purchase  of  an  estate  called  the  ^^Bol- 
nore*'  estate,  and  of  a  lease  of  that  estate,  and  in  build- 
ing and  improvements  upon  it  The  Bolnore  estate,  when 
purchased,  was  conveyed  to  Sir  John  Wells  in  fee;  and  in 
consequence  of  his  death  (which  took  place  in  November, 
1841,)  without  heirs,  and  intestate  as  to  the  Bolnore  es- 
tate, the  estate  escheated  to  the  lords  of  the  fee,  and  the 
bill  as  against  them  sought  to  establish  a  lien  on  the  es- 
tate for  the  sums  expended  in  the  purchases  and  improve- 
ments, and  to  have  the  residue  of  the  trust  monies  re- 
ceived by  Sir  John  Wells  paid  out  of  the  estate  as  part  of 
his  assets. 


The  facts  of  the  case  were  found  by  a  report  made  un- 
der an  order  directing  preliminary  inquiries,  and  were 
these: — By  an  indenture  of  settlement  of  the  19th  of 


what  is  supplied  for  the  establishment  will  be  a  consideration  for  payments  out  of  her  estate  on 
that  account. 

That,  the  prwreeds  of  the  settled  funds  having  been  placed  to  the  wife's  account  at  her  banken, 
and  applied  principally  to  the  current  expenses  of  the  establishment  of  her  husband  and  herself^  by 
the  order  and  direction  of  the  wife,  the  husband  being  the  agent  in  their  application, — as  to  monies 
so  applied,  there  was  a  defective  appointment,  which  ought  to  be  aided  by  the  Court. 

If  the  husband  have  not  in  any  degree  influenced  the  acts  or  conduct  of  the  wife,  there  is  no  rea- 
son why  (the  wife  having  been  constituted  a  feme  sole  by  the  settlement,)  her  assets,  including  the 
trust  funds  which  have  become  her  assets  by  the  exercise  of  her  power,  should  not  be  bound  to  the 
same  extent  as  the  assets  of  any  other  person,  not  under  the  disability  of  coverture,  would  be  bound 
in  the  same  circumstances. 

The  rights  of  married  women  may  be  barred,  and  their  estates  affected,  by  active  participation  in 
breaches  of  trust,  and  if — their  powers  having  been  exercised  by  will — the  trust  funds  become  their 
asseU,  they  must  be  liable  for  those  breaches  of  trust,  semble.  But  the  fact  of  a  married  woman 
having  permitted  her  husband  to  receive  the  trust  funds  does  not  preclude  a  right  to  relief  by  her 
or  her  appointee,  for  that  would  be  to  defeat  the  purpose  for  which  the  trust  was  created, — the  pro- 
tection of  the  wife  against  the  husband. 

Under  the  Escheat  Act,  trust  monies  may  be  followed  into  land  against  the  lords  of  the  fee;  and 
if  it  were  otherwise,  the  estate  in  the  hands  of  the  lord  by  escheat  is  liable  to  the  debts  of  the  per- 
son whose  estate  has  escheated. 

The  non-interference  of  the  trustees  for  a  long  period  docs  not  preclude  them  or  their  represent- 
ative from  sustaining  a  suit  for  carrying  the  trust  into  effect,  so  long  as  the  tnut  subsists.  But, 
MmbUy  on  the  contrary  it  is  the  duty  of  the  trustees  or  their  representative  to  take  steps  for  en- 
forcing the  trust. 
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April,  1815,  Lady  WMs  (then  Jane  DeaUry)  granted  and 
transferred  unto  King  and  Hughes^  their  executors,  &c., 
all  and  singular  the  sum  and  sums  of  money,  stocks, 
funds,  and  securities  whatsoever,  of  or  belonging  to  her, 
and  also  all  and  singular  her  furniture,  china,  plate, 
books,  pictures,  and  trinkets,  and  other  personal  estate 
and  effects,  to  hold  the  same  unto  the  said  trustees,  upon 
trust,  after  the  marriage  then  intended  between  herself  and 
Sir  John  Welk  should  be  had,  that  the  trustees  should 
pay,  assign,  and  transfer  the  said  trust  funds,  monies,  and 
securities,  and  other  the  premises,  unto  such  person  or 
persons,  for  such  estate  or  estates,  interest  or  interests, 
either  absolutely  or  conditionally,  and  in  such  parts, 
shares,  and  proportions,  manner  and  form,  upon  such 
trusts^  and  under  and  subject  to  such  powers,  provi- 
soes, limitations,  and  declarations,  either  for  the  benefit 
of  all  or  any  of  the  issue  of  the  then  intended  marriage, 
or  of  any  other  person  or  persons  whomsoever,  as  the  said 
Jane  Dealtry,  notwithstanding  her  coverture,  at  any  time 
or  times,  and  from  time  to  time  during  the  joint  lives  of 
herself  and  the  said  Sir  John  Wells,  should,  by  and  with 
his  consent  and  approbation,  testified  in  writing  under  his 
hand  and  seal,  or  as  the  said  Jane  DeaUry  alone,  after  the 
decease  of  Sir  John  Wells,  in  case  she  should  survive  him, 
should,  by  any  deed  or  deeds,  writing  or  writings,  to  be 
sealed  and  delivered  by  her  in  the  presence  of  and  at- 
tested by  two  or  more  credible  witnesses,  direct,  limit,  or 
appoint;  and  in  default  of  such  direction,  limitation,  or 
appointment,  and  in  the  mean  time  until  such  direction, 
limitation,  or  appointment  should  be  made  and  executed, 
and  subject  thereto,  and  as  to  so  much  of  the  trust 
monies,  funds,  securities,  and  premises,  whereof  no  such 
direction,  limitation,  or  appointment  should  be  made,  up- 
on trust,  that  the  trustees  should,  during  the  life  of  the 
said  Jane  DeaUry,  receive  and  take  the  dividends,  inter- 
est, and  annual  proceeds,  due  and  to  grow  due  for  or  in 
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respect  of  the  said  trust  monies,  funds,  and  securities, 
and  pay  the  same  to  such  person  or  persons  as  the  said 
Jane  DeaUry,  during  her  life,  notwithstanding  her  in* 
tended  or  any  future  coverture,  and  whether  sole  or  covert, 
should,  from  time  to  time,  by  any  writing  or  writings  un- 
der her  hand,  direct  or  appoint  to  receive  the  same;  and 
in  default  of  such  direction  or  appointment,  into  the  pro- 
per hands  of  the  said  Jane  DeaUry  for  her  own  sole  and 
separate  use  and  benefit,  independently  of  the  debts,  con- 
trol, or  engagements  of  her  husband;  and  also  should  per- 
mit and  suffer  the  said  Jane  DeaUryy  during  her  life,  not- 
withstanding any  such  coverture,  to  use  and  enjoy  the 
furniture,  china,  plate,  books,  pictures,  and  trinkets,  and 
other  articles,  for  her  separate  use;  and  from  and  after  her 
decease,  to  pay  and  transfer  the  trust  monies  and  premises 
for  the  issue  of  the  marriage,  or  such  other  persons  as  she 
should  by  will  appoint;  and  in  default  of  such  appoint- 
ment to  the  issue  of  the  marriage;  and  in  default  of  such 
issue,  in  trust  for  her  next  of  kin  according  to  the  statute 
of  distributions,  exclusive  of  the  husband. 


The  personal  estate  to  which  Lady  WeUa  was  entitled 
at  the  date  of  the  settlement  consisted  of  56002.  Consols, 
and  1050Z.  4Z  per  cent.  Stock,  standing  in  her  name;  1500t, 
lent  by  her  on  mortgage  to  one  John  Wray;  the  sum  of 
1940Z.,  lent  by  her  on  mortgage  to  Sir  J,  (7.  Throckmorton; 
a  moiety  of  3566i  13fi.  4d  Consols,  standing  in  the  name 
of  Peregrine  Dealtry,  deceased;  a  moiety  of  10,000t,  late 
the  property  of  Peregrine  Dealtry,  and  charged  on  certain 
estates  of  Sir  Henry  Vavasour;  a  moiety  of  7500t,  lent 
by  Peregrine  Dealtry  on  mortgage  to  one  William  John- 
son; a  moiety  of  6000t,  lent  hyPeregHn^  Dealtry  on  mort- 
gage to  one  Wroe  Walton;  a  moiety  of  eight  shares  in  the 
Driffield  Navigation  Company,  late  the  property  of  Pere- 
grine Dealtry;  and  a  moiety  of  500Z.  due  to  Peregrine 
Dealtry  upon  turnpike  bonds.    Lady  Wells  and  her  sister 
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Elizabeth  were  the  sisters  and  co-heiresses-at-law  of  Pere- 
grine DeaUrj/y  who  died  intestate,  and  were  also  the  ad- 
ministratrixes of  his  personal  estate. 

The  stock  was  not.  transferred  into  the  names  of  the 
trustees,  nor  was  any  transferor  assignment  made  to  them 
of  the  other  property  of  Lady  Wells,  except  by  the  effect  of 
the  settlement  of  the  19th  of  April,  1815.  The  trustees  did 
not  in  any  manner  interfere  in  the  receipt,  management, 
or  disposition  of  the  settled  property,  but  the  same  were 
dealt  with  by  Sir  John  and  Lady  Wdla  in  the  manner  stated 
in  the  report. 

It  appeared  that  Lady  WeU$,  before  her  marriage,  kept  a 
banking  account  with  Messrs.  Smith  Jk  Co.,  bankers,  o(  Lon- 
don, in  her  then  name  oiJane  DeaUry;  and  that,  after  her 
marriage,  and  on  the  30th  of  May,  1815,  she  opened  a  new 
account  with  Messrs.  Smith  &  Co.,  in  her  then  name  of 
Jane  Wells,  and  2302.  J  7^.  6(2.,  the  balance  standing  to  the 
credit  of  her  former  account,  was  carried  to  the  new  ac- 
count, and  such  last  account  was  continued  up  to  the  time 
of  her  death.  The  income  of  all  the  settled  property,  or 
the  greater  part  thereof,  was  from  time  to  time  paid  to 
the  said  Messrs.  Smith  <b  Co,,  to  the  credit  of  the  said  ac- 
count of  Lady  Wells,  Sir  John  WMs  was  not,  at  the  time 
of  his  marriage,  possessed  of  any  real  estate,  and  he  was 
possessed  of  very  trifling  personal  estate;  he  did  not  ac- 
quire any  property  during  his  marriage,  and  the  only  in- 
come he  possessed  was  his  half-pay  as  an  Admiral  in  the 
Royal  Navy.  On  the  SOth  of  May,  1815,  Sir  John  WeUs 
opened  an  account  in  his  own  name  with  Messrs.  Smith  & 
Co.,  and  the  sum  of  1200t  was  transferred  to  the  credit  of 
such  account  from  the  account  of  Lady  WMs;  and  such 
12002.,  and  another  sum  of  792.  10&,  were  the  only  sums 
placed  to  the  credit  of  his  account.  On  the  24th  of  Janu- 
ary, 1816,  a  balance  of  4092.  7«.  having  become  due  from 
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Sir  John  Wella  to  the  Messrs.  Smiik  is  Co.  upon  the  ac- 
count, such  balance  was,  with  the  consent  of  Lady  TFelb, 
transferred  to  the  debit  of  her  account  with  the  same 
bankers,  and  the  account  of  Sir  John  Wells  was  closed. 
Upon  the  marriage  of  Sir  JbAn  and  Lady  TTeffa,  they  went 
to  reside  in  the  neighbourhood  of  Cuckfidd;  and  for  the 
purpose  of  enabling  them  the  more  conveniently  to  make 
payments  in  the  neighbourhood,  an  account  was,  on  the 
Ist  of  May,  1815,  opened  with  Messrs.  Hurly  <t  Co.y  bank- 
ers, of  LeweSy  in  the  name  of  the  said  Sir  John  WeUs^  and 
this  account  was  continued  until  his  death.     On  the  6th 
of  October,  1815,  Lady  WdUy  by  a  letter  of  that  date,  au- 
thorised Messrs.  Smith  Jk  Co.  to  honour  the  drafts  of  Sir 
John  WeUs  against  her  separate  account;  to  which  letter 
they  replied  by  letter  dated  the  7th  of  October,  1815,  that 
they  would  pay  any  drafts  Admiral  WeUs  might  draw  on 
her  account,  as  she  wished,  intimating  that  Admiral  WeUs 
should  state  on  such  drafts  that  the  same  were  on  her 
account.     From  that  date  the  monies  drawn  from  Messrs. 
Smith  <k  Co.,  for  the  purpose  of  supplying  the  account 
with  Messrs.  Hurly  &  Co.,  and  the  other  purposes  of  Sir 
John  and  Lady   Wells,  were  drawn  by  cheques  of  Sir 
John  WeUs.   The  yearly  expenditure  of  Sir  John  and  Lady 
Wells  (independent  of  the  expenditure  on  the  Bolnore 
estate)  exceeded  the  amount  of  their  income;  and  there 
was  not  therefore  any  accumulation  of  the  income  of  Lady 
WeUs  during  the  life  of  Sir  John  WeUs,  but,  on  the  con- 
trary, a  considerable  part  of  the  principal  of  the  fortune 
of  Lady  WeUs  (besides  the  amount  expended  on  the  Bol- 
nore  estate)  was  expended  by  Sir  John  WeUs.     In  the 
month  of  January,  1816, 1678Z.  6s.  8A  Consols,  part  of  the 
3566Z.  VSs.  4d.  Consols,  the  property  of  Peregrine  Dealtry, 
were  sold  by  Messrs.  Smith  ic  Co.,  by  virtue  of  a  power  of 
attorney  for  that  purpose,  dated  the  1st  of  January,  1816, 
under  the  hands  and  seals  of  the  said  Sir  John  and  Lady 
Tfe/fc  a,nd  Elizabeth  Dealtry,  executed  in  the  presence  of  and 
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attested  by  two  witnesses;  and  the  sum  of  10692. 17^.  5d, 
being  the  proceeds  of  such  sale,  was,  on  the  12th  of  Janu- 
ary, 1816,  placed  by  Messrs.  Smith  &  Co.  to  the  credit  of 
Lady  WeUs  account  In  the  year  1817,  2000Z.  Consols 
were  bequeathed  to  Lady  WeUs  by  a  Mr.  Langley,  and  were, 
with  the  sanction  of  Sir  John  WeUs,  transferred  by  the 
executors  into  the  name  of  Lady  WeUs;  and  the  divideiuls 
thereon  were  from  time  to  time,  until  the  same  were  sold, 
received  by  Messrs.  Smith  <k  Co.,  by  virtue  of  a  power  of 
attorney  under  the  hands  and  seals  of  Sir  John  and  Lady 
WeUs,  and  placed  to  the  account  of  Lady  WeUs  with  them. 
On  the  1 1th  of  January,  1820,  5001  Consols,  part  of  the 
2000Z.,  were  sold  out  for  the  purpose  of  making  an  advance 
to  WiUiam  Sergison ;  and  the  sale  thereof  was  effected  by 
Messrs.  Smith  <b  Co.,  by  virtue  of  a  power  of  attorney  dated 
the  5th  of  January,  1820,  under  the  hands  and  seals  of 
Sir  John  and  Lady  WeUs,  in  the  presence  of  and  attested 
by  two  witnessess.  The  proceeds  of  the  sale,  amounting 
to  the  sum  of  338Z.  12,8.  6d.,  were  placed  to  the  credit  of 
Lady  WeUs'  account.  Shortly  afterwards  the  sum  of  3002. 
was  advanced  in  the  name  of  Sir  John  WeUs  to  WiUiam 
Sergison,  by  a  cheque  drawn  by  Sir  John  WeUs  on  Messrs. 
Smith  <k  Co.,  against  the  account  of  Lady  WeUs.  About 
the  9th  of  January,  1821,  5001  Consols,  further  part  of 
the  20002.,  were  sold  out  by  Messrs.  Smith  <k  Co.  by  a  power 
of  attorney  dated  the  26th  of  December,  1820;  and  the  pro- 
duce of  such  sale,  amounting  to  the  sum  of  3472.  7«.  6c2., 
was  placed  to  the  credit  of  Lady  WeUs  in  her  account  with 
Messrs.  Smith  <k  Co.,  and  was  applied  in  meeting  the  cur- 
rent expenses  of  Sir  John  WeUs. 


1851. 


Statement, 


The  56002.  Consols,  and  10502.  42.  per  cent.  Stock,  part 
of  the  settled  property,  were,  in  July,  1821,  transferred 
to  Sir  John  WeUs;  and  other  parts  of  the  settled  pro- 
perty were  received  by  Sir  John  WeUs,  viz.  on  the  12th 
of  January,  1816,  10692.  17*.  hd.,  the  produce  of  the  sale 
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of  16782.  68.  Hd.  Consols,  part  of  the  3566/.  ISs.  4d.  Con- 
sols ;  on  the  23rd  day  of  February,  1 826,  the  sum  of  3750L, 
being  one  moiety  of  the  7500^  due  on  Johnsons  mort- 
gage; on  the  2nd  of  June,  1826,  19402.,  due  on  mortgage 
from  Sir  J.  C.  Throckmorton;  on  the  21st  of  July,  1827, 
the  sum  of  30002.,  being  one  moiety  of  60002.  due  on  Walr 
toffis  mortgage;  and  on  the  16th  of  October,  1847,  the 
sum  of  15002.,  due  on  Wray's  mortgage.  Sir  John  and 
Lady  Wells  executed  a  release  and  assignment  of  the  mort- 
gage, sealed  and  delivered  by  them  in  the  presence  of  and 
attested  by  two  witnesses,  with  a  receipt  for  the  consider- 
ation-money indorsed,  and  signed  and  attested  in  like 
manner.  The  other  monies,  so  received  by  Sir  JbAnlTeUtf, 
were  received  with  the  sanction  and  consent  of  Lady  ITaUf, 
but  not  otherwise  under  any  order  or  authority  for  that  pur- 
pose given  by  her,  or  under  any  written  act  or  authority. 


The  powers  of  attorney  for  the  transfer  and  sale  of  the 
stock  were  in  the  form  usually  required  at  the  Bank  of 
England  (a),  and  were  sealed  and  delivered  by  Sir  John 


(a)  The  form  waa  as  follows: — 
"  Know  all  mkn  by  these  pre- 
sents, that  I,  Jane  WeUs,  wife  of 
Vice- Admiral  Sir  John  Wellsf 
K.C.B.,  now  of  &c.,  formerly  Jane 
DeaUry,  of  &c.,  my  said  husband 
consenting  by  signing  and  seal- 
ing these  presents,  do  make,  con- 
stitute, and  appoint  S,  Smith  db 
Co.,  all  of  London,  bankers,  my 
true  and  lawful  attomies  jointly, 
and  each  of  them  separately,  for 
me  and  in  my  name  and  on  my 
behalf,  to  receive  and  give  re- 
ceipts for  all  dividends  that  are 
now  due  and  that  shall  hereafter 
become  due  on  any  of  the  pre- 
sent or  future  interest  or  share 
in  the  capital  or  joint-stock  of  SI. 
per  cent.  Annuities,  created  by  an 


Act  of  Parliament  of  the  25th 
year  of  the  reign  of  his  Majesty 
King  Greorge  the  Second,  intitu- 
led *  An  Act  for  converting  the 
several  annuities  therein  men- 
tioned in  seYei*al  joint-stocks  of 
annuities,  transferable  at  the 
Bank  of  England,  to  be  chaiged 
on  the  sinking  fund,  &c.,*  and  by 
several  subsequent  Acts,  stand- 
ing in  my  former  name  of  Jane 
/>eaftry,  spinster,  aforesaid;  also 
to  assign  and  transfer  6600^  be- 
ing all  my  said  joint  annuity 
stock  standing  as  aforesaid,  unto 
Vice-Admiral  Sir  John  Wells, 
K.C.B.,  of  &c.,  and  to  do  all  acts 
requisite  for  effecting  the  premi- 
ses, I  hereby  ratifying  and  con- 
firming all  that  my  said  attomies, 
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and  Lady  Wdls,  in  the  presence  of  and  attested  by  two 
credible  witnesses. 

In  October,  1827,  the  1500t  secured  to  Lady  WeUs  by 
Wray's  mortgage  was  paid  off;  and  the  sum  of  15182.  15^., 
the  amount  of  the  principal  and  interest,  was  paid  to  the 
account  of  Lady  WeUs  with  Messrs.  Smith  <k  Co,,  on  the 
16th  of  October,  1827;  and  thereupon  Sir  John  and  Lady 
WeUs  executed  a  release  and  assignment  of  the  mortgage, 
by  indentures  of  lease  and  release  of  the  3rd  and  4th  of 
October,  1827,  which  were  sealed  and  delivered  by  them 
in  the  presence  of  and  attested  by  two  witnesses.  On  the 
indenture  of  lease  was  indorsed  a  receipt  for  the  consider- 
ation money,  signed  by  Sir  John  and  Lady  Wells  in  the 
presence  of  and  attested  by  two  witnesses;  but  in  the  in- 
denture of  release  of  the  4th  of  October,  1827,  the  settle- 
ment was  not  recited  or  referred  to,  and  the  1500Z.  and 
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or  either  of  them,  shall  do  therein 
by  virtue  hereof;  and  in  case  of 
my  death,  this  letter  of  attorney, 
aa  to  all  matters  and  things 
which  after  my  decease  shall  be 
done  by  my  said  attomies,  or 
either  of  them,  by  virtue  of  or 
under  colour  or  in  pursuance 
thereof,  shall,  so  far  as  the  Gover- 
nor and  Company  of  the  Bank 
of  England  are  interested  or  con- 
cerned, be  as  binding  upon  my 
executors  and  administrators  as 
the  same  would  have  been  upon 
me  if  living,  unless  notice  in 
writing  of  my  death  shall  have 
been  previously  given  to  the  said 
Gtovemor  and  Company  by  my 
executors  or  administrators,  or 
by  some  person  or  persons  inter- 
ested in  the  property  to  which 
this  letter  of  attorney  refers;  and 
unless  such  notice  be  given,  I 


hereby  promise  and  engage,  and 
bind  myself,  my  executors  and 
administrators,  to  and  with  the 
said  Grovemor  and  Company  of 
the  Bank  of  England,  that  they, 
my  said  executors  or  adminis- 
trators, shall  and  do  allow,  rati- 
fy, and  confirm,  as  good,  valid, 
and  effectual  against  them  and 
agaiQst  my  estate,  whatsoever 
shall  or  may  be  done  by  my 
said  attomies,  or  either  of  them, 
after  my  decease,  so  far  as  the 
said  Governor  and  Company  of 
the  Bank  of  England  diall  or 
may  be  in  any  way  or  manner 
interested  therein. — ^In  witness 
whereof  I  have  hereunto  set  my 
hand  and  seal  the  13th  day  of 
July,  in  the  year  of  our  Lord 
1821. 

" Janb  Wells,  late  Dkaltrt. 

"John  Wells." 
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interest  were  therein  expressed  to  be  paid  to  the  said  Sir 
John  and  Lady  Wells. 

In  October,  1825,  Sir  John  Welhy  with  the  concurrence 
of  Lady  WeUs,  entered  into  a  contract  to  purchase  the 
Bolnore  estate,  in  the  parish  of  Cuckfield,  subject  to  a 
lease,  for  55002.,  and  paid  500Z.  as  a  deposit  on  the  said 
purchase,  by  a  cheque  drawn  by  him  on  Messrs.  Huriy 
A  Co. 


In  October,  1825,  3331,  and  in  February,  1826,  3597/. 
2a  9A,  making  together  3930i  2«.  9d.,  part  of  the  settled 
property,  were  expended  by  Sir  John  Wells  in  and  about 
the  purchase  of  the  Bolnore  estate.  The  sum  of  lOOOl, 
also  part  thereof,  was  laid  out  in  the  purchase  of  the  lease 
of  the  same  premises  (such  lease  being  for  the  term  of 
twenty-one  years  from  the  24th  day  of  June,  181 4) ;  and 
sums  of  money,  amounting  together  to  35972.  5a  9(2.,  fur- 
ther part  of  the  settled  property,  were  laid  out  in  and 
about  the  rebuilding  of  the  mansion  house  on  the  same 
estate. 


After  the  marriage,  the  health  of  Lady  WeUs,  which 
was  before  delicate,  became  more  so,  and  she  was  always 
desirous  of  not  being  annoyed  with  money  matters  or 
business  of  any  kind,  and  took  very  little  part  in  the 
management  of  her  affairs ;  and  Sir  John  WeUs,  with  her 
general  approbation,  managed  the  same.  Some  time  af- 
ter their  marriage,  Sir  John  and  Lady  Wdls  went  to  re- 
side at  BuUer'e  Oreen,  in  Sussex,  as  tenants  of  a  partly 
fumbhed  house ;  and  while  they  were  so  residing  there, 
and  previous  to  the  purchase  of  the  Bolnore  estate.  Lady 
Wells  was  desirous  of  purchasing  an  estate,  in  order  to  be 
near  her  only  sister  Miss  Elizabeth  DeaUry,  who  resided  at 
Rottingdean.  Inquiries  after  several  estates  in  the  neigh- 
bourhood were  made  by  Sir  John  and  I^y  WeUs,     Sir 
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John  Wells,  in  speaking  of  the  trust  monies  and  property, 
always  spoke  of  the  same  as  the  trust  monies  of  Lady 
Wells,  and  not  as  his  own  property,  and  was  very  parti- 
cular in  having  all  her  monies  paid  to  her  account  at 
Messrs.  Smith  <k  Co.,  and  always  expressed  his  desire 
that  her  monies  should  be  kept  in  such  account,  and 
frequently  stated  that  he  did  not  wish  that  Lady  Wells  or 
any  member  of  her  family  should  be  able  to  say  that  he 
had  taken  possession  of  any  of  the  monies  of  Lady  WeUs 
for  his  own  benefit  Sir  John  Wells  was  averse  to  pur- 
chasing a  property,  and  frequently  complained  of  the  great 
outlay  in  the  purchase  of  the  Bolnore  estate,  and  particu- 
larly in  the  buildings  and  improvements  after  the  pur- 
chase, and  stated  that  he  felt  he  could  not  stop  or  reduce 
the  expenditure,  as  the  money  was  the  property  of  Lady 
WeUs;  and  that  such  expenditure  was  made  at  her  desire ; 
but  that  he  had  occasionally  remonstrated  with  her  on  the 
subject.  Sir  John  WeUs  stated  to  his  navy  agent  and 
friend,  Mr.  J,  P,  Atkins,  in  conversation  with  him,  that 
the  said  Bolnore  estate  had  been  bought  with  the  money 
of  Lady  WeUs. 


1861. 


Statement. 


The  original  bill  was  filed  in  the  lifetime  of  Lady  WeUs 
against  her  and  the  parties  claiming  to  be  interested  un- 
der the  escheat  Lady  WeUs  afterwards  died,  and,  by  her 
will,  dated  in  May,  1842,  reciting  the  settlement  of  April, 
1815,  she  devised,  bequeathed,  and  appointed  all  her 
estate  and  interest,  as  well  legal  as  equitable,  of,  in,  to,  or 
out  of  the  Bolnore  estate,  purchased  by  her  late  husband 
with  part  of  the  monies  belonging  to  her,  and  comprised 
in  the  settlement  of  April,  1815,  but  of  which  estate  he  had 
died  intestate,  and  also  all  her  residuary,  real,  and  per- 
sonal estate,  to  her  sister  Elizabeth  DeaUry,  her  heirs,  exe- 
cutors, &c. 


Elizabeth  DeaUry  survived  Lady  WeUs,  and  died  in  1844, 
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having  appointed  C.  Beard  her  executor;  and  administra- 
tion to  Sir  John  Wells,  to  Lady  Wdby  and  to  Mizabeth 
DeaUryy  were  granted  to  C,  Beard,  who  was  brought  be- 
fore the  Court  by  a  supplemental  bill. 


ArgumenL         Mr.  BetheU  and  Mr.  Prior  for  the  Plaintiff. 

Mr.  FoUeU  and  Mr.  Karslake,  for  the  Defendant  Beard, 
supported  the  argument  on  behalf  of  the  Plaintiff. 

Mr.  RoU,  Mr.  Campbelly  and  Mr.  Selwyn,  for  the  Defend- 
antSy  the  lords  of  the  fee,  claiming  the  estate  by  escheat 

All  the  points  raised  by  the  argument  are  distinctly  con- 
sidered in  the  judgment.  On  the  point  insisted  upon  by 
the  Plaintiffs,  that  the  mode  of  dealing  with  the  settled 
property  did  not  amount  to  an  exercise  of  the  power, 
Reith  V.  Seymour  (a),  Cocker  v.  Quayle  (b),  Denn  v.  Roake  (c), 
Moodie  v.  Reid  (d),  Milnes  v.  Busk  (e),  Hopkins  v.  MyaU  (/), 
Brookman  v.  Hales  (g),  Rowe  v.  Rowe  (h),  Martin  v.  Mit- 
chell (i),  were  cited. 

On  the  other  side,  in  support  of  the  contrary  proposition, 
Bar/ord  v.  Street  (k),  Irwin  v.  Farrer  (i),  HoUoway  v.  Clark- 
son  (m),  were  cited.  And  that  Lady  WeUs,  and  her  personal 
representatives,  and  all  persons  claiming  under  her,  were 
precluded  from  following  the  trust  funds,  afler  the  deal- 
ings which  had  taken  place,  they  cited  Pollard  v.  Green- 
vil  (n),  Stead  v.  Nelson  (o),  NaU  v.  Punter  (p),  Pawlet  v. 


(a)  4  Buss.  263. 

(6)  1  RusB.  &  My.  535. 

(c)  5  B.  &  C.  720;  Sugd.  Pow., 
Vol  l,p.420,  7th  edit. 

(d)  1  Madd.  516. 

(e)  2  Ves.  jun.  488. 
(02  Buss.  &  My.  86. 
(ff)  2V.&B.46. 

{h)  2  De  G.  &  S.  294. 


(0  2  J.  &  W.  413. 

(k)  16  Ves.  135. 

(0  19  Ves.  86. 

(m)  2  Hare,  521. 

(n)  1  Chan.  Caa.  10;  Rep.  Ch. 
185  ;  Sugd.  Pow.,  Vol.  2,  p.  96, 
7th  edit. 

(o)  2  Beav.  245. 

(/>)  5  Sim.  565. 
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Delaval(a),  CoJton  y.Rideout(b),  Bereaford  v.  The  Archbishop 
of  Armagh  (c),  BarOett  v.  Oillard  (d),  Earl  ofKinnovl  v. 
Money  (e),  and  BougkUm  v.  Sandilands  (/). 

In  support  of  the  argument  of  the  Plaintiff,  that  trust 
funds  improperly,  or  without  due  authority,  laid  out  in 
the  purchase  of  lands,  might  be  followed  as  against  the 
lands  purchased,  they  cited  Lane  v.  JDigkton  (^),  Lench  v. 
Lench  (h),  Lewis  y.  Madocks  (i) ;  and  that  the  lands  in  the 
hands  of  the  lord  by  escheat  were  chargeable  with  the 
debts  or  obligations  of  the  intestate:  Viscount  Downe  v. 
Morris  (k),  Evans  v.  Brown  (I),  Rogers  v.  Mavle  (m) ;  and 
that  a  bill  to  obtain  payment  of  debts  out  of  real  estate 
might  be  sustained,  though  not  filed  by  a  creditor:  Dirir 
ning  v.  Henderson  (n).  Price  v.  Price  (o). 


1851. 


Argument, 


On  the  part  of  the  Defendants,  it  was  also  contended, 
that  the  non-interference  of  the  trustees,  for  so  long  a  pe- 
riod, precluded  the  Plain tifiP  firom  sustaining  the  suit: 
M^Leod  V.  Drummond  (/?). 


Vicb-Chancbllor  : — 

The  first  question  raised  at  the  hearing  was  upon  the 
right  of  the  PlaintifiP  to  maintain  the  suit.  It  was  ob- 
jected, on  the  part  of  the  Defendants,  that  the  trustees  not 
haying  acted  or  interfered  in  the  trust  fur  so  long  a  period 


1852. 
April  2dth. 

Judgment 


(a)  2  Ves.  663. 
(6)  1  Mac.  &  G.  599. 
(e)  13  Sim.  643. 
(d)  3  Eu88.  149. 
(0)3Swaiist.  202,  n. 
(0  3Taimt.342. 
(g)  Amb.  409. 
(A)  10  Ves.  511. 

yOL.  IX. 


(0  17  Ves.  48. 

(k)  3  Hare,  398. 

(0  5  Beay.  114. 

(m)  1  Y.  &  C  C.  C.  4. 

(ji)  2  Col.  330. 

(o)  15  Sim.  484. 

(p)  17  Ves.  152. 


DDD 


H.  W. 


762 


CASES  IN  CHANCERY. 


1652. 


JudffmerU, 


of  time,  it  was  not  competent  to  the  Plaintiff  now  to  sue 
as  personal  representative  of  the  surviving  trustee.  But 
the  object  of  this  suit  is  to  recover  the  trust  funds  com- 
prised in  the  settlement  against  the  estate  of  Sir  John 
Wells;  and  in  order  to  maintain  this  objection,  it  must,  I 
think,  be  incumbent  on  the  Defendants  to  make  out,  that, 
independently  of  any  question  as  to  Sir  John  Wells  having 
acquired  a  right  to  the  funds,  which  is  the  point  to  be 
tried  in  the  cause,  the  trusts  of  the  settlement  have  been 
determined  and  put  an  end  to.  If  the  trusts  of  the  set- 
tlement subsist,  apart  from  the  question  as  to  the  right 
acquired  by  Sir  John  Wells,  it  is  through  the  medium  of 
the  Plaintiff,  as  trustee,  that  the  trust  funds  must  be  re- 
covered, for  whosesoever  benefit  they  are  to  be  recovered. 
Looking  at  the  facts  found  in  this  report,  I  think  that, 
apart  from  the  question  of  right  acquired  by  Sir  John 
WeUs,  it  cannot  be  considered  that  the  trusts  of  the  settle- 
ment have  been  determined  or  put  an  end  to;  and  I  am 
of  opinion,  therefore,  that  this  objection  cannot  be  main- 
tained, and  that  it  is  necessary  to  consider  the  case  upon 
the  merits. 


The  case  appears  to  me  to  resolve  itself,  upon  the  merits, 
into  three  principal  points — First,  whether  Lady  WeUs 
made  any  perfect  appointment  of  any  part  of  the  trust 
funds  in  favour  of  Sir  John  Wells,  Secondly,  whether 
Lady  WeUs  had  power  to  make,  and  whether  she  in  fact 
made,  any  effectual  appointment  or  disposition  of  any  part 
of  the  trust  funds,  otherwise  than  by  a  perfect  appointr 
ment,  in  favour  of  Sir  John  WeUs.  And  thirdly,  whether 
any  portion  of  the  funds  which  may  appear  not  to  have 
been  well  appointed  or  disposed  of,  can  be  recovered  from 
the  lords  of  the  fee. 


As  to  the  first  point,  whether  Lady  WeUs  made  any  per- 
fect appointment  of  any  part  of  the  trust  funds  in  favour 
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of  Sir  John  Wells,  it  was  argued  on  the  part  of  the  De- 
fendants that  the  power  of  appointment  was  perfectly  ex- 
ecuted, in  favour  of  Sir  John  WeUs,  by  the  powers  of  at- 
torney for  the  transfer  of  the  stock  and  the  transfers  made 
under  theni,  and  by  the  deed  of  assignment  and  release  of 
Wray's  mortgage.  But  I  am  of  opinion  that  the  power 
of  appointment  was  not  perfectly  executed,  either  as  to  the 
stock  or  the  mortgage  money.  Two  things  are,  I  think, 
necessary  to  the  perfect  execution  of  a  power  of  appoint- 
ment,— ^that  the  act  required  to  be  done  should  be  done 
with  the  formalities  prescribed,  and  that  there  should  be 
an  intention  by  that  act  to  execute  the  power.  That  the 
act  to  be  done  should  be  accompanied  by  the  intention  to 
execute  the  power  by  that  act,  seems  to  me  to  follow  from 
the  nature  of  powers.  A  power  is  an  authority  to  do  an 
act:  unless  the  act  be  done  in  pursuance  of  the  authority, 
it  can  be  no  exercise  of  the  power;  and  it  cannot  be  done 
in  pursuance  of  the  authority,  unless  there  be  the  intent 
to  pursue  it  The  cases,  I  think,  fully  bear  out  this  view. 
Thus,  if  there  be  an  interest  and  a  power,  and  an  act  be 
done  which  can  take  effect  out  of  the  interest  or  the 
power,  it  takes  effect  out  of  the  interest,  there  being  no 
evidence  of  the  intention  to  exercise  the  power;  but  if  it 
cannot  take  effect  out  of  the  interest,  it  takes  effect  out  of 
the  power,  the  circumstances  proving  the  intent  to  exer- 
cise it:  MaundreU  v.  Maundrell (a).  We  have,  therefore, 
in  this  part  of  the  case  to  consider  two  distinct  points,  the 
acts  and  the  intention. 


1862. 


JudfffnetU* 


First,  as  to  the  acts :  the  powers  of  attorney,  the  trans- 
fers under  them,  and  the  assignment  of  the  mortgage. 
The  powers  of  attorney,  it  is  true,  are  under  the  hand 
and  seal  of  Lady  WMs,  and  with  the  consent  of  Sir  John 
Wells,  under  his  hand  and  seal,  and  attested  by  two  wit- 


(a)  10  Ves.  257. 
n  D  d2 
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nesses.  But  what  is  the  nature  of  the  instruments?  They 
are  mere  authorities  to  the  bankers  in  the  name  of  Lady 
Wells,  and  on  her  behalf,  to  assign  and  transfer  the  stocks  to 
Sir  John  Wells.  They  are  authorities  and  not  directions. 
They  are  merely  instruments  enabling  the  bankers  to  do 
for  Lady  fVelle,  when  she  shall  so  direct  them,  what  she 
herself  might  have  done  without  their  intervention.  Her 
directions  must  follow  upon  the  authorities  before  they 
can  be  acted  upon ;  and  how  can  it  be  said,  that  the  power 
was  executed  when  the  authorities  were  given  but  the  di- 
rections are  wanting.  It  is  from  the  direction  and  not 
from  the  authority  that  the  interest  of  the  appointee  must 
flow;  and  it  is  therefore  to  the  direction  and  not  to  the 
authority  that  the  formalities  prescribed  by  the  power  re- 
quire to  be  applied.  In  truth,  the  powers  of  attorney 
merely  place  the  bankers  in  the  position  of  Lady  Wells  as 
to  the  power  of  dealing  with  the  funds;  and  it  still  remains 
with  her  to  make  the  appointment,  as  it  would  have  done 
if  she  had  not  executed  the  powers  of  attorney. 

Do  then  the  transfers  alter  the  position  of  the  case? 
They  are  not  accompanied  by  any  of  the  forms  prescribed 
by  the  power;  and  to  give  them  operation  as  executions  of 
the  power  of  appointment  by  means  of  the  formalities  con- 
nected with  the  powers  of  attorney,  would  be  to  convert 
those  instruments,  which,  in^  their  origin,  and  until  the 
transfers  were  made,  were  instruments  of  substitution  only, 
into  instruments  of  alienation.  This,  I  apprehend,  cannot 
be  done.  What  was  required  was  an  appointment  l^y  Lady 
Wells  directing  the  transfer,  and  not  a  mere  power  of  at- 
torney, substituting  a  person  in  her  place  to  make  the 
transfer  when  directed  by  her. 

The  case  as  to  the  mortgage  does  not  appear  to  me  to  be 
different.  It  was  a  mere  receipt  of  the  money  upon  a 
transfer,  by  Sir  John  and  Lady  WeUs,  of  the  security,  not 
having  as  between  them  any  operation. 
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We  have  next  to  consider  the  intention  with  which  these 
instruments  were  executed — ^whether  they  were  executed 
for  the  purpose  of  exercising  the  power  of  appointment 
There  is  no  direct  evidence  upon  the  subject,  and  the  con- 
clusion must  be  drawn  from  the  facts.  On  the  one  hand^ 
it  would  appear,  that  the  parties  lived  somewhat  beyond 
their  income ;  and  no  doubt  the  exercise  of  the  power  would 
have  afforded  them  the  means  of  extrication  from  any  dif- 
ficulties in  which  they  might  have  been  involved.  But,  on 
the  other  hand,  if  it  was  intended  to  execute  the  power  of 
appointment,  it  is  most  Angular  that  no  formal  instrument 
was  executed  for  the  purpose.  And  it  appears  that  Lady 
Wells -WBA  averse  to  business;  that,  soon  after  her  marriage, 
she  devolved  upon  her  husband  the  management  of  her 
affairs;  that  the  great  bulk  of  the  stock  was  transferred 
into  his  name  in  1821,  when  there  does  not  appear  to  have 
been  any  present  purpose  of  dealing  with  it,  and  that  it 
was  not  in  fact  dealt  with  till  1825;  that,  although  some 
part  of  the  stock  was  sold  in  181 6,  the  proceeds  were  placed 
to  Lady  Wells'  account;  that  this  was  the  case  also  with 
the  proceeds  of  the  mortgage  transferred  in  1827 ;  and  that 
the  income  of  all  the  settled  property  was  also,  from  time 
to  time,  carried  to  that  account;  and  in  addition  to  all 
this,  there  are  the  declarations  of  Sir  John  Wells,  which 
are  found  by  the  report.  It  is  to  be  remembered,  too,  that 
these  were  transactions  between  husband  and  wife;  and 
that,  in  such  transactions,  where  it  is  sought  to  establish 
gifts  from  one  party  to  the  other,  the  evidence  must  be 
clear  and  undoubted.  After  carefully  weighing  these  facts, 
with  the  considerations  which  attach  to  them,  T  cannot 
justify  to  myself  the  conclusion,  that  these  instruments  ei- 
ther were  or  were  intended  to  be  executions  of  the  power 
of  appointment. 


1852. 


Judgment^ 


We  come  then  to  the  second  question — whether  Lady 
WeUs  had  power  to  make,  and  whether  she  in  fact  made. 
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1852.  t^y  effectual  appointment  or  disposition  of  any  part  of  the 
trust  fund,  otherwise  than  by  a  perfect  appointment  in  fa- 
vour of  Sir  John  Wells. 

JudffmenL  r^^  argument  on  the  part  of  the  Defendants,  that  Lady 
WeUs  had  power  to  make,  and  did  make,  such  an  appoint- 
ment or  disposition,  was  rested  upon  two  grounds:  first, 
that  her  life  estate,  coupled  with  her  power  of  appoint- 
ment, was  tantamount  to  the  absolute  ownership  in  her; 
and  that  she  had,  therefore,  power  to  give,  and  that  she 
did  give,  the  funds  to  Sir  John  Wells;  secondly,  that  there 
was  a  defective  execution  by  her  of  her  power  of  appoint- 
ment, which  a  Court  of  equity  would  aid.  Before  enter- 
ing upon  the  first  of  these  grounds,  it  is,  I  think,  necessary 
to  consider  whether  there  is  any  foundation  for  the  argu- 
ment which  was  strongly  urged  on  the  part  of  the  Defend- 
ants— that  the  power  of  appointment  created  by  the  set- 
tlement was  one  which  it  was  competent  to  Lady  Wdls  to 
execute  during  the  joint  lives  of  herself  and  Sir  John  WMsj 
without  observing  any  formalities;  for  if  this  position  can 
be  maintained,  the  Defendants'  argument  upon  this  point 
will,  no  doubt,  be  materially  aided.  The  power  is  thus 
created:  the  trustees,  after  the  solemnisation  of  the  mar- 
riage, were  to  stand  possessed  of  the  trust  funds,  upon  trust, 
to  pay,  assign,  and  transfer  the  same  '^  unto  such  person 
or  persons,  for  such  estate  or  estates,  interest  or  interests, 
either  absolutely  or  conditionally,  and  in  such  parts, 
shares,  and  proportions,  manner  and  form,  upon  such 
trusts,  and  under  and  subject  to  such  powers,  provisoes^ 
limitations,  and  declarations,  either  for  the  benefit  of  all 
or  any  of  the  issue  of  the  said  intended  marriage,  or  of 
any  other  person  or  persons  whomsoever,  as  the  said  Jane 
Dealtrj/y  notwithstanding  her  coverture,  at  any  time  or 
times,  and  from  time  to  time,  during  the  joint  lives  of  her- 
self and  the  said  John  WeUs,  shall,  by  and  with  the  con- 
sent and  approbation  of  the  said  John  TTeJb,  testified  in 
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writing  under  his  hand  and  seal,  or  as  she  the  said  Jam 
Dealtry  alone  after  the  decease  of  the  said  John  Wells, 
in  case  she  shall  survive  them,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  sealed  and  delivered  by  her  in 
the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, direct,  limit,  or  appoint/'  And  the  argument  upon 
the  part  of  the  Defendants  was,  that,  upon  the  true  con- 
struction of  this  sentence,  the  trust  was  to  be  for  such  per- 
sons as  Lady  Wdls,  during  the  joint  lives,  should,  "  with 
the  consent  of  Sir  John  Wells,  direct,  limit,  and  appoint;" 
and  not  merely  for  such  persons  as  Lady  Wells  should, 
during  the  joint  lives,  with  the  like  consent,  "  by  deed  or 
writing  sealed  and  delivered  and  attested,  direct,  limit, 
and  appoint/'  But  this  would  be  a  most  forced  construc- 
tion of  the  sentence.  The  object  of  the  settlement  must 
of  course  be  taken  to  have  been  to  protect  Lady  fVeUs  dur- 
ing the  coverture;  but  the  effect  of  this  construction  would 
be,  to  throw  a  careful  protection  around  her  as  to  the 
exercise  of  the  power  after  the  determination,  but  to  give 
her  no  protection  in  the  exercise  of  the  power  during  the 
continuance,  of  the  coverture.  Besides,  it  would  be  un« 
reasonable  to  suppose  that  Sir  John  Wells*  consent  in  writ- 
ing under  hand  and  seal  was  meant  to  be  required  to  an  ap- 
pointment, which,  according  to  this  argument  of  the  De- 
fendants, might  be  made  by  Lady  WeUs  even  by  parol. 
And  I  entertain  no  doubt,  therefore,  that,  upon  the  true 
construction  of  this  clause,  the  power  created  by  it  in  fa- 
vour of  Lady  WeUs,  whether  executed  during  the  cover- 
ture or  after  its  determination^  could  be  exercised  only  by 
deed  or  writing,  sealed  and  delivered  by  her  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses. 


166S. 


Judgment, 


It  being  necessary  then  that  the  power  should  be  exer- 
cised with  the  prescribed  formalities, — is  the  life  estate, 
coupled  with  such  a  power,  tantamount  to  absolute  owner- 
ship?   It  was  insisted  on  the  part  of  the  Defendants  that 
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it  was;  and  Bar/ord  v.  Street  (a)  was  relied  on  as  an  au- 
thority upon  the  point;  but  I  think  that  Bar/ord  y. Street 
warrants  no  such  conclusion.  In  that  case^  the  power  had 
been  exercised,  and  the  simple  question,  as  I  understand 
the  case,  was,  whether  the  instrument  creating  the  power 
warranted  the  instrument  by  which  it  was  exercised;  and 
when  Sir  William  Orant  said,  that  **  an  estate  for  life,  with 
an  unqualified  power  of  appointing  the  inheritance,  com- 
prehends everything"  (6),  it  was  in  answer  to  the  argu- 
ment which  had  been  urged,  that  the  directions  of  the 
instrument  creating  the  power  were  inc(msistent  with  the 
notion  of  property ;  and  what  he  meant,  therefore,  was,  that 
the  directions  were  not  inconsistent  with  the  notion  of 
property,  because  they  extended  to  the  power  of  acquiring 
the  absolute  property;  and  the  context  of  the  judgment 
plainly  shews  that  this  was  his  meaning.  The  cases  of 
Irwin  V.  Farrer  (c),  and  HoUoway  v.  Clarkaon  (d),  were  also 
cited  upon  this  part  of  the  case;  but  in  those  cases  no  for^ 
malities  were  required  in  the  execution  of  the  powers,  and 
they  haye  therefore  no  application  to  the  present  case.  It 
may  be  well,  however,  to  observe,  that  even  those  cases  do 
not  go  so  far  as  to  treat  the  life  estate  with  the  power  as 
tantamount  to  ownership;  for,  as  was  observed  by  Sir  John 
Leach  in  Jteith  v.  Seymour  (e),  with  reference  to  Irmn  v. 
Farrer,  it  was  required  that  the  power  should  be  exercised ; 
and  those  cases  in  truth  decide  no  more  than  that  where 
no  formalities  are  required  to  the  exercise  of  a  power,  any 
act,  however  informal,  demonstrating  an  intention  to  exe- 
cute it,  will  be  sufficient  foi  that  purpose,  but  that  an  act 
must  be  done.  I  cannot,  therefore,  upon  the  ground  which 
was  first  suggested,  hold  that  Lady  fVdk  had  any  power 
to  dispose  of  the  trust  funds  otherwise  than  by  a  perfect 
appointment. 


(a)  16  Ves.  135. 
{b)  Id.  139. 
(c)  19  Yes.  86. 


(d)  2  Hare,  621. 

(e)  4  Robs.  263. 
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The  second  ground  suggested  was,  that  there  was  a  de- 
fective appointment,  which  a  Court  of  equity  would  aid. 
This  part  of  the  case  was  mainly,  if  not  entirely,  argued 
as  upon  a  defective  appointment  in  favour  of  Sir  John 
Wdk.  It  was  not  indeed  insisted,  that  a  husband  is  one 
of  the  favoured  objects  on  whose  behalf  Courts  of  equity 
relieve  against  the  defective  execution  of  powers,  (and  the 
case  of  Moodie  v.  Reid  (a)  has  determined  the  contrary) ; 
but  it  was  contended,  that  Sir  John  WeUs,  in  this  case, 
was  to  be  considered  as  a  purchaser,  upon  the  ground  of 
the  expensive  establishment  maintained  by  him,  and  of 
the  mode  in  which  the  legacy  of  2000/.,  given  to  Lady 
fVi^y  and  not  subject  to  the  trusts  of  the  settlement,  was 
dealt  witL  There  seems  to  me,  however,  to  be  no  founda- 
tion for  this  argument  I  apprehend,  that  in  order  to  con- 
stitute a  purchaser  in  whose  favour  a  defective  execution 
of  a  power  can  be  aided,  there  must  be  consideration,  and 
an  intention  to  purchase,  either  proved  or  to  be  presumed; 
but  the  expenditure  by  a  husband  of  his  wife's  money  in 
the  maintenance  of  the  establishment,  4oes  not  appear  to 
me  to  furnish  any  consideration  to  the  wife;  and  assuming 
that  the  transfer  by  a  husband  of  his  wife's  legacy  into 
her  name,  and  the  carrying  the  income  of  it  to  her  account, 
might  amount  to  consideration,  it  Certainly  does  not  prove 
any  intention  to  purchase,  nor,  I  think,  having  regard  to 
the  relation  of  the  parties,  lead  to  the  presumption  of 
any  such  intention;  and  if  it  could  do  so  in  any  case,  it 
could  not,  I  think,  in  such  a  case  as  the  present,  the  find- 
ings of  the  report,  to  which  I  have  before  referred,  nega- 
tiving the  existence  of  any  such  intention. 


1862. 


JvdgmaU, 


If,  therefore,  the  case  as  to  the  defective  appointment 
had  depended  upon  an  appointment  in  favour  of  Sir  John 
Wells,  1  should  have  thought  it  could  not  have  been  main- 


(a)  1  Madd.  616. 
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tained;  but  I  think  that,  independently  of  any  appoint- 
ment in  favour  of  Sir  John  WelU,  there  is,  to  some  ex- 
tent, a  case  of  defective  appointment  to  be  aided  by  a 
Court  of  equity.  It  cannot  indeed,  I  think,  be  said  that 
there  was  any  defective  appointment  by  Lady  WeUa  in 
her  own  favour,  which  the  Court  could  aid;  for,  if  the 
powers  of  attorney,  and  transfers  and  assignments,  exe- 
cuted by  Lady  Wells,  were  not  (as,  for  the  reasons  already 
given,  I  am  satisfied  that  they  were  not,)  intended  as  exe- 
cutions of  the  power  of  appointment,  the  placing  the 
funds  to  her  separate  account,  which  for  the  most  part 
followed  upon  those  acts,  could  not,  it  would  seem,  have 
been  so  intended;  and,  besides,  it  is,  I  think,  to  be  infer> 
red,  from  the  proceeds  of  the  funds  having  been  carried 
to  the  separate  account  of  Lady  WdU,  that  they  were 
considered  to  be  affected  by  some  trust  for  her  separate 
use,  and  no  such  trust  existed  except  the  trust  created  by 
the  settlement;  and  it  cannot  therefore  be  presumed,  that 
there  was  an  intention  to  execute  the  power,  and  thus 
take  the  funds  wholly  out  of  the  trust:  and,  again,  it  is 
difficult  to  say,  that  in  the  case  of  the  exercise  of  the 
power  by  Lady  WeUs  in  her  own  favour,  there  could  be 
any  such  consideration  as  could  call  into  action  the  power 
of  this  Court  to  aid  a  defective  execution,  there  being  no 
consideration  moving  to  her  from  any  other  person. 


I  think,  therefore,  that  the  proceeds  of  these  funds, 
after  they  were  placed  to  Lady  Wells'  account  with  Messrs. 
Smith  A  Co.,  must  be  considered  to  have  remained  sub- 
ject to  the  trusts  of  the  settlem<ent;  but  those  proceeds, 
after  they  had  been  placed  to  Lady  Wells'  account,  were, 
in  so  far  as  they  were  not  disposed  of  in  the  purchase  of 
the  Bolnore  estate,  and  of  the  lease  of  that  estate,  and  in 
improvements  upon  it,  applied  to  other  purposes,  and,  up- 
on the  facts  found  in  this  report,  must,  I  think,  be  taken 
to  have  been  applied  to  those  purposes,  and  principally 
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for  the  current  purposes  of  the  establishment,  by  the  or- 
der and  direction  of  Lady  WeUsj  Sir  John  Wells  being  her 
agent  in  the  application  of  them;  and,  taking  this  to  have 
been  the  case,  I  think,  that,  as  to  the  monies  so  applied, 
it  must  be  considered  that  there  was  a  defective  appoint- 
ment, which  ought  to  be  aided  by  this  Court.  Lady  WeUa 
had  the  absolute  power  over  the  funds;  she  could  not  be 
justified  in  applying  them  to  such  purposes,  otherwise 
than  by  an  exercise  of  her  power.  She  received  consider- 
ation for  so  applying  them;  for,  although  the  mainte- 
nance of  the  establishment  by  a  husband  would  be  no 
consideration  for  a  purchase  by  him  fix>m  his  wife,  it  can- 
not, I  think,  be  said,  that  if  a  wife  thinks  proper  to  keep 
up  an  expensive  establishment,  against  the  wishes  of  her 
husband,  by  means  of  her  separate  estate,  what  was  sup- 
plied for  the  establishment  would  be  no  consideration  to 
her  for  payments  made  out  of  her  estate  on  that  account 
If  the  trust  funds  had  been  transferred  to  the  trustees, 
and  Lady  WeUa  had  directed  the  trustees  to  apply  them 
in  payment  of  her  debts,  and  they  had  been  so  applied, 
such  an  application  of  them  must,  I  think,  have  been  sup- 
ported in  equity  in  favour  of  the  persons  to  whom  the  pay- 
ments were  made,  and  of  the  trustees,  if  attempted  to  be 
charged  in  respect  of  those  payments;  and  the  funds  hav- 
ing remained  in  her  name,  subject  to  the  trusts,  the  same 
rule  must,  I  think,  be  considered  to  apply  to  them  as 
would  have  applied  to  them  if  they  had  been  transferred. 
The  case  of  RouUedge  v.  Dorril  (a)  supports  this  view.  In 
that  case  some  of  the  funds  subject  to  the  power  were,  by 
the  direction  of  the  donee,  not,  as  it  would  appear,  accom- 
panied by  the  prescribed  formalities,  transferred  to  an  ob- 
ject of  the  power;  and  no  doubt  seems  to  have  been  enter- 
tained that  the  power  was  well  exercised  as  to  the  funds 
so  transferred. 


1862. 


Judgment, 


(a)  8yee.juii.367. 
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I  am  of  opinion,  therefore,  that,  as  to  so  much  of  the 
trust  funds  as  were  applied  otherwise  than  in  the  pur- 
chase of  the  Bolnore  estate  and  of  the  lease  of  that  estate, 
and  of  the  improvements  upon  it,  it  must  he  held  that 
they  were  well  appointed  and  disposed  of  in  equity;  and 
that  the  Plaintiff  can  maintain  no  claim  in  respect  of 
them:  but  as  to  the  monies  laid  out  in  the  purchases  and 
improvements,  I  think  the  case  is  different  These  monies 
were  derived  from  the  trust  They  must  continue  subject 
to  it,  unless  they  were  well  alienated  from  it  They  could 
not  be  so  alienated  otherwise  than  by  an  exercise  of  the 
power.  There  was  no  perfect  execution  of  it,  and,  as  to 
these  monies,  no  consideration  to  aid  a  defective  execution 
of  it;  and  if  there  was  a  power  to  give  thtm  to  Sir  John 
WeUa^  there  was  no  gift  of  them  to  him.  I  think,  therefore, 
that  they  must  be  held  to  have  remained  subject  to  the 
trusts ;  and  that  the  Plaintiff  must  have  the  right  to  recover 
them,  if  they  are  at  all  recoverable,  which  depends  upon 
the  third  point,  the  right  against  the  lords  of  the  fee. 


Before,  however,  adverting  to  this  point,  it  may  be  right 
that  I  should  observe  upon  another  most  important  ques- 
tion, which  was  discussed  in  the  argument  of  this  case, — 
to  what  extent,  if  at  all,  the  estate  of  Lady  Wella  could  be 
affected  by  her  acts  and  conduct  It  was  argued,  on  the 
part  of  the  Defendants,  that  where  a  married  woman,  with 
a  power  of  appointment  over  trust  funds,  has  permitted 
those  funds  to  be  received  by  her  husband,  neither  she 
nor  her  appointee  could  afterwards  recal  them;  and,  on 
the  other  hand,  it  was  insisted  on  the  part  of  the  Plaintiff, 
that  the  right  of  the  wife's  appointee  could  be  defeated 
only  by  a  previous  exercise  of  the  power  modo  et  forma 
prescribed  by  the  instrument  creating  it.  I  am  not  pre- 
pared to  adopt  either  of  these  grounds  to  the  full  extent 
to  which  it  was  carried.  The  argument  on  the  part  of  the 
Plaintiff,  if  adopted  to  the  full  extent,  would,  I  think,  go 
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far  to  contradict  what  was  said  by  Lord  Hardtvicke  in 
Byder  v.  Bickertan  (a),  and  by  Lord  Eldon  in  Lord  Mont- 
ford  V.  Lord  Gadogan  (b).  Those  cases,  I  think,  shew  that, 
in  the  opinion  of  both  those  most  eminent  Judges,  the  rights 
of  married  women  might  be  barred,  and  their  estates  af- 
fected, by  active  participation  in  breaches  of  trust;  and  if 
so,  it  would  seem  to  follow,  that,  when,  their  powers  having 
been  exercised  by  will,  the  trust  funds  become  their  assets, 
they  must  be  liable  for  those  breaches  of  trust;  but,  on  the 
other  hand,  to  hold  that  the  fact  of  a  married  woman  hav- 
ing permitted  her  husband  to  receive  the  trust  funds,  would 
preclude  any  right  to  relief  by  her  or  her  appointee,  would 
be  to  defeat  the  very  purpose  for  which  the  trust  was 
created — the  protection  of  the  wife  against  the  husband. 
It  is  not,  I  think,  necessary  to  decide  this  question  in  the 
present  case ;  but  whenever  it  may  become  necessary  to  do 
so,  I  am  much  disposed  to  think  the  true  rule  to  be  adopted 
will  be  found  to  be  this — ^the  provisions  of  the  settlement 
are  for  the  protection  of  the  wife.  Full  effect  must  be 
given  to  them,  and  the  Court,  therefore,  before  it  can  hold 
the  estate  of  the  wife  to  be  in  any  manner  affected,  must 
be  fully  satisfied  that  the  husband  has  not  in  any  degree 
influenced  the  acts  or  conduct  of  the  wife.  If,  upon  the 
most  jealous  investigation,  the  Court  should  be  satisfied  of 
this,  I  see  no  reason  why,  the  wife  having  been  constituted 
a  feme  sole  by  the  terms  of  the  settlement,  her  assets,  in- 
cluding the  trust  funds,  which  have  become  her  assets  by 
the  exercise  of  her  power,  should  not  be  bound  to  the  same 
extent  as  the  assets  of  any  other  person  not  under  the 
disability  of  coverture  would,  under  the  same  circum- 
stances, be  bound.  The  modem  cases  as  to  the  liability 
of  the  estates  of  married  women,  for  their  general  engage- 
ments, seem  to  me  to  favour  this  view;  and  I  think  it  falls 
in  very  much  with  the  opinion  of  the  present  Lord  Chan- 


1862. 


JwlifmenL 


(a)  3  Swanst.  80,  u. 


(b)  19  Ves.  635. 
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1852.  oellor  in  Mara  v.  Manning  (a).  It  is  not  opposed  to  Lord 
Lamgdales  opinion  in  Kellaway  v.  Johnson  (6),  which  is,  I 
V.  "  think,  the  nearest  case  to  the  present;  for,  in  that  case,  the 
"*'"*  acts  done  were  for  the  benefit  of  the  husband,  and  there 
JudffmenL  ^^  ^^  proof  of  the  wife's  concurrence,  except  by  a  deed 
executed  under  his  influence;  nor  is  it  inconsistent  with 
Sir  John  Leach's  opinion  in  Cocker  v.  Qtuiyle  (c),  any  fur- 
ther than  that,  upon  the  grounds  which  I  have  suggested, 
it  might  have  been,  though  it  was  not,  argued  in  that  case, 
that  the  dividends,  when  they  accrued  due,  would  have 
been  subject  to  the  indemnity  of  the  trustees;  but  this  ar- 
gument, had  it  been  advanced,  might  have  been  met  by 
the  answer,  that  the  protection  there  was  not  against  the 
husband  merely,  but  against  the  wife  herself,  and  that  the 
trustees  could  not  claim  indemnity  against  a  protection  so 
strictly  reserved  to  the  wife — an  argument  which  cannot 
be  applied  to  a  power  of  appointment,  so  long  as  the  exer- 
cise of  the  power  renders  the  fund  subject  to  the  liabilities 
of  the  appointor.  I  am  much  disposed  to  think,  that,  had 
the  trust  funds  been  transferred  to  the  trustees,  and  after- 
wards  dealt  with  in  the  manner  appearing  by  this  report, 
Lady  fVeUs'  estate  would,  under  the  very  peculiar  circum- 
stances of  this  case,  have  been  liable  to  the  trustees,  and 
that,  upon  this  ground  also,  had  it  been  necessary  to  re- 
sort to  it,  the  Plaintiff's  title  to  recover  for  the  benefit 
of  her  estate  could  not,  to  the  extent  I  have  mentioned, 
have  been  maintained. 

With  respect  to  the  last  question — ^the  right  against  the 
lords  of  the  fee — I  think  it  unnecessary  to  say  much  upon 
the  subject  It  is  well  settled,  that  trust  monies  may  be 
followed  into  land;  and  whatever  difficulty  there  might 
have  been  in  following  these  monies  into  the  land  as 
against  the  lords  of  the  fee,  is,  I  think,  removed  by  the 

(a)  2  J.  &  L.  311.        (h)  5  Beav.  319.        (c)  1  Russ.  &  My.  635. 
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Escheat  Act  (a) :   and  even  if  it  were  otherwise,  I  think        i852. 

that  Sir  John  Wells,  having  been  debtor  to  the  trust  in 

respect  of  these  monies,  I  should,  upon  the  authorities, 

have  been  bound  to  hold — as  in  the  absence  of  authority 

I  should  myself  have  decided— that  the  estate  in  the     •^***'**'*'- 

hands  of  the  lord  is  liable  for  the  debt. 

(a)  Stat.  4  Wm  4,  c.  23,  8.  4. 


HUDLESTON  v.  WHELPDALE. 

May  5th  d: 
iV.  QUESTION  arose  in  this  cause,  as  to  what  directions  ^yy^^^  j 
ought  to  be  given  in  respect  of  the  past  and  future  renew-  ^^^^  *^«  ^' 
als  of  some  leases  which  formed  part  of  the  estate  of  the  rected  to  be 
testator,  John  de  fVhelpdale.  "new^by''* 

.1^  *  .     .   i'r    ,  ,  ,      .  ,  adding  a  cestui 

que  vie,  by  means  of  a  payment  out  of  funds  belonging  to  the  testator's  estate  (not  charged  with  such 
renewal),  and  it  was  referred  to  the  Master  to  inquire  what  security  the  tenant  for  life  of  the  leases 
ought  to  giTc,  and  to  what  amount,  for  the  contribution  which  he  might  be  liable  to  make  for  the  be- 
nefit he  should  derive  from  the  renewal,  the  Master  found,  and  the  Court  had  confirmed  the  find- 
ing, that  the  payment  for  the  renewal  ought  to  be  secured  by  a  policy  of  life  insurance  for  the  amount 
paid,  in  the  name  of  the  trustees,  on  the  life  of  the  new  cestui  que  vie,  the  costs  and  premiums  in 
respect  of  which  ought  to  be  paid  out  of  the  rents  and  profits  of  the  estate  to  which  the  tenant  for 
life  was  entitled; — 

The  Court  subsequently  declared  the  policy  of  life  insurance  to  be  a  security  for  the  benefit  which 
the  tenant  for  life  had  derived,  or  might  derive,  from  the  renewal,  or  might  have  derived  therefrom 
if  another  proper  life  had  been  inserted  in  lieu  of  his  own. 

But,  9emile,  the  mode  of  providing  the  security  adopted  by  the  report  is  erroneous  in  principle;  for 
the  object  of  the  Court,  in  requiring  security  to  be  given  by  the  tenant  for  life  in  respect  of  the  be- 
nefit which  he  may  derive  from  the  renewal  of  the  lease,  is,  that  the  sum  paid  oat  of  the  capital  shall 
be  borne  by  the  parties  in  proportion  to  the  benefits  which  they  derive;  and  the  security  therefore 
is  for  the  purpose  of  bringing  back  to  the  capital  so  much  as  the  tenant  for  life  has  had  the  benefit 
of;  and  this  sum  (which  would  be  payable  on  the  death  of  the  tenant  for  life)  is  not  properly  secur- 
ed by  a  policy  of  insurance  on  the  life  of  another  person,  inasmuch  as  it  throws  upon  the  remainder- 
man not  merely  the  interest  of  the  capital  provided,  but  the  burthen  of  keeping  up  a  policy  of  life 
insurance  for  the  full  amount;  and  it  is  mere  speculation  whether  this  burthen  will  be  compensated 
by  giving  him  the  benefit  of  a  policy  at  a  less  rate  of  premium,  owing  to  an  earlier  insurance  of  the 
life. 

Although  it  may  be,  that,  when  provision  is  made  of  a  ftind  for  renewal,  the  remainderman  will 
not  suffer,  this  is  not  the  principle,  for  the  principle  is,  that  the  remainderman  ought  to  bear  so  much 
of  the  capital  paid  for  renewal  as  may  not  be  paid  by  the  tenant  for  life  under  the  security  which 
he  has  given. 

The  Court  will  not  retain  the  income  of  the  tenant  for  life,  because  he  may  become  liable  to  give 
security  for  the  payments  on  account  of  renewals,  before  the  occasion  for  giving  such  security  has 
arisen. 
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1862.  John  de  ffhdpdalet  the  testator,  was,  at  the  date  of  his 

,^ — * — '     will  and  the  time  of  his  death,  entitled  to  the  rectory  of 

V.  Penrith,  with  the  tithes  thereto  belonging,  under  a  lease 

granted  by  the  Bishop  of  Carlide  for  the  lives  of  the  tes- 

Statemeiu.  '^^^^  j  j)  Bleogmxre  and  Sarah  Spedding;  and  he  was 
also  entitled  to  some  closes  of  land,  held  under  a  lease  for 
twenty-one  years,  also  granted  by  the  Bishop  of  Carlide, 
and  usually  renewed  every  seven  years  upon  payment  of 
a  fine;  and  by  his  will,  dated  the  14th  of  September, 
1843,  he  appointed  A,  F.  EudlesUm  and  T.  D.  BUagmire 
his  trustees;  and  bequeathed  to  his  wife,  Mary  de  Whdp- 
dale,  the  whole  of  his  personal  estate  and  effects,  except 
his  leasehold  property  under  existing  leases,  subject  to  his 
debts  and  funeral  expenses;  and  the  testator  devised  to 
his  trustees  all  his  real-  property  and  landed  estates  and 
houses,  freehold,  copyhold,  customary,  or  leasehold,  whe- 
ther for  lives  or  years,  without  impeachment  for  waste  or 
involuntary  loss,  and  in  trust  that  his  said  wife  might  and 
should,  during  her  life,  receive  the  full  rents  and  profits 
accruing  and  arising  therefrom,  through  the  assistance  of 
his  two  trustees;  and  that  they  would  see  to  the  regular 
renewals,  and  to  the  discharge  of  the  lawful  fines  and  legal 
expenses  attending  and  incident  upon  such  existing  leases, 
be  the  same  for  lives  or  for  years  as  cases  might  happen 
and  occur;  and  that  all  legal  expenses  should  be  defrayed 
by  his  said- wife  out  of  the  rents  and  profits  and  bequests 
under  that  his  will,  in  the  same  and  like  manner  as  had 
theretofore  been  always  done  by  him  the  testator;  and  he 
thereof  appointed  his  said  wife  residuary  legatee;  and  after 
the  decease  of  his  wife  he  devised  his  real  property,  estates 
and  houses,  together  with  all  his  leasehold,  freehold,  copy- 
hold, and  customary  estates,  as  before  described,  unto  his 
trustees,  in  trust  that  they  would  see  to  the  due  adminis- 
tration  and  execution,  according  to  the  true  intent  of  his 
will,  and  without  impeachment  of  waste,  to  preserve  con- 
tingent remainders  thereinafter  mentioned,  that  is  to  say, 
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to  the  use  of  TTofter  Hutchinson  Whdpdaley  third  and        ^352. 
youngest  son  of  Andrew  WhdpdcdSy  without  committing 
waste,  for  his  life;  and,  after  his  decease,  to  the  use  of  the      '    v. 
first,  second,  third,  fourth,  and  all  and  any  other  son  and       hblpdals. 
sons  of  the  said  Walter  Eutchineon  Whdpdcde  successively     StaUmmiL 
in  remainder  and  in  tail  one  after  the  other  in  priority  of 
birth,  and  to  the  respective  heirs  of  all  and  any  of  such 
sons,  the  elder  of  such  sons  and  the  heirs  of  his  body 
male  to  be  preferred  before  the  younger;  and  in  default 
of  such  issue  male,  then  to  the  use  of  Andrew  Whel/pdale^ 
deceased,  and  to  the  son  and  sons  of  his  body.  And  the 
testator  declared  that  his  trustees  should  be  allowed  all 
expenses  legally  issuing  and  accruing :  first,  by  his  wife, 
out  of  the  rents  and  profits  arising,  from  his  real  property 
during  her  life;  and,  aftier  her  decease,  by  the  person  next 
to  succeed  under  his  wilL 

The  testator  died  in  March,  1844;  and  soon  after  his 
death  a  new  lease  of  the  rectory  and  tithes,  dated  the  26th 
of  October,  1844,  was  granted  by  the  Bishop  to  the  trus- 
tees of  the  will,  for  the  lives  of  T,  D.  Bleagmire  and  Sarah 
Spedding  (the  two  surviving  cestuis  que  vies  under  the  old 
lease),  and  the  said  Walter  HtUchineon  Whdpdale,  and  the 
life  of  the  longest  liver  of  them;  and  a  new  lease  of  the 
closes  of  land,  dated  the  3rd  of  December,  1844,  was  also 
granted  by  the  Bishop  to  the  trustees  for  a  firesh  term  of 
twenty-one  years,  the  first  seven  years  of  the  former  term 
being  expired. 

The  fines  and  fees  incident  to  these  renewals  were  paid 
by  Mary  de  Whdpdale,  and  no  claim  was  made  on  the 
part  of  her  estate  in  respect  of  those  payments.  Mary  de 
Whelpdale  died  on  the  6th  of  May,  1848. 

The  suit  was  instituted  by  the  trustees  under  the  will  of 
John  de  Whdpdale,  who  were  also  the  executors  of  Mary  de 

VOL.  IX.  B  B  B  H.  W, 
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1853.        Whelpdaie,  for  tlie  administration  of  the  testator's  estate. 

JjJ^2i^w    ^^®  decree  of  the  25th  of  July,  1849,  amongst  other  things, 

«•  directed  the  Master  to  inquire  what  leasehold  property  or 

_!f        estates  for  lives  or  years  the  testator  died  seised  or  pos- 

^*^*'*"**^  sessed  of,  and  whether  the  same  were  renewable,  and  whe- 
ther any  leases  of  any  and  what  part  of  such  property  had 
at  any  time  and  when  and  for  what  periods  been  renewed 
and  by  whom,  and  what  sum  or  sums  of  money  had  been 
paid  and  by  whom  for  fines  and  for  legal  and  other  ex- 
penses or  otherwise  in  respect  of  such  renewals,  and  out 
of  what  funds;  but  the  inquiry  was  to  be  without  preju- 
dice to  the  question  as  to  whom  such  fines  and  expenses 
ought  to  be  borne  by,  and  whether  any  provision  ought 
to  be  made  for  the  futtire  renewal  of  any  and  which  of 
such  leases. 

The  Master,  by  his  separate  report,  dated  the  28th  of 
March,  1850,  found  that,  since  the  lease  for  lives  of  the 
26th  of  October,  1844!,  was  granted,  and  since  the  decease 
of  Mary  de  Whelpdale,  Sarah  Spudding,  one  of  the  lives 
named  therein,  had  died,  and  that  no  renewal  of  the  lease 
had  then  been  obtained  for  the  lives  of  the  survivors  and 
of  another  person  in  the  place  o(  Sarah  Spedding;  and  that 
the  Bishop,  about  twelve  months  previously,  upon  the  death 
of  Sarah  Sp&dding^  required  the  sum  of  17482.  128l  Sd  to 
be  paid  to  him  by  way  of  fine  for  putting  in  a  new  life  in 
her  place,  besides  the  costs  and  charges  for  a  new  lease; 
that  the  Plaintifi^,  T.  D.  Bleagmire^  by  his  affidavit,  had 
deposed,  that  he  believed  it  would  be  for  the  advantage  of 
the  parties  beneficially  interested  in  the  estate  that  a  new 
life  should  be  added  to  the  lease  in  the  place  of  Sarah 
Spedding,  and  that  without  further  loss  of  time,  inasmuch 
as  it  was  probable  that  the  Bishop  would  increase  the 
amount  of  fine  required  for  the  renewal  of  the  lease  by 
reason  of  delay;  and  that,  if  either  of  the  two  remaining 
lives  in  the  lease  should  lapse  before  the  lease  was  re- 
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newed,  the  Bieliop  would  either  claim  a  very  large  sum 
for  putting  in  two  firesh  lives  or  might  refuse  to  grant  a 
renewal  of  the  lease  altogether.  And  the  Master  found, 
that,  since  the  death  of  the  testator,  the  sum  of  200Z.  had 
been  retained  year  by  year  out  of  the  rents  and  profits  of 
the  real  estate,  and  been  invested  in  the  purchase  of  Con- 
sols:  as  to  part  thereof,  in  the  name  otMary  de  Whelpdale 
and  the  Plaintifls;  and  as  to  other  part  thereof,  in  the 
names  of  the  Plaintifis  alone,  to  form  an  accumulating 
fund  for  the  purpose  of  defraying  the  fines  and  fees  of, 
and  attending  the  future  renewals  of,  the  leases  as  occa- 
sion might  require. 
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1858. 

HUDLVSTON 
V, 

Whslpdalk 
StaJtemetU, 


By  an  order,  dated  the  4th  of  May,  1860,  made  upon 
the  petition  of  the  Plaintiffs,  the  report  of  the  28th  of 
March,  1860,  was  confirmed;  and  the  Court  declared,  that 
John  de  Whdpdale,  the  testator,  had  by  his  will  declared 
that  the  said  leases  should  be  renewed  according  to  the 
usual  course  and  custom  of  the  see  of  Carlisle;  and  that 
the  testator  had  not  thereby  charged  the  fines  and  expen- 
ses payable  for  obtaining  such  renewals  after  the  death  of 
his  widow  Mary  de  Whelpdaiey  upon  any  tenant  for  life  of 
the  property  comprised  in  the  leases;  and  it  was  referred 
to  the  Master,  to  inquire  and  state  what  was  the  proper 
amount  required  for  fines  and  fees  to  obtain  a  renewal  of 
such  of  the  said  leases  as  was  or  were  then  renewable, 
and  in  what  manner  and  out  of  what  fund  the  same 
ought  to  be  raised  and  paid;  and  also  to  approve  of  a 
proper  person  as  a  life  to  be  put  in  the  stead  of  Sarah 
Spedding,  and  to  inquire  what  security,  if  any,  and  to 
what  amoimt  (having  regard  to  what  the  Defendant  Wal- 
ter Hutchinson  Whetpdale,  the  tenant  for  life,  might  have 
to  contribute  to  the  said  amount  so  to  be  raised  and  paid,) 
ought  to  be  given  by  the  said  Defendant  for  the  contribu- 
tion which  he  might  be  liable  to  make  for  such  benefit  as 
he  should  derive  from  such  renewals;  and  in  making  these 

BEE  2 
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1852.  inquiries,  regard  was  to  be  had  to  the  declaration  there- 
HuDLwroN  infeefore  contained;  with  liberty  to  state  special  circum- 
„-    "•  stances. 

Whxlpdali. 


SUUemenL 


In  pursuance  of  this  order,  a  further  separate  report, 
dated  the  9th  of  July,  1850,  was  made,  whereby  it  was 
found  that  the  sum  of  1788/.  5&  7<2.  was  the  proper  amount 
required  for  fines  and  fees  to  obtain  a  renewal  of  the  lease 
of  the  rectory,  then  renewable;  and  that  the  same  ought 
to  be  raised  by  sale  of  a  competent  part  of  the  sum  of 
24512. 198.  Id.  Consols,  standing  to  an  account  "Ex parte 
The  Lancaster  and  Carlisle  Railway  Company:  The  ac» 
count  of  the  trustees  of  the  will  of  John  de  Whdpdale" 
which  had  arisen  from  the  sale  to  that  Company  of  part 
of  the  real  estate  of  the  testator;  without  prejudice  to  any 
question  out  of  what  fund  the  fines  and  fees  ought  ulti- 
mately to  be  paid;  and  that  Mary  Ann^  the  wife  of  James 
Holmes  Nicholson,  was  a  proper  person  as  a  life  to  be  put 
in  the  stead  of  Sarah  Spedding;  and,  under  an  order, 
dated  the  20th  of  July,  1850,  so  much  of  the  2451Z.  19& 
Id.  Consols,  as  would  raise  the  sum  of  1788{.  5«.  7d  was 
sold,  and  the  produce  applied  in  payment  of  the  fine  and 
fees  for  the  renewal  of  the  leases. 

The  Master  afterwards,  proceeding  under  the  order  of 
the  4th  of  May,  1850,  made  a  further  separate  report, 
dated  in  January,  1851,  whereby  he  found,  that,  in  pur- 
suance of  his  report  of  the  9th  of  July,  1850,  and  the 
order  of  the  20th  of  July,  1860,  the  17881  Bs.  7i  had 
been  paid  for  the  renewal  of  the  lease;  and  that  Mary 
Ann  Nicholson  had  been  put  in  as  a  life  instead  of  Sarah 
Spedding,  by  an  indenture  of  lease,  dated  the  21st  of  Sep- 
tember, 1850,  made  between  the  Bishop  of  Carlisle  of  the 
one  part,  and  the  Plaintiffs  of  the  other  part;  and  he  was 
of  opinion  (having  regard  to  the  declaration  contained  in 
the  said  order)  that  the  1788/.  6s.  *ld.  ought  to  be  secured, 


CASES  IN  CHANCERY.  781 

to  be  repaid  upon  the  decease  of  Mary  Ann  Nicholson;        i852. 
and  that,  for  the  purpose  of  securing  the  repayment  there-    H,yi,LWroN 
of,  an  insurance  in  a  substantial  life  Insurance  Office  «• 

ought  to  be  effected  for  the  payment  of  that  amount  up-         

on  her  decease;  and  that  the  costs  of  effecting  such  insur-  ^^^'^^^"^^^ 
ance  and  the  annual  premiums  or  other  payments  neces^ 
sary  for  keeping  the  same  on  foot,  ought  to  be  paid  out  of 
the  rents  and  profits  of  the  estates  in  question  in  this 
cause;  by  means  whereof  the  Defendant,  WdUer  Hutchin^ 
son  Whdpdale,  would,  during  his  life,  contribute  the  an- 
nual income  which  would  otherwise  have  been  payable  to 
him  from  the  fund,  out  of  which  the  178SZ.  58.  7(2.  had 
been  raised  and  paid;  and  also,  in  ctLse  Mary  Ann  Nichol- 
son should  die  in  his  lifetime,  would  have  contributed  the 
whole  of  the  sum  of  17882.  5s.  7d.  upon  her  decease;  and 
also,  in  case  Mary  Ann  Nicholson  should  survive  him, 
would  have  contributed  by  the  payment  of  the  annual 
premiums  out  of  the  rents  during  his  life,  such  a  propor- 
tion of  the  17882.  5s.  7d.  as  the  length  of  his  life  should 
have  borne  to  the  length  of  the  life  of  Mary  Ann  Nichol- 
son; and  that  the  effecting  such  life  insurance  in  the 
names  of  the  Plaintiffs,  as  the  trustees  for  the  renewal  of 
the  lease^  and  the  payment  of  the  premiums  payable  in 
respect  thereof  out  of  the  rents  and  profits  of  the  estate?, 
would  afford  an  ample  security  for  what  the  Defendant, 
Walter  Hutchinson  Whdpdaley  might  have  to  contribute 
towards  the  1788Z.  5s.  7d.  The  Master  then  stated,  that 
the  Monarch  Life  Assurance  Company  had  been  proposed 
to  him  as  a  responsible  Company,  and  he  had  allowed  the 
proposal;  and  he  was  of  opinion  (having  regard  to  the 
declaration  contained  in  the  said  order)  that  an  assurance 
should  be  forthwith  effected  with  the  Monarch  Life  Assur- 
ance Company,  for  the  payment  to  the  Plaintiffs,  their 
executors,  &c.,  as  trustees  for  the  renewal  of  the  lease  of 
the  rectory,  of  the  sum  of  17882.  5s.  7d.,  upon  the  decease 
of  Mary  Ann  Nicholson;  and  that  the  costs  of  effecting 
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1668.       such  insurance,  and  also  of  the  amnual  premiims  or  other 
HuDLwitm    P^7™^^^  necessary  for  keeping  the  same  on  foot,  should 
«.  be  paid  out  of  the  rents  and  profits  of  the  estates  in  ques- 

tion  in  this  cause;  and  that,  during  the  life  of  the  De- 
fendant Walter  HukhiiV9on  Whetpdale,  such  premiums  or 
other  paymenta  should  be  paid  by  the  receiyer  in  the 


By  an  order  of  the  1st  of  March,  1851,  the  Haster's 
separate  report,  of  the  29th  of  January,  1851,  was  con- 
firmed; and  it  was  ordered  that  the  Plaintiffs  should  be  at 
liberty  forthwith  to  effect  an  insurance  with  the  Monarch 
Life  Assurance  Company  for  payment  to  the  Pliunti&» 
their  executors,  kc,  as  trustees  as  aforesaid,  of  the  sum  of 
1 7882L  5s.  7d,  upon  the  decease  of  Mary  Ann  NichoUon, 
the  policy  for  such  insurance  to  be  in  the  form  therein 
referred  to ;  and  that  the  costs  of  effecting  such  insurance, 
and  also  of  the  annual  premiums  and  other  payments  ne- 
cessary for  keeping  the  same  on  foot,  should  be  paid  out 
of  the  rents  and  profits  of  the  estates  in  question  in  the 
cause;  and  that  the  receiver  should  pay  the  same  out  of 
such  rents  and  profits. 

The  Master  having  subsequently  made  his  general  re- 
port (referring  to  his  separate  report  of  the  27th  of  March, 
1850),  the  cause  came  on  for  further  directions 


Argumetu.        Mr.  Russdl,  Mr.  RoU,  Mr.  fViUoock,  Mr.  Speedy  and  Mr. 
Sdwyn,  appeared  for  the  different  parties. 


Vicb-Chahcklloe: — 
Judffmeni,        In  determining  this  case,  it  is  necessary,  I  think,  in  the 
"""^        first  place  to  consider  what  are  the  points  in  the  cause 
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which  are  open  for  present  abjudication;  for,  upon  eza-        1353. 
mining  the  decree,  reports,  and  orders,  it  wiD,  I  think,  be      "    -    ^ 
found  that  nearly  all  the  questions  as  to  the  renewal  of  v. 

these  leaseholds,  which  have  yet  arisen  under  the  will  of        

this  testator,  have  been  already  disposed  of;  and  that  there  •^«*««^ 
is  Uttle  left  for  the  Court  now  to  determine,  consistently 
with  its  general  rule,  that  questiouB  are  to  be  decided  as 
they  arise,  and  not  by  anticipation.  No  claim  being  made 
in  respect  of  the  fines  and  fees  paid  upon  the  renewals  by 
Mary  de  fVhdpdaie,  there  is  no  question  now  arising  un- 
der the  inquiries  directed  by  the  decree,  as  to  the  past  fines 
and  expenses;  and  as  to  the  17S6L  6s.  7d,  paid  upon  the 
renewal  under  the  order  of  the  Court,  I  think  that  (what- 
ever my  opinion  might  have  been  upon  the  subject)  the 
order  of  March,  1851,  confirming  the  report  of  January, 
1851,  concludes  the  question  as  to  the  security  which  ought 
to  be  given  by  Waiter  Hutchinsoii  ff'hdpdale,  for  the  con- 
tribution he  may  be  liable  to  make  for  the  benefit  he  may 
derive  from  that  renewal;  for  I  think  that  report  must  be 
taken  to  have  been  made  with  reference  to  so  much  of  the 
order  of  the  4th  of  May,  1850,  as  had  not  been  exhausted 
by  the  previous  reports,  namely,  the  question  of  the  se- 
curity which  Walter  Hutchinson  Whdpdale  ought  to  giva 
I  think  however,  that  neither  the  report  of  January,  nor 
the  order  of  March,  1851,  concludes  the  question  how  the 
17882.  Bs.  Id.  ought  ultimately  to  be  paid,  for  this  ques- 
tion was  expressly  reserved  by  the  report  of  the  9th  of 
July,  1850,  and  therefore  by  the  order  of  the  20th  of  July, 

1850,  confirming  that  report;  and  the  report  of  January, 

1851,  finds  no  more  than  that  the  simi  in  question  ought 
to  be  secured  by  insurance,  thus  leaving  open  the  question 
how  it  ought  to  be  paid 


In  cases  of  this  nature,  the  first  point  to  be  considered  Diffnent  < 

in  which  qnet- 
tioni  ariie  bm 
to  the  burden  and  benefit  of  renewal!  of  leaaei  made  by  or  on  behalf  of  parties  haTing  limited  in- 
terests in  the  demised  property. 
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1862. 

HUDtMTON 

Judgment. 


is — ^what  are  the  provisions  of  the  instrument  by  which 
the  leaseholds  are  settled, — whether  they  prescribe  re- 
newal expressly  or  by  implication, — and  if  so,  whether 
they  point  out  the  mode  by  which  the  expenses  of  the  re* 
newal  are  to  be  paid;  for  property  of  this  description  may 
no  doubt  be  given  in  such  a  mode  as  to  indicate  that  it 
was  not  intended  to  impose  any  obligation  to  renew;  and 
of  course  the  donor  or  settlor  may  so  model  his  disposition 
as  to  throw  the  expense  of  renewal  upon  all  or  any  of  the 
persons  in  whose  favour  the  limitations  of  the  estate  are 
created,  as  he  may  think  fit.  If,  upon  the  examination  of 
the  instrument  by  which  the  leaseholds  are  settled,  it  ai>- 
pears  that  no  obligation  to  renew  was  intended  to  be  im- 
posed, no  further  question  arises,  except  in  cases  in  which 
the  party  taking  the  estate,  although  under  no  obligation 
to  do  so,  thinks  proper  to  renew;  and  his  interest  being 
limited,  this  Court  attaches  an  equity  upon  the  renewal, 
and  then  it  falls  to  be  considered  what  are  the  obligations 
attaching  upon  the  party  claiming  the  benefit  of  such  an 
equity  in  favour  of  the  party  by  whom  the  renewal  has 
been  efiected.  If  the  instrument  by  which  the  leaseholds 
have  been  settled  imposes  the  obligation  to  renew,  and 
points  out  the  mode  by  which  the  expenses  of  the  renewal 
are  to  be  paid,  that  mode  necessarily  prescribes  the  obli- 
gations which  were  intended  to  be  imposed  upon  the  par- 
ties claiming  under  the  instrument,  and  must  be  followed 
accordingly.  If  the  instrument  imposes  the  obligation  to 
renew,  and  does  not  point  out  the  mode  in  which  the 
expenses  of  the  renewal  are  to  be  paid,  the  Court  must 
determine  the  mode;  and  the  question  arises,  what  is  the 
rule  of  the  Court  upon  the  subject? 


In  the  present  case,  the  order  of  the  4th  of  May,  1850, 
has,  I  think,  settled  under  which  of  the  foregoing  classes 
the  case  is  to  be  ranked;  for  it  has  declared  that  the  tes- 
tator has  directed  the  leases  to  be  renewed,  and  that  he 
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has  not  charged  the  fines  and  expenses  upon  any  tenant  1862. 

for  life  of  the  property  comprised  in  the  leases;  and  npon  jjjj^^^^ 

examining  the  will,  I  see  no  ground  whatever  to  hold  that  •• 

they  are  charged  upon  any  other  person  or  property.  The  

case,  therefore,  is  one  in  which  it  is  for  the  Court  to  de-  •^*'<'^''*«^ 
termine  how,  independently  of  any  directions  contained  in 
the  will,  the  fines  and  fees  are  to  be  paid. 

Payments  of  this  nature  being  required  to  be  made  im- 
mediately, and  in  an  aggregate  sum,  and  the  obligation  to 
renew  rendering  it  necessary  that  they  shoidd  be  made, 
trustees  when  they  have  had  the  power  to  do  so,  and  the 
Courts  when  applied  to,  have  been  compelled  to  resort  to 
any  property  available  for  the  purpose  of  meeting  such 
payments;  and  accordingly  the  amounts  required  have 
generally  been  raised  by  mortgage,  and  in  the  present  case 
have  been  provided  out  of  funds  in  Court,  which  formed 
part  of  the  corpus  of  the  testator's  estate;  but  it  is  obvious 
that  the  obligations  of  the  parties  may  not  correspond 
with  their  rights  in  the  property  thus  adventitiously  re- 
sorted to,  and  that  the  equity  between  the  parties  coidd  not 
therefore  rest  upon  that  footing,  but  must  be  settled  upon 
some  other  basis. 

The  first  and  most  obvious  equity  is  this:  that,  where  a  rale,  duttbe 
the  estate  is  limited  for  life,  with  remainders  over,  and  jj^^^mmt  for 
the  fines  are  raised  by  mortgage,  the  tenant  for  life  should  Ufe  of  property 

,  sabject  to  fines 

keep  down  the  interest  of  the  mortgage,  the  pajrment  out  for  renewal,  u 
of  the  corpus  being  for  the  benefit  of  all  the  parties;  and  keeping  down 
accordingly  this  rule  has,  I  believe,  at  all  times  prevailed:  ^  "^Jhe' 
but  this  rule  was  evidently  insufficient  to  meet  the  justice  amonnt  neces- 
of  the  case.    For  instance,  if  the  lease  was  renewed,  and  for  the  renewal, 

would  be  un- 
just if  the  tenant  for  lifo  surriTed  the  fint  cestui  qui  Tie,  and  a  second  renewal  was  necessary  in 
his  lifetime,  for  then  the  tenant  for  lifo  would  have  had  the  whole  benefit  of  the  first  renewal;  and 
the  rule  therefore  is,  that  the  tenant  for  life  is  bound,  not  only  to  bear  the  interest  of  the  sum  paid 
for  the  renewal,  but  to  contribute  towards  the  payment  of  such  sum. 

A  rule,  which  attributed  one  third  of  the  expense  of  renewal  to  the  tenant  for  life,  and  two 
thirds  to  the  parties  in  remainder,  would  not  remove  the  injustice ;  and  therefore  the  Court  holds 
that  the  amount  of  contributions  of  the  tenant  for  life  and  remainderman  are  to  be  determined  by 
the  amount  of  the  benefit  which  they  respectively  derive  from  the  renewaL 
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1858.       the  fine  raised  by  mortgage,  and  the  tenant  for  life  sor- 

HuDLMiw    ^^^  ^  t^®  cestuie  que  vies  in  the  renewed  lease,  and 

V.  the  lease  was  then  again  renewed,  the  estate  would  go  to 

the  remainderman  charged  with  the  mortgage  created  oa 

JvdgnmL    ^^  £^^  renewal;  but  the  whole  benefit  of  that  renewal 
would  have  been  enjoyed  by  the  tenant  for  life.   The  ten- 
ant  for  life  therefore  was  held  liable  to  contribute  to  the 
payment  of  the  fine,  in  addition  to  the  obligation  of  keep- 
ing down  the  interest  on  the  mortgage.    It  then  became  a 
question  to  what  extent  he  should  contribute?  and  the  old 
rule  of  the  Court  appears  to  have  been,  that  he  should 
contribute  one-third,  the  remainderman  paying  two-thirds: 
the  Court  in  this  respect  adopting  what  was  formerly  the 
rule  of  the  Court  as  to  mortgagee  But  this,  as  observed  by 
Lord  Eldon  in  fFhite  v.  fVhite  (a),  was  applying  a  rule  as 
to  another  species  of  estate,  "distinct  in  the  very  point  that 
furnished  the  rule ""  (6),  and  it  was  calculated  to  palliate 
only,  and  not  to  remove,  the  injustice  which  led  to  its  in- 
troduction; and  the  Court  therefore  has  now  adopted  the 
sounder  rule,  which  I  take  to  be  well  settled  by  the  more 
modem  authorities,  that,  in  these  cases,  tenants  for  life 
and  remaindermen  are  to  contribute  in  proportion  to  the 
benefits  which  they  derive  firom  the  renewal 

This  rule,  however,  although  most  just  in  principle,  is 
attended  with  manifest  inconvenience.  It  is  impossible, 
from  the  nature  of  the  case,  to  foresee,  at  the  time  when 
the  renewal  is  efiected,  to  what  extent  the  tenants  for  life 
and  remaindermen  respectively  will  benefit  by  the  renewal, 
and,  therefore,  in  what  proportions  they  ought  to  contri- 
bute to  the  fine&  The  tenants  for  life  may  outlive  all  the 
cestuis  que  vies,  and  thus  get  the  whole  benefit  of  the  re- 
newed lease,  or  they  may  die  before  they  get  any  benefit 
from  it    The  Court  has  been  at  all  times  embarrassed  with 

(a)  9  Ves.  664.  (b)  Id.  660. 
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the  difficidty  which  thiB  state  of  circumstances  creates ;  and 
from  this  difficulty  has  arisen  the  further  rule,  which  is  so 
well  expounded  in  JoTies  v.  Jones  (a),  that  the  tenant  for 
life  is  to  give  security  for  the  benefit  which  he  may  derive 
from  the  renewal  It  still,  however,  remains  to  be  deter* 
mined  what  the  security  is  to  be.  In  the  present  case,  I 
do  not  feel  myself  at  liberty  to  determine  the  point  As 
to  future  renewals,  it  would,  I  think,  be  going  beyond  the 
rule  of  the  Court,  to  make  any  declaration  respecting  them ; 
and  as  to  the  security  in  respect  of  the  1 7882.  ba.  7d,  I  con- 
sider the  question,  as  I  have  already  observed,  to  be  con- 
cluded by  the  order  confirming  the  report  of  January,  1851. 


1662. 

huolbsxov 

Whblpoali. 

JudgmenL 


So  much,  however,  was  said  at  the  bar  upon  the  subject 
of  that  report,  that  I  feel  bound  to  say,  that,  as  at  present 
advised,  I  do  not  see  my  way  to  the  principle  on  which  it 
is  founded,  and  that  it  seems  to  me  to  proceed  altogether 
upon  an  erroneous  footing.  The  Master  seems  to  have 
been  looking  to  a  fund  being  provided  for  future  renewals; 
but  what  he  was  required  to  do  was,  to  find  what  security 
ought  to  be  given  for  the  benefit  which  might  be  derived 
by  the  tenant  for  life  from  the  then  intended  renewal  The 
object  of  the  Court  in  these  cases  is,  that  the  sum  paid  out 
of  the  capital  shall  be  borne  by  the  parties  in  proportion 
to  the  benefits  which  they  derive;  and  the  security,  there- 
fore, is  for  the  purpose  of  bringing  back  to  the  capital  so 
much  as  the  tenant  for  life  has  had  the  benefit  of,  leaving 
the  rest  to  be  borne  by  the  parties  who  may  succeed  him; 
and  it  is  difficult  to  see  how,  when  this  amount  would  be 
payable  on  the  death  of  the  tenant  for  life,  a  policy  of  in- 
surance on  the  life  of  another  person  could  be  a  proper  se- 
curity for  it  It  may,  indeed,  be  said,  that  if  a  fimd  be 
provided  for  the  renewal,  the  remainderman  would  not  suf- 
fer; but  this  is  not  the  principle  on  which  the  order  of  re- 


(a)  5  Hare,  440.    See  pp.  465  et  seq. 
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1868.  ferenoe  to  the  Master  was  made,  nor,  so  far  as  I  am  aware, 
H  UDLMTON  *  principle  on  which  the  Court  has  ever  acted ;  and  it  is, 
Wheipd         ^  ^^  opinion,  at  least  open  to  very  grave  doubt,  whether 

it  is  a  principle  on  which  the  Court  ought  to  act    What 

^^^^"^  the  remainderman  ought  to  bear,  is  so  much  of  the  capital 
paid  for  the  renewal  as  may  not  be  repaid  by  the  tenant 
for  life,  under  the  security  which  he  has  given,  in  respect 
of  the  benefit  he  has  derived;  but  the  principle  adopted  by 
this  report,  would  throw  upon  him,  not  merely  the  interest 
of  the  whole  capital^  but  the  burthen  of  keeping  up  a  policy 
for  the  full  amount  It  was  said  too,  that  the  remainder- 
man would  himself  be  bound  to  give  security,  and  that  he 
would  have  the  benefit  of  a  policy  at  a  less  rate  of  pre- 
mium, in  consequence  of  the  early  insurance  of  the  Ufe; 
but  whether  this  advantage  would  countervail  the  addi- 
tional burthen  which  might  fall  upon  him,  would  be  mere 
matter  of  speculation.  There  has  been,  I  suspect^  in  this 
case,  some  misunderstanding  of  the  case  of  Greenwood  v. 
Evans  (a).  The  policy  of  insurance  in  that  case  does  not 
appear  to  have  been  the  security  given  by  the  tenant  for 
life  for  the  benefit  which  he  might  derive  from  the  renewal, 
but  a  policy  effected  by  the  trustees  for  the  purpose  of 
providing  for  future  renewals,  and  the  inquiry  as  to  keep- 
ing it  on  foot  and  effecting  new  policies  was  by  consent 

Under  the  circumstances  of  the  present  case,  all  that  I 
can  do  with  the  policy  is  to  declare  it  to  be  a  security  for 
the  benefit  which  the  Defendant  Walter  Hutchineon  fVhdp- 
dale  has  derived  or  may  derive  from  the  renewal,  or  would 
have  derived  therefrom  if  another  proper  life  had  been 
inserted  in  lieu  of  his  own  life;  for  I  think  there  is  nothing 
in  this  case  to  warrant  his  position  being  altered  by  his 
own  life  having  been  inserted.  In  White  v.  White  (&},  it 
was  indeed  held,  that  the  position  of  the  tenant  for  life 

(a)  4  Beav.  44.  (h)  See  9  Ves.  661. 
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might  be  thus  altered,  but  the  decision  went  upon  the        ig^sL 
special  terms  of  the  will  ,^ — ^-""^ 

V. 

It  appears  by  the  reports  that  the  trustees  have  retained  "Jl!^ 
some  rents  which  accrued  due  in  the  lifetime  of  Mary  de  •^"**»«*^ 
ffhdpdale,  and  some  which  have  accrued  due  since  her 
decease.  As  to  the  former,  it  was  argued,  on  the  part  of 
the  Defendants,  that  they  ought  to  be  considered  as  having 
been  appropriated  to  future  renewals;  but  I  see  nothing 
in  the  case  which  can  justify  such  a  conclusion;  and  I 
think,  therefore,  that  these  rents  must  be  paid  oyer  to  the 
Plaintiffs,  as  the  executors  of  Mary  de  Whdpdale.  As  to 
the  rents  accrued  due  since  her  death,  and  retained  by  the 
trustees,  I  think  they  must  be  paid  over  to  the  receiver. 
The  security  required  in  respect  of  the  past  renewal  having 
been  approved  by  the  Court,  there  is  no  ground  for  re- 
taining them  on  that  account;  and  I  think  they  cannot  be 
retained  on  account  of  the  security  which  may  hereafter 
become  necessary  in  respect  of  future  renewals.  To  retain 
the  income  of  a  tenant  for  life,  because  he  may  become 
liable  to  give  security  before  the  occasion  for  giving  it  has 
arisen,  would,  I  think,  be  going  beyond  what  would  be  war* 
ranted  either  by  authority  or  principla 

My  order  therefore  as  to  the  fines  must  be,  to  declare 
that  the  several  parties  interested  under  the  will  of  the 
testator  in  the  leasehold  premises  thereby  devised  and  be- 
queathed, ought  to  have  contributed  and  ought  to  con- 
tribute to  the  fines,  fees,  and  expenses,  payable  upon  the 
renewals  of  the  leases  under  which  such  premises  are  held, 
in  proportion  to  the  benefits  which  they  have  respectively 
derived,  and  may  respectively  derive,  from  such  renewal; 
and  in  particular  that  the  Defendant,  Walter  Hutchinson 
fVhdpdale,  ought  to  contribute  to  the  1 7882.  58.  7d.,  ap- 
pearing by  the  report  of  January,  1851,  to  have  been  paid 
for  the  fines  and  expenses  of  and  incident  to  the  renewal 
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1852.        of  the  lease  of  the  rectory  and  tithes,  in  proportion  to  the 

HtTDLimir    ^^^fi^  h®  ^^  derived  and  may  derive  from  such  renewal^ 

••  or  might  have  derived  therefrom,  if,  upon  such  renewal, 

^Y  HBLPD  ALB*  _ 

another  proper  life  had  been  inserted  in  the  lease  in  lieu 

Judtrment.  ^£  j^j^  ^^^  ^{{q  .  and  to  declare  that  the  policy  of  insurance 
ought  to  be  held  as  a  security  for  what  it  may  ultimately 
appear  the  said  Defendant  fFaUer  Hutchinson  Whdpdak 
ought  so  to  contribute 

1851.  

yov,  wth  <fc  ======== 

nth. 

Ma^lkk  CHANT  V.  BROWN. 

S4<A  4 

The  clerk  of  a    iL  MOTION  to  supprcss  the  depositions  of  WiUiam 

XnM^eZv^'    Thame  to  the  fifth  interrogatory,  and  o{  Philip  Hcmcodc  and 

*^'*^^Mdmort.  Jo.^rnes  Chtmrihy  to  the  twelfth  interrogatory,  upon  the 

gagee  in  the      ground  that  the  evidence  given  by  the  witnesses  in  answer 

secnrity,— and  to  the  interrogatories  was  in  breach  of  professional  cod- 

who  copied  the  CA^^^^ 

biUofc^tsof    fidence. 

the  solicitor  in 

S'lJ^T^""  The  bill  was  filed  by  Mr.  and  Mrs.  Chant{a\  Mrs.  Chaid 
appointment  of  being  one  of  the  children  of  Edward  Melton,  for  the  pur- 

the  estate  com-  °  ^  ^  »  r 

prised  in  the  posc  of  setting  asidc  an  appointment  made  by  Edward 

jTOpimg*3ie^  MeUon  in  favour  of  Mary  MeUon,  another  of  his  chil- 

wS^^**^  dren,  and  a  mortgage  made  by  Edward  Melton  and  Mary 

founded  on  Ae  MeUon  to  John  Ttmewell  for  securing  46002.     The  case 

title  created  by  ,  ° 

the  appoint-  made  by  the  bill  was,  that  Edward  Mdton  had  a  power 
K^ived'as^a  of  appointment  in  favour  of  any  one  or  more  of  his  chil- 
'^^^^e^*     dren  over  the  WesthiU  estate,  which,  in  default  of  appoint- 

handwriting  on 

the  document  (which  proof  alone  does  not  make  it  endence);  bnt  he  cannot  be  noeiTad  to  depose 
fiirther  as  to  the  contents  of  the  bill  of  eosts,  or  the  subject  to  which  it  relates,  for  an  attomey^s  bill 
of  cosU  is  his  history  of  the  tianssction;  and  the  attorn^  could  not  be  himself  pennitfted  to  ipfe 
evidence  of  the  tnuisaction  againat  his  client,  or  against  those  claiming  under  his  dient 

The  consent  of  the  personal  representative  of  the  mortgagor,  who  was  one  of  the  clients  of  the  so- 
licitor, to  the  admisBion  of  the  bill  of  costs  in  evidence,  does  not  make  it  evidence  which  can  be  ad- 
mitted against  the  parties  ckiming  under  the  mortgagee,  the  other  client 

Communications  with  the  solicitor  of  the  mortgagor  only,  or  with  the  solicitor  of  peiaons  having 
interests  in  the  mortgaged  estete  in  defimh  of  appointment,  such  solicitor  not  being  the  solicitor  of 
the  mortgagee,  are  not  privileged  communications  when  tendered  as  evidence  in  a  suit  to  impeach 
the  mortgage  security  as  having  been  founded  on  an  appomtment  made  in  fiand  of  the  powiw. 

(a)  See  Chant  v.  Brown,  7  Hare,  79. 
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ment^  was  limited  to  all  the  children ;  that  Edward  Mel-  i85i. 
tan  appointed  the  estate  to  Mary,  and  that  she  then  con- 
curred with  him  in  the  mortgage  of  the  estate  to  Time- 
ivM;  that  the  46002.,  the  mortgage  money,  was  received 
by  Edward  Mdtoth  toid  applied  for  his  benefit;  that  the  '®^^''*"**"'- 
appointment  was  a  firaud  upon  the  power,  and  that  TimC' 
weli  had  notice  of  the  fraud.  And  the  bill  charged  that 
Atiffust"^  P'^/ord  Browrij  who  is  a  Defendant  to  the  bill, 
was  the  solicitor  of  MeUon  in  the  transaction  of  the  ap- 
pointment, and  otMdtan  and  TimetoM  in  the  transaction 
of  the  mortgage;  and  that  he  receiyed  the  46002.,  and  ap- 
plied it  for  the  benefit  of  Edward  MelUm. 

The  bill  alleged  that  Timetifdl  had  died,  having  by  his 
will  disposed  of  his  property  upon  trusts  for  the  benefit  of 
Mary,  the  wife  of  Augustus  Pulsford  Broumy  and  her 
children,  all  of  whom,  together  with  the  personal  repre- 
sentatives of  TimewM  and  of  Edward  MeUon,  and  the 
other  children  of  Edward  MeUm^  were  Defendants  to  the 
suit 

The  deposition  of  Thome  to  the  fifth  interrogatory  was, 
that  the  document  or  bill  of  costs  then  produced  and 
shewn  to  him,  marked  N.,  was  in  his  handwriting;  that  it 
was  written  by  him  by  the  direction  and  as  the  clerk  of 
Augustas  Pulsford  Brown,  and  he  (witness)  had  no  doubt 
but  that  he  copied  it  from  a  draft  bill  of  costs,  made  out 
from  the  attendance-book  of  the  Defendant,  Augv,$^fas 
Pulsford  Brown;  but  whether  he  (the  witness)  or  the  De- 
fendant Augustus  Pulsford  Brown  prepared  the  draft,  he 
(the  witness)  was  unable  to  say.  He  had  no  doubt  but  that 
the  exhibit  N.,  was  written  for  the  purpose  of  being  sent 
to  Edward  MeUon;  but  he  could  not  speak  to  the  fact  of 
its  having  been  sent  or  delivered  to  him,  or  of  its  having 
been  paid  or  settled  in  account 
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SUMiement. 


The  witnesses,  Clotworthy  and  Hancock^  hj  their  deposi- 
tions to  the  twelfth  interrogatory,  proved  exhibits  marked 
E.,  L.,  and  M.,  which  were  cases  prepared  for  the  opinion 
of  counsel,  one  on  behalf  of  Edward  Melton,  and  others 
on  behalf  of  several  of  his  children,  who  would  have  been 
interested  in  the  mortgaged  estate  in  default  of  appoint- 
ment by  him. 


The  motion  was  made  on  behalf  of  the  Defendants^  the 
Broums,  claiming  under  the  will  of  TimewdL 


Arffufneni.        Mr.  EoU  and  Mr.  Bird  for  the  Defendants,  the  Broums; 
and 

Mr.  FoUeU  and  Mr.  Druce  for  other  Defendants. 

Mr.  BiiU  and  Mr.  Dickenson,  for  the  Plaintiffs,  opposed 
the  motioa 


In  support  of  the  motion  to  suppress  the  depositions,  the 
following  cases  were  cited:  Herring  v.  Clobery  (o),  Jones  v. 
Pugh  (6),  Carpmad  v.  Powia  (c),  Reece  v.  Trye  (d),  Wilson 
V.  RaetaU  (c),  Parkhurst  v.  Lowten  (/),  Oreenough  v.  Oas- 
keU  (g),  Ex  parte  HorsfaU  (A),  Doe  d.  SheOard  v.  Harris  (t), 
Rclbscm  V.  Kemp  (k).  Beard  v.  Ackerman  (I) ;  and  in  sup- 
port of  the  proposition,  that  the  rule  extended  as  well  to 
the  clerk  of  the  attorney  as  to  the  attorney  himself,  Tay- 
lor V.  Foreter  (m) ;  and  that  the  same  had  been  held  with 
regard  to  the  clerk  of  a  counsel,  Foot  v.  Hayne  (n). 


(a)  1  Ph.  91 
(&)  1  Id.  96. 
(c)  Id.  687. 
\d)  9  Beav.  316. 
(e)  4  T.  R.  763,  769. 
if)  3  Madd.  121. 
(g)  1  My.  &  K.  98 


(A)  7  B.  &  C.  628. 
(0  6  Car.  &  P.  692. 
{k)  6  Esp.  62. 
(0  Id.  120. 
(m)  2  Car.  &  P.  196. 
(n)  B.  &  M.  166. 
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On  the  other  side^  in  favour  of  the  admission  of  the  evi- 
dence, the  following  authorities  were  referred  to:  Bricheno 
V.  Thorp  (a),  Sandford  v.  Remington  (6),  Brickdl  v.  Hulse  (c), 
Blenkinsopp  v.  Blenkinsopp  (d),  Reyndl  v.  Sprye  (e),  FoUett  v. 
Jefferyes  (/),  Levy  v.  Pope  {y),  Bevan  v.  Waters  (h\  Meyer 
y.  Seflon({).  It  was  contended  also,  that  the  objection 
was  not  tenable  when  made  in  favour  of  the  Defendants, 
who  merely  represented  the  original  mortgagee :  Doe  d.  Earl 
o/Effremont  v.  Date  (k).  It  had  been  held,  that  an  attor- 
ney's clerk  was  not  privileged  from  answering  whether  he 
had  received  a  particular  paper  from  his  client:  Eicke  v. 
Nokes  (I).  And  the  evidence  of  these  witnesses  wa^  only 
put  in  to  prove  a  similar  fact,  that  a  document  of  a  certain 
description  was  made  out  by  the  solicitor,  for  the  purpose 
of  being  delivered  to  his  client. 


1858. 


Argument 


The  Tioe-Chakcbllob,  (after  stating  the  position  of  the 
parties  in  the  suit): — 

The  document  N.  referred  to  in  the  deposition  of  the 
witness  Thome  to  the  fifth  interrogatory,  is  the  bill  of 
costs  of  Brown  against  MdtoUy  with  reference,  amongst 
other  things,  to  the  appointment  and  the  mortgage.  The 
question  is,  whether  the  deposition  of  this  witness  to 
•the  fifth  interrogatory  ought  to  be  received  in  evidence 
against  the  Defendants,  the  Browne.  I  am  of  opinion 
that  it  ought  not,  except  to  the  extent  of  proof  of  the 
handwriting.  I  think  that  the  evidence  cannot  be  used 
beyond  that  extent,  and  that  the  document  N.  cannot 
be  put  in  upon  it  The  evidence  is  tendered  for  the  pur- 
pose of  impeaching  the  title  of  Timewdl,  whose  title  is 

(a)  Jac.  300.  fer)  M.  &  M.  410. 

(ft)  2  Ves.  jun.  189.  (A)  Id.  235. 

(c)  7  A.&  K  454.  (i)  2Stark.274. 

(d)  2  Ph.  607 ;  12  Beav.  568.  (k)  3  Q.  B.  609. 
(0)  10  Beay.  51 ;  11  Beav.  618.  (Q  M.  &  M.  303. 
(/)  1  Sim.,  N.  a,  3. 

VOL.  IX.  r  p  r  H.  w. 


/iM^^menl. 
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under  the  mortgage,  and  rests  upon  the  appointment;  and 
ifBroum  had  been  proposed  to  be  examined  as  to  the  mat- 
ters contained  in  the  document,  I  think  that  his  eTidence 
oould  not  have  been  received  against  the  parties  claiming 
under  TimmudL  The  appointment  and  the  mortgage  were 
one  transaction,  and  Brown  was  solicitor  of  Tiniewdl  in 
the  mortgage  transaction*  It  appears,  on  the  face  of  the 
depositions,  that  the  witness  was  the  clerk  ofBtxmn,  and 
prepared  the  document  N.  in  that  capacity;  and  I  think 
the  same  rule  which  would  have  applied  to  Brawny  might 
be  applied  to  the  witness.  An  attome/s  bill  of  costs  i% 
in  truth,  his  history  of  the  transactions  in  which  he  has 
been  concerned;  and  if  he  cannot  be  called  to  prove  the 
fitctSy  I  think  his  clerk  cannot  be  called  to  prove  the  his- 
tory of  them. 


It  was  urged  in  argument,  that,  the  document  being  pro- 
duced, the  Court  had  nothing  to  do  with  the  source  from 
which  it  was  derived;  but  the  answer  to  this  argument  is^ 
that  the  deposition  discloses  the  source  finom  vdiich  the 
knowledge  of  the  witness  is  derived.  It  was  also  attempted 
to  support  the  evidence,  upmi  the  groimd  that  the  personal 
representative  ofMeUon  did  not  object  to  the  admissibility 
of  the  document ;  but  it  does  not  appear  that  the  document 
was  ever  delivered  to  MeUon;  and  if  it  was,  I  do  not  see 
how  it  could  be  made  evidence  against  those  claiming  un- 
der Timewell  by  the  consent  of  MeUon's  representative 
I  think,  therefore,  that  this  depodtion  must  be  suppressed, 
except  so  far  as  it  proves  the  handwriting  of  the  witness, 
which  is  immateriaL 


The  other  part  of  the  motion,  as  to  the  depositions  of 
Handcock  and  CloPuforthy  to  the  twelfth  interrogatory,  ren- 
ders it  necessary  to  go  further  back  into  the  facts  of  the 
case.  It  appears,  that,  in  the  year  J  827,  it  was  proposed 
to  raise  a  sum  of  money  upon  the  security  of  the  WesthUl 
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estate;  and  a  case,  of  which  the  document  marked  L.,  men-  i858. 
tioned  in  the  answer  of  these  witnesses  to  this  interroga- 
tory, seems  to  have  been  the  draft,  was  prepared  on  the 
part  of  Edward  Mdton  for  the  purpose  of  obtaining  the 
opinion  of  counsel  upon  the  question,  whether  a  good  '^^"'^^ 
security  could  be  made  for  the  money.  This  draft  was 
prepared  in  the  office  of  Mr.  Handcock,  now  deceased^ 
who  was  then  the  solicitor  of  Edwwrd  M^Um^  and  the 
witnesses  Handoock  and  ClotuH)rthy  were  clerks  in  his 
office,  who  assisted  in  preparing  the  draft.  A  sum  of 
ISOOL  seems  to  have  been  raised  upon  the  security,  and 
paid  off  out  of  the  monies  borrowed  from  TimewM;  but 
this  money  was  not  raised  under  any  exercise  of  the 
power  of  appointment  In  the  year  1849  an  abstract  of 
the  settlement,  being  the  document  marked  K,  also  men- 
tioned in  the  answer  of  these  witnesses  to  this  interroga- 
tory, was  made  in  the  office  of  the  witness  Randcock,  who 
had  then  succeeded  to  the  late  Mr.  Handcock's  business; 
and  this  document  was  prepared  on  the  part  of  Mrs.  Btdt, 
another  of  the  children  of  Edward  Mdton,  and  a  Defend- 
ant to  the  suit,  for  the  purpose  of  ascertaining  her  rights 
under  the  settlement,  and  it  was  copied  from  the  document 
marked  L  Afterwards,  in  the  year  1841,  another  case, 
being  the  document  marked  M.,  also  mentioned  in  the 
answer  of  these  witnesses  to  this  interrogatory,  was  pre- 
pared in  the  office  of  the  witness  Handcock,  on  the  part 
of  the  Plaintiffs  and  of  Mrs.  BuU  and  Richard  Melton, 
another  of  the  children  of  Edward  Mdton,  for  the  pur- 
pose of  ascertaining  their  rights;  and  this  case  was  also 
copied  from  the  document  marked  L.,  and  other  docu- 
ments then  in  the  office  of  tlLr^  Handcock.  The  evidence 
of  the  witnesses  Ha/ndcock  and  Clotworthy  in  part  applies 
to  these  documents;  and  the  same  objection  was  made  to 
its  admissibility  as  was  made  to  the  evidence  of  Thoi-ne; 
but  the  position  of  the  case,  with  reference  to  these  wit- 

F  F  F  2 
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1852.  nesses,  is  wholly  different,  and  I  think  the  objection  can* 
not  be  maintained.  Handcack,  whose  clerks  these  wit- 
nesses were,  was,  as  to  the  document  L.,  the  solicitor  of 
Edward  MeUan,  and  neither  his  representative,  nor  anj 
Judgment  ^f  ^jj^  other  appointees,  (if  indeed  the  objection  could  be 
raised  hj  them,  which  I  do  not  think  it  could,)  object  to 
the  evidence.  There  was  not,  as  to  the  document  L.,  any 
professional  confidence  between  Handcock  and  Timewdl; 
nor  does  there  appear  to  have  been  any  between  him  and 
Withtcambef  from  whom  the  1 3002.  was  raised  And,  as 
to  the  documents  K.  and  M.,  the  case  is  even  more  clear; 
for  these  documents  were  prepared  for  parties  who  are 
Defendants  to  the  suit,  and  raise  no  objection  to  the  evi- 
dence. I  am  of  opinion,  therefore,  that  this  part  of  the 
motion  must  be  refused. 


May  IH. 

Gift  bj  the  tes- 
tator to  hU 
wife,  for  her 
life,  or  until 
her  lecoiid 
mairiage,  of 
the  intereit  of 
hiireal  and 


LACHLAN  V.  REYNOLDS. 

X  HE  testator,  J.  0.  WUsan,  gave  and  bequeathed  unto 
his  wife  Elizabeth  the  use  of  all  his  furniture,  and  pro* 
perty  of  the  like  description,  for  her  life  (she  nevertheless 
signing  and  depositing  an  inventory  thereof  with  his 
other  executors) ;  and  from  and  after  the  decease  or  second 
JI^CwSthM  inarriag®  o^  ^is  "^^f  ^^  P^^^  *^d  bequeathed  the  said 

arising  from 

rents  or  public  seeorities,  was  to  be  applied  for  the  benefit  of  herself  and  children ;  and  if  she  msi^ 
ried  again,  he  declared  that  her  power  and  benefit  nnder  his  will  should  cease;  and  when  thirty 
years  were  expired,  he  ordered  all  his  property,  both  fireehold  and  leasehold,  to  be  sold,  and  two 
thirds  to  be  divided  amongst  his  children  liying  at  that  period  or  to  their  heirs,  and  one  third  to 
be  iuTested  for  the  benefit  of  his  wife;  and  after  her  decease,  he  bequeathed  such  third  to  his  chil- 
dren then  liTing  and  to  their  heirs: — HM^  that  the  gift  at  the  end  of  thirty  yean  was  not  liablo 
to  objection  on  Uie  ground  of  remoteness;  that  there  was  no  substitution  of  the  legatee  created  by 
the  gift  to  the  children  **  or  to  their  heirs,**  but  that  the  word  **  or  **  must  be  read  **  and  ;**  and  that 
the  children  of  the  testator  liying  at  the  end  of  thirty  years  (who  were  also  the  same  children  ss 
were  liring  at  the  death  of  the  widow)  were  entitled  to  the  proceeds  of  the  sale  of  the  estate,  and 
mlso  to  the  intermediate  rents  after  the  death  of  the  widow  and  before  the  expiration  of  the  thirty 
yean. 
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ixurniturey  and  property  of  the  like  description,  unto  and 
amongst  such  of  his  children  as  should  be  living  at  the 
time  of  the  decease  or  second  marriage  of  his  wife,  equal- 
ly to  be  divided  between  them,  share  and  share  alike;  and 
in  case  any  of  his  said  children  should  be  then  dead, 
after  having  attained  the  age  of  twenty-one  and  leaving 
issue,  he  directed  that  such  issue  should  take  their  pa- 
rents' share  of  and  in  the  said  furniture  and  property. 
And  he  gave  and  bequeathed  unto  his  wife  during  her 
life,  and  until  her  second  marriage,  the  interest  of  any 
real  and  personal  estates,  which  money,  either  arising 
from  rents  or  from  public  securities,  was  to  be  applied  to 
the  benefit  of  herself  and  children;  and  he  particularly 
enjoined  her  to  be  very  frugal,  as  there  was  a  large  family 
to  support  and  educate.  If  she  married  after  his  decease, 
he  thereby  deprived  her  of  all  power,  and  declared  that 
every  benefit  arising  from  his  will  should  immediately 
cease,  and  altogether  become  null  and  void,  so  far  as  con- 
cerned her;  and,  when  thirty  years  were  expired,  he  direct- 
ed that  his  executors  should  order  all  his  property,  both 
fireehold  and  leasehold,  to  be  sold,  and  two-^thirds  thereof 
to  be  dirided  amongst  his  children  that  were  liring  at  that 
period,  or  to  their  heirs;  the  other  third  was  to  be  invest- 
ed in  the  public  funds  for  the  benefit  of  his  wife,  if  she 
had  not  entered  into  matrimony  since  his  decease.  The 
benefit  he  intended  her  was  the  interest  of  the  money; 
and  after  her  decease  he  gave  and  bequeathed  the  afore- 
said one-third  to  such  of  his  children  as  should  then  be 
living,  and  to  their  heirs. 


1852. 


SUUemenL 


On  further  directions  and  exceptions  to  the  Master's 
Report — 


Mr.  RoU,  Mr.  Campbell,  Mr.  Craiff,  and  Mr.  S%dd>ottom 
appeared  for  the  several  parties  interested  under  the  will. 


ArffumenL 
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The  cases  of  Richardson  v.  8praag{<i),  Read  y.  Sndl(^\ 
Horridge  v.  Ferguson  (c),  Parkin  v.  Knight  (d),  Oirdlestone 
V.  Doe  (e),  Wilson  v.  Eden  (/),  Price  v.  Loddey  {g\  OitUngs 
V.  M'Dermott  (h),  Wright  v.  »V^A<  («),  and  flfewery  v.  Jti^- 
gerald  (k),  were  cited. 


Judgment 


Vice-Chakcblloe  : — 

Several  questions  of  constniction  have  been  raised  on 
this  very  obscure  will.  It  is  contended,  first,  that^  the  tes- 
tator having  directed  his  property  to  be  sold  at  the  end  of 
thirty  years,  and  two-thirds  of  it  to  be  divided  amongst  his 
children  living  at  that  period,  or  their  heirs,  the  gift  is  void 
for  remotenesa  It  appears  to  me,  that  this  amounts  to  no 
more  than  a  gifl  to  such  of  several  persons  who  may  be 
living  at  the  death  of  the  testator  as  shall  be  living  at  the 
end  of  thirty  years.  The  legacies  are  vested  at  the  termin- 
ation of  a  life  in  being  at  the  death  of  the  testator,  and 
they  are  not,  therefore,  liable  to  any  objection  on  the  ground 
of  remoteness. 


The  next  question  is,  who,  under  this  bequest,  will  take 
under  the  words  '^children  living  at  that  period,  or  to 
their  heirs?"  In  this  case  the  word  "  or"  must  be  read 
"and;"  and  as  the  words  cannot  be  construed  as  referring 
to  the  heirs  of  living  persons  or  the  next  of  kin  of  living 
persons,  I  must  take  the  meaning  to  be,  the  children  liv- 
ing at  the  period  mentioned,  their  executors  and  adminis- 
trators. This  construction  is  confirmed  by  the  terms  of 
the  ultimate  bequest,  whereby  the  testator  gives  the  other 
third  part  of  the  property,  after  the  decease  of  his  wife, 


(a)  1  P.  Wms.  434 
(6)  2  Atk.  643. 

(c)  J9C.  683. 

(d)  16  Sim.  83, 

(e)  2  Sim.  225. 


(/)  11  Beav.  280,  296. 
(g)  6  Beav.  180. 
(A)  2  My.  &  K.  69. 
(0  1  Ves.  409. 
(Jk)  Jac.  468. 
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"  to  such  of  his  children  as  should  be  then  living,  and  to 
their  heirs.''  I  am  of  opinion^  therefore,  that  the  proceeds 
of  the  estate  under  this  will  go  to  the  children  of  the  tes- 
tator living  at  the  expiration  of  the  thirty  years. 

The  next  question  is,  what,  under  this  will,  is  to  become 
of  the  rents  and  profits  of  the  real  estate,  (the  personal  es- 
tate being  exhausted),  afler  the  death  of  the  widow,  and 
before  the  expiration  of  the  thirty  years  from  the  death  of 
the  testator.  I  think  that  the  rents  and  profits  must  go 
to  the  children  living  at  the  death  of  the  testator.  I  must 
consider  the  testator  as  intending  to  make  a  full  disposi- 
tion of  his  property,  and  not  to  die  intestate.  He  directs 
that  the  interest  of  his  real  and  personal  estate  is  to  be 
applied  by  his  wife  for  the  benefit  of  herself  and  children, 
enjoining  her  to  be  very  frugal,  as  there  was  a  large  family 
to  support;  and  on  her  second  marriage  or  her  death,  he 
deprives  her  of  all  power  and  benefit  under  his  will  It 
could  not  have  been  the  intention  of  the  testator,  that,  on 
the  happening  of  either  of  these  events,  after  his  death, 
the  children  should  not  take^  whomlie  has  evinced  an  anxi- 
ous desire  to  benefit  By  the  subsequent  clause,  the  tes- 
tator directs  that  his  executors  shall  order  all  his  proper- 
ty, ''  both''  freehold  and  leaaehold,  to  be  sold.  I  read  the 
word  ''  both"  as  expressing  the  same  as  if  the  testator  had 
said  '^  including."  The  case  comes  within  the  principle  of 
Qenery  v.  Fitzgerald  (a).  The  rents  and  profits  of  the  real 
estate  will,  therefore,  go  with  the  corpus. 


1868. 


And  this  Court  doth  declare  tliat  the  Defendants,  Agnes  Begnoldt^ 
Elizabeth  Hamds^  Oeargiana  Stringer,  Caroline  Alien}  and  Randolph 
Wilson,  being  aU  the  testator's  children  who  were  living  at  the  death 
of  his  widow  and  at  the  end  of  the  term  of  thirty  years  from  his 
death,  became,  at  the  end  of  snch  thirty  years,  entitled  each  to  one- 
fifth  part  of  the  monies  to  arise  from  the  sale  of  the  real  estates, 
subject  [to  settlements  and  mortgages  stated  in  the  decree];  and 
that  the  rents  and  profits  arising  since  the  death  of  the  said  testa- 
tor's widow  are  divisible  in  like  fifth  parts. 


Judgment, 


(a)  Jac.  468. 
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March  lH<b 
2nd. 


Atnongst 
nUgifUof 
fiuns  of  300/. 
each  to  the 
gTBDd-nephewi 
and  nieces  of 
the  testator, 
some  of  which 
were  to  be  paid 
atdifierent 
ages,  and  othoi 
to  be  sank  in 
annuities  for 
the  Utos  of  the 
respectiye  lega- 
tees, occurred 
two  bequests, 
as  follows: — 
^•Jotepk  Walk- 
er^ 300/1  an- 
nuity for  life; 

Martka ^ 

800/.  an 
annuity  for 
lifo:"— ^«W, 
iha,tJotepk 
aoA  Martka 
were  each  en- 
titled to  annui- 
ties of  300/.  for 
life. 

Before  the 
Court  can  re- 
sort to  the  con* 
text  of  a  will, 
in  search  of  a 
meaning  for  the 
words  of  a  par- 
ticular cUuse, 
it  must  be  satis- 
fied that  the 
meaning  of  the 
dauae  is  dif- 
ferent from  that 
which  the 
words  naturally 
Import. 


WALKER  V.  TIPPING. 

A.  CLAIM  for  two  life  annuities  of  SOOL  each,  which  was 
resisted  by  the  executors,  on  the  ground  that  the  bequests 
were  of  two  sums  of  300t  only.  In  the  will,  which  fol- 
lows, the  two  legacies  in  question  are  distinguished  by  a 
larger  type: — 

The  last  will  and  testament  of  Ber^amw  WaUtery  flax-«piimer,  of 
&c.,  written  thia  19th  day  of  10th  month,  1843.  I,  being  in  a  sound 
state  of  mind  also  of  body,  do  diapoae  or  will  and  bequeath  all  my 
worldly  property,  viz.  freehold,  personal,  and  bonded  property  or 
estate,  as  folio wa :  I  also  appoint  the  following  persans  to  be  my  ex- 
ecutors of  this  my  last  will:  Ist^  my  daughter  Maria  Walker;  Sad, 
my  nephews  Benjamin  Walker,  son  of  my  late  brother  John  Wodker; 
3rd,  l^amaa  Walker,  son  of  the  sade  John  Walker;  4th,  Anthony  TU- 
ley,  jun.,  flax-spinner,  son  of  my  partner  Anthony  TiiUy;  5th,  Benr- 
jamin  Brayshaw,  of  Leeds,  tinner.  I  give  to  my  daughter  Maria  all 
my  household  furniture  of  every  sort^  plate,  books,  carriages,  hones, 
cattle,  and  effects  theretoo  belonging,  at  her  disposal.  I  also  leaye 
her  5000^.  in  cash  at  her  sole  disposal  I  also  leave  her  30,00021  m 
cash  or  bonds,  to  be  put  out  on  good  security,  the  interest  of  whidi 
is  to  be  duly  paid  to  her  half-yearly  or  quarterly,  as  may  best  suite. 
I  also  leave  to  her  the  rents  of  my  freehold  property  at  Cross  HaS 
and  Rawdon,  the  rents  and  interests  to  be  paid  to  her  as  received: 
shoidd  it  be  thought  advisable  to  dispose  of  either  of  these  estates, 
the  proceeds  to  be  invested  in  good  security,  same  as  the  30,000^^ 
and  the  interest  paid  to  my  daughter  Jf aria;  should  she  have  a  child 
or  children,  the  whole  of  the  above-invested  property  is  to  go  to  the 
child  or  children  at  her  death,  in  equal  proportions,  when  the 
youngest  attains  to  twenty-one  years  of  age.  But  should  she  die 
childless,  the  whole  of  the  above-invested  property  to  be  divided 
amongst  my  nepews,  neioes,  and  their  representatives,  as  follows: 
Benjamin  and  Thomas  Walker,  sons  of  my  late  brother  John  Walhr, 
to  have  double  the  amount  of  any  other  of  my  nepews  and  neioes, 
except  Thomas  Walker,  son  of  my  late  brother  Thomas  Walker,  who 
is  to  be  equal  with  his  cousins  Benjamin  and  Thomtu,  that  is^  a  dou- 
ble portion. 

So  far  I  have  disposed  of  the  30,0002.  to  be  invested,  and  the  es- 
tates at  Cross  HaU  and  Rawdon, 

Below  I  bequeath  to  my  sisters,  nepews,  and  neices,  as  foUows : 

To  my  sister  Martha  Wade,  M,  per  year  for  her  life^  to  be  paid  to 
her  quarterly. 
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To  my  sister  J?anA  Shipley^  SOL  per  year,  to  be  paid  to  her  quar- 
terly. 

To  my  sres-in-law — 

Hannah  Walker^  widow  of  my  late  brother 

Robert  WcUier,  dOl.  per  year,  quarterly. 

Nancy  WaHer,  widow  of  my  late  brother 

Thomas  Walker,  30?.  per  year,  quarterly. 

To  my  nephews,  neices,  great  nephews,  and  neices. 

To  the  sons  and  daughter  of  my  late  brother  John  Walker, 

I  leave  my  nephew  Benjamin  Walker  \QQQL 
„  „  Thomas  Walker  1000^ 

Mary  PvckUsy  wife  of  WiUiam  Pickles,  300?.,  to  be  laid  out  in  an  an- 
nuity for  her  life,  paid  to  her. 

2%onMs  Walker,  son  of  the  late  William  Walker  and  Jemima  his 
wife,  300?.,  to  be  paid  to  him  at  the  age  of  twenty-three  years. 

To  the  sons  and  daughters  of  my  late  brother  Robert  WcUker,  and  the 
four  daughters  of  his  late  son  Benjamin  Walker,  who  died  in  Ireland: 

Benjamin's  four  daughters  751.  each,  at  twenty- one  years  of  age; 
total,  3002. 

Alfred  Walker,  son  of  Robert,  300?.  sunk  in  anuity  for  his  life. 
Robert  Walker  300?.  in  a  anuity  for  life.  Thomas  Walker  300?.  at 
twenty-three  years  of  age. 

William  Walker  300?.  at  twenty-three  years  of  age. 

Joseph  Walker  SOOt  anuity  for  life. 

Hannah  Richardsonf-wife  of  J.  Richardson^  300?. 

Martha         „  „  3002.  an  anuity  for  life. 

Maria  Walker  300?.  at  twenty-three  years  of  age. 

Francess  Walker  300?.  at  twenty-three  years  of  age. 

The  daughters  and  son  of  my  sister  Han^  Shipley — 

Martha  Shipley  300?.  at  twenty-three  years  of  age. 

Caroline  Shipley  300?.  at  twenty-three  years  of  age. 

Alfred  Shipley  300?.  at  twenty-three  years  of  age. 

The  sons  of  my  late  brother  Thomas  Walker — 

Thomas  Walker  1000?. 

Benjamin  Walker  300/.  at  twenty-three  years  of  age. 

Henry  Walker  300?.  at  twenty-three  years  of  age. 

Benjamin  Wade,  son  of  my  sister.  ifartAa  Wade,  300?.  sunk  in  a 
yearly  anuity  for  life. 

John  Feather  10?.  yearly  anuity  for  life.  Friends*  School  at  Raw* 
don,  100?.  donation.  Benjamin  Brayshaw  and  Anthony  TiUey  SOI, 
each  for  their  trouble. 

The  above  donations  to  be  paid  one  year  after  my  death.  After 
paying  all  my  just  debts,  funeral  expenses,  and  providing  for  all  the 
foregoing  legacies,  donations,  annuities,  &c.,  the  surplus  or  residue  to 
be  given  to  my  daughter  Maria  at  her  own  disposal 


1852. 


.&at«menk 
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1658.  Mr.  RoU  and  Mr.  BagAawe,  for  the  !Plainti£b  Joseph 

Waiker  and  Thomas  Spinka  and  Martha  his  wife,  claiming 
not  single  sums  of  3002.  but  annuities  of  that  amount  for 
the  respective  lives  of  the  legatees,  relied  on  the  plain  ex- 
pressions of  the  will, — ^the  conformity  of  the  language  with 
that  used  in  the  gift  of  the  102L  annuity  to  Feather  who 
was  the  gardener,  and  the  diversity  of  the  language  in  the 
cases  where  the  testator  intended  the  expressed  amount  to 
be  sunk  or  laid  out  in  an  annuity:  RanMnga  v:  Jennings  (a). 

Mr.  Walker  and  Mr.  TiUotaon^  for  the  executors,  argued, 
that  the  context  of  the  will,  the  similarity  of  the  re- 
lation in  which  the  parties  stood,  as  grand-nephews  and 
nieces  of  the  testator,  the  apparent  equality  of  the  sums 
given,  the  arrangement  and  order  of  the  gifts,  all  clearlj 
manifested  the  intention  to  be,  that  the  Plaintiffs  should 
each  take  a  legacy  of  3002.  only,  in  the  form  of  an  annuity 
for  life;  and  that  the  direction  to  sink  the  amount  in  an 
annuity  had  been  omitted  for  brevity  or  by  inadvertence. 
The  words  **  annuity  for  life  "  directed  or  were  intended  to 
direct  the  mode  of  appropriation,  and  not  an  annual  repe- 
tition of  the  gift.  This  part  of  the  will,  in  fact,  took  a  sort 
of  tabular  form  (&).    In  the  first  column  of  the  table  was 

(a)  13  Yes.  39.  —''I  release  my  boob,  if  liying 

Caaet  in  which       (6)  On  the  question  whether,  at  the  time  of  my  decease,  fi^>m 

theConrtwiU     and  in  what  cases,  the  Court  will  all  claims  due  to  me  by  bonds 

ginal  will  of  '    l^^k  at  an  original  will  of  per-  on  monies  advanced  to  them  by 

penonalty,  for    sonal  estate,  with  a  yiew  of  de-  me,**  it  was  argued  on  behalf 

tiie  purpose  of     riyjng  fron^  the  form,  character,  of  one  of  the  sons,  who  was  in- 

mcMiing?/  *      ^^  manner  of  writing,  or  from  debted  to  his  &ther*8  estate  on 

constmctioo.       what  othei*wise  appears  thereon,  simple  contract,  but  not  on  bond, 

aid  in  determining  the  meaning  that  the  word  written  as  '^an**  in 

or  construction  of  the  will  (which  the  probate  was  **  or  "  in  the  ori- 

was  not^  however,  discussed  in  .ginal  will,  the  second  half  of  the 

the  above  case),  see  Philipps  ▼.  n  being  only  the  dot  at  the  top  of 

Chamberlaine  (4  Yes.  57),  Comp-  the  r;  and  the  Court  was  desir- 

ton  y.  Bloxham  (2  Coll.  204).  ed  to  look  at  the  original  will  to 

In  a  case  where  the  probate  co-  ascertain  the  hcL    On  the  other 

py  of  the  will  was  in  these  words:  side  it  was  stated,  that  this  very 
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the  person,  in  the  second  the  sum,  and,  in  the  third,  the 
mode  of  enjoyment  which  the  testator  intended  to  prescribe. 
The  meaning  contended  for  by  the  Plaintiffs  was,  more- 
over, inconsistent  with  the  proof  afforded  of  the  degrees  of 
favour  and  confidence  of  the  testator  in  his  nephews,  which 
led  him  to  appoint  two  of  them  his  executors,  and  not  to 
repose  that  confidence  in  the  'PhiintiS  Joseph  Walker,  who 
was,  nevertheless,  according  to  the  Plaintiffs'  contention,  a 
legatee  to  a  much  larger  amount.  And,  with  regard  to  the 
Plaintiff  if  ar^Aa  Spinks,  it  was  obvious  on  the  face  of  the 
will,  that  the  testator  did  not  even  know  her  surname,  a 
fact  certainly  not  reconcileable  with  the  then  supposition, 
that  he  intended  to  bestow  a  benefit  upon  her,  so  much 
greater  than  those  which  he  gave  to  nieces  whose  names 
were  present  in  his  memory. 

Mr.  RoU,  in  reply,  said  the  case  was  not  one  of  ambiguity 
in  which  it  was  necessary  to  look  to  the  other  parts  of  the 
will  to  find  the  explanation;  but  the  argument  on  behalf 
of  the  estate,  and  against  the  Plaintiffs,  was  founded  upon 
a  resort  to  the  other  parts  of  the  will,  first,  to  create  an 
ambiguity,  and  secondly,  to  remove  it,  in  the  way  which 
was  favourable  to  their  argument  This  was  opposed  to  all 
the  principles  which  governed  the  Court  in  determining 
upon  the  meaning  of  wills. 


i8Aa 


ArgumaU$ 


question  had  been  litigated  in 
tiie  Ecclesiastical  Court  Vice- 
Chancellor  Wood  said,  that  if,  in 
such  a  case,  he  looked  at  the  ori- 
ginal will,  to  ascertain  the  alleg- 
ed inaccuracy  of  the  probate,  he 
did  not  know  where  such  a  prac- 
tice might  stop.  It  might  be 
said,  that  a  whole  line  was  left 
out,  which  the  Court  was  to  call 
for  the  original  will  for  the  pur- 
pose of  inserting.  •  It  was  differ- 
ent from  the  case  of  a  question 
arising  on  the  punctuation  of  the 


will,  or  on  the  introduction  of 
a  capital  letter,  or  other  mark 
indicating  where  a  sentence  or 
clause  was  intended  to  begin, 
and  which  might  aflfect  its  8en3e: 
Oppenheim  v.  Henry,  18th  Jan., 
1853.  An  application  was  sub- 
sequently made  to  the  Ecclesias- 
tical Court,  and  the  probate  copy 
was  ascertainedto  be  incorrect, — 
the  word  "on"  was  altered  to 
''or,*'  and  the  case  was  brought 
before  the  Court  on  the  correct- 
ed probate. 
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Vicb-Chakcbllob  : — 

This  case  arises  on  the  constniction  of  two  clauses  in  a 
will, — the  clauses  being  "  To  Joseph  Walker  3002.  annuity 
/udffuumi.  for  life;"  and  "  To  Martha  SOOL  an  annuity  for  life,"  the 
question  being,  whether,  under  those  words,  Joseph  Walker 
and  Martha  take  capital  sums  of  30<M.,  or  whether  they 
take  annuities  of  SOOL  for  their  Uvea 

The  first  point  to  be  considered  must  be,  what  is  the 
natural  import  of  the  words,  taking  the  clause  by  itself? 
I  will  take,  first,  the  disposition  in  favour  of  Joeqph 
Walker f  and  the  words  are  **  Joseph  Walker  300L  annuity 
for  life." 

Now,  I  think  there  are  only  two  modes  of  reading  those 
words:  they  mean  either  ''To  Joseph  Walker,  a  principal 
sum  of  3002.,  to  be  enjoyed  in  an  annuity  for  life,"  or  "  To 
Joseph  Walker,  an  annuity  of  300t,  to  be  enjoyed  for  life." 
The  first  of  these  two  constructions,  which  makes  the  gift 
to  be  of  a  principal  sum  to  be  enjoyed  in  an  annuity  for 
life,  cannot  be  got  at  without  the  addition  of  some  words, 
for  the  principal  sum  cannot  be  enjoyed  as  an  annuity 
without  being  converted  into  it.  The  second  construction 
is  plain  and  sensible,  without  the  necessity  of  any  addition; 
and  I  take  the  rule  to  be,  that  no  addition  to  or  transpo- 
sition of  the  words  of  any  clause  in  a  will  can  be  made,  if 
a  reasonable  construction  can  be  put  upon  the  clause  as  it 
stands. 

I  think,  therefore,  taking  the  clause  by  itself,  the  second 
construction  must  be  adopted  rather  than  the  first;  and 
that  upon  the  words  of  the  clause,  therefore,  Joseph  Walker 
must  take  an  annuity  of  3002.  for  life. 

It  is  said,  however,  that  the  context  proves  a  diflTerent 
intent:  and  two  questions  then  arise,  first,  whether  the 
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Court  can  resort  to  the  context;  and  secondly,  whether  the 
context,  if  resorted  to,  proves  anything. 

As  to  the  first  question,  how  far  the  Court  can  resort  to 
the  context,  the  observations  of  Lord  Alvanlejfy  in  Mellish 
V.  MeUish  (a),  go  very  far  to  shew  what  is  the  rule  of  the 
Court  on  that  point  In  that  case  the  testator,  by  his 
will,  had  bequeathed  "  to  his  natural  daughter,  whom  he 
had  by  Mary  Rosa,  the  sum  of  30002.,'^  the  name  of  that 
natural  daughter  being,  as  appears  from  another  part  of 
the  report,  Ann;  and  the  residue  he  thus  diposed  of: — 
"  I  give  and  bequeath  the  same  unto  and  among  my  natu- 
ral children,  Mary,  Samud,  Thomas,  Fanny,  and  Charlotte^ 
whom  I  have  had  by  my  housekeeper,  Mary  Whitaker, 
equally  to  be  divided  between  them,  share  and  share  alike, 
as  and  when  the  sons  shall  attain  twenty-one."'  So  that 
the  dispositions  were  30002.  to  Ann,  his  child  by  Mary 
Ross,  and  the  residue  to  his  five  children  by  Mary  Whita- 
ker. Then,  there  came  this  proviso:  "Provided  always, 
and  I  do  hereby  direct,  that  in  case  of  the  death  of  any 
of  them  the  said  Ann,  Mary,  Fanny,  and  Charlotte," 
Ann  not  being  one  of  the  residuary  legatees  "before 
twenty-one  or  marriage,  or  of  Samuel  or  Thomas  before 
twenty-one,  without  child  or  children  then  surviving 
who  shall  attain  twenty-one,  then  and  in  such  case  I  give 
and  bequeath  the  part,  share,  or  shares  of  him,  her,  or 
them,  so  dying,  unto  the  survivors  of  them,  share  and 
share  alike."  Now,  Atm  had  no  "part,  share,  or  shares" 
in  the  residue;  and  then  the  question  arose,  whether  the 
word  "Ann"  was  by  mistake  introduced  into  that  dispo- 
sition over.  What  gave  rise  to  the  question  being  this,  that 
the  testator,  by  a  codicil,  had  imported  into  the  will  two 
other  natural  daughters,  one  of  whom  had  died  under 
twenty-one.    Now,  Lord  Alvanley,  in  giving  judgment  in 
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that  case,  sajs:  '^The  only  question  arose  upon  a  doabt, 
whether  the  name  ^ Ann*  in  the  clause  of  suiriYorship, 
was  interposed  hj  mere  mistake.  When  first  it  was  open- 
ed, I  was  very  much  inclined  to  think  the  mistake  was  so 
apparent  that  the  Court  could  have  excluded  her;  but, 
upon  very  mature  consideration  of  this  will,  I  think  I 
should  do  too  much  violence  to  the  words  if  I  were  to  in- 
dulge in  speculations,  whether  the  word  '  AimC  did  or  did 
not  creep  into  the  will  by  mere  mistake/'  The  testator 
'^  begins  by  giving  Ann  Boas  300021,  payable  at  the  age  of 
twenty-one  or  marriage;  and  in  case  of  her  death  before 
that  time,  he  directs  that  legacy  to  be  considered  as  part 
of  the  residue  of  his  estate;  so  that  it  is  taking  that  sam 
out  of  the  residue  to  fall  into  it  again  in  that  event 
Then,  subject  to  some  l^acies  and  annuities,  he  gives  the 
residue  among  his  other  children;  and  then  comes  the 
clause  of  survivorship,  upon  which  it  is  contended  that 
the  words  'part,  share,  or  shares,'  are  so  confined  to  the 
residue,  that  it  is  impossible  that  the  legacy  of  Ann  Boa 
can  be  included.  The  question  is,  can  I  see  sufficient  to 
enable  me  to  declare,  that  demonstrably  and  incontroTe^ 
tibly,  the  name  of '  Ann'  has  crept  in  by  mere  mistake. 
I  really  believe  it  was  so;  but  I  dare  not,  as  a  Judge,  take 
upon  myself  to  say  this  word  cannot  be  reconciled  with 
the  rest  of  the  will ;  and  I  always  understood,  that,  where 
there  is  a  mistake  or  an  omission,''  meaning  an  alleged  mis- 
take or  omission,  '^  all  the  Court  has  to  do  is  to  see  whether 
it  is  possible  to  reconcile  that  part  with  the  rest,  and  whe- 
ther it  is  perfectly  clear,  upon  the  whole  scope  of  the  will, 
that  the  intention  cannot  stand  with  the  alleged  mistake 
or  omission  (a)."  And  in  a  subsequent  passage  of  the  same 
judgment  the  rule  is  more  clearly  laid  down.  The  role, 
it  is  said,  is,  "  that  wherever  there  is  a  clear  mistake,  or  a 
dear  omission,  recourse  is  to  be  had  to  the  general  scope 


(a)  4Ves,48. 
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of  the  will,  and  the  general  intention  is  to  be  collected 
from  it;  but  the  first  thing  to  be  proved  is,  that  there  is  a 
mistaka  I  do  not  find  enough  to  convince  me  that  there 
is  a  mistake;  and,  whenever  it  comes  to  be  a  doubt,  the 
safest  way  is  to  adhere  to  the  words'' (<^)*  And  I  fully 
adopt  that  rule.  I  think  the  Court  must  be  satisfied  that 
something  different  from  what  the  words  naturally  import 
is  intended,  before  it  can  resort  to  the  context  in  search 
of  a  different  meaning  for  those  words.  ^ 


1858. 


But,  secondly,  supposing  the  context  to  be  resorted  to 
in  this  case,  I  can  find  in  it  no  certain  guide  as  to  the  in- 
terpretation to  be  put  upon  this  clause.  It  is  true,  that 
other  sums  are  given  to  be  sunk  in  annuities  for  life. 
Those  dispositions  are  differently  expressed,  and  the  differ- 
ence of  expression  rather  imports  a  difference  of  intention. 
No  ground  for  the  interpretation  suggested  by  the  argu- 
ment can  be  laid  from  the  relationship  of  the  legatees,  for 
how  can  the  Court  be  satisfied  that  the  testator  had  the 
same  intention  as  to  different  members  of  the  same  family? 
The  context  of  the  will  in  this  case,  in  truth,  only  leads  to 
speculation  and  conjecture;  for,  except  from  the  connec- 
tion of  the  parties,  the  Court  might  just  as  well  infer  from 
the  context  that  the  testator  intended  the  same  provision 
for  Joseph  Walker  as  he  has  made  for  John  FecUher,  as  that 
he  intended  the  same  provision  for  Joseph  as  he  has  made 
for  his  brothers  and  sisters;  and  certainly  the  Court  could 
not  be  governed  in  the  construction  of  the  will  merely  by 
the  connection  of  the  parties. 

My  opinion,  therefore,  is,  that  Joseph  is  entitled  to  an 
annuity  of  300!.  for  his  life. 

Then  is  there  any  difference  as  to  the  bequest  to  Martha  f 


(a)  4  Ves.  60. 
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to  apply  to  this  clause  of  the  wilL  The  expression  "  3001 
an  annuity  for  life/'  is  open  to  the  same  double  construe- 
tion,  and,  upon  the  clause  itself,  must,  for  the  same  reason, 
Judgment  receive  the  same  interpretation  as  the  expression  "  300i. 
annuity  for  life:''  there  is  the  same  difficulty  in  resorting 
to  the  context,  and  in  drawing  the  desired  conclusion  from 
it,  if  it  be  resorted  to. 

I  think,  therefore,  that  Martha  is  also  entitled  to  an 
annuity  for  Ufa 


June 
Mmuie. 


Thx  Defendants  moved  before  the  Lords  Jiutioes  to  diacfaarge  the 
order.  The  Reporter  has  not  been  able  to  ascertain  that  their  Lord- 
ships expressed  any  opinion  on  the  ease ;  but  from  the  order,  of  whidi 
a  minute  is  given  below,  it  appears  that  the  Courts  on  behalf  of  the 
Plaintiff  and  Defendant^  who  were  married  women,  approved  jof  a 
compromise  of  the  claim : — *^  Declare,  that  it  wiU  be  fit  and  proper,  and 
for  the  benefit  of  the  Plaintiff  Martha  Spinke  and  the  Defendant 
Maria  Tipping^  that  the  claims  of  the  Plaintiflb  should  be  compro- 
mised upon  the  terms  hereinafter  mentioned :  the  Defendants  ofiering 
to  pay  to  the  Plaintiff /oM2^  H^o^ivr,  1550?.,  in  discharge  of  aU  eb^ 
under  the  following  bequest  in  the  will  of  &c^  the  Plaintiff  •/oi^ 
Waiker  agreeing  to  accept  the  same  snm  in  fnll  for  his  claims  by  vir- 
tue  of  such  bequest;  and  the  Plaintiff  ./ioMy^  Walher^  by  his  connsel, 
admitting  that  he  has  received  50/.  in  respect  of  the  said  snm  of 
1650/.:  Let  the  Defendants,  within  one  month,  pay  to  him  1500^<, 
and  declare  that  such  payments  are  to  be  in  fiill  satis&ction  of  all 
claims  ofthePlaintiffJ^oMpATTo/ltfr  in  respect  of  such  bequest.  And 
the  Defendants  ofiering  to  pay  to  the  Plaintiff  Thomae  Spinh  the 
sum  of  50/.,  and  to  pay  into  Court  to  the  credit  of  this  cause  the 
som  of  1500/.,  for  the  benefit  of  the  Pkintiff  Martha  ^inke^  in  die- 
charge  of  all  claims  under  the  following  bequest  &c.;  And  it  appeal^ 
ing  to  this  Court  that  it  will  be  for  the  benefit  of  the  Plaintiff  Jfo^ 
iha  Spinki  to  accept  the  said  offer,  and  the  Plaintiff  ThwMU  Spinkt 
agreeing  to  accept  the  same  in  full  for  the  claims  of  the  said  Plain- 
tiff ITiomas  Spinki  and  Martha  his  wife,  or  either  of  them,  by  virtue 
of  such  bequest^  and  the  Plaintiff  Thomas  Spinks,  by  his  counsel,  ad- 
mitting that  he  has  received  the  said  sum  of  50/. :  Let  the  Defend- 
ants within  one  month  pay  into  Court  the  sum  of  1500/.  in  trust  in 
this  cause,  and  declare  that  such  payments  are  to  be  in  full  satisfac- 
tion of  all  claims  of  the  said  Plaintiff  Thomas  Spinks  and  Martha 
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hk  wife,  or  either  of  them,  under  or  by  virtue  of  the  said  laat- 
nientioned  bequest ;  And  upon  payment  of  the  said  laat-mentioned 
sum  of  1500^.  into  Court,  let  the  Accountant-General  invest  300?.,  part 
thereof,  in  the  purchase  of  3^.  per  cent.  Bank  Annuities;  and  let  the 
dividends  thereof  be  paid  to  the  Plaintiff  Martha  Spi'tiis,  upon  her 
separate  receipt,  until  further  order,  with  liberty  to  apply  touching 
the  same ;  And  the  said  Plaintiff  Martha  Spirda  being  examined  and 
consenting,  and  it  appearing  by  affidavit  that  there  was  no  settle- 
ment on  the  marriage  of  the  said  Plaintiff,  let  the  remaining  1200?. 
be  paid  to  the  Phiintiff  Thomas  Spinks;  And  the  Defendants,  upon  ac- 
ceptance by  the  Plaintiff  of  the  aforesaid  offers,  consenting  to  pay 
the  costs  hereinafter  directed  to  be  taxed,  let  the  Defendants  pay 
the  Plaintifb  their  costs  of  this  suit^  including  those  of  the  appeal,  to 
be  taxed  as  between  solicitor  and  client. 


\S6% 


Minute. 


YONGE  V.  REYNELL  MaviiSK, 

OJune  1. 
N  an  application  to  dissolve  the  common  injunction,  in  a  suit  by  A. 

restraining  proceedings  in  an  action  at  law  against  the  ^*^^^^ 

Plaintiff,  in  the  name  of  W.  0.  WcUson  and  J.  Watson,  anieofanes- 

tate  by  A.  to 

the  following  facts  appeared  upon  the  answer: — On  the  £.  wudecknd 
16th  of  July,  1843,  Sir  Thomas  Reynell  conveyed  a  moiety  I^dSSffil^d. 
of  certain  estates  to  Charles  Wilson,  to  such  uses  as  Sprye  ^^^^^^^ 
and  his  wife  should  jointly  appoint;  and  in  default  of  ap-  mortgage  of  the 
pointment  to  Sprye  for  life,  then  to  his  wife  for  life,  and  ^.  to  D^  to  m- 

cure  a  nixii  of 
money  lent  br  D.  to  £.,  and  for  which  C.  had  joined  B.  ai  hiB  tnrety  in  a  bond  and  oorenant 
to  D. ;  and  the  decree  alio  directed  B.  to  redeem  the  eitate  and  procore  its  reoonTeyanoe  to  A^ 
and,  if  he  did  not  do  m,  gare  A.  the  right  to  redeem,  and  to  nae  the  name  of  B.  for  that  pnrpoee, 
and  to  recoTor  from  B.  the  money  which  A.  ihoald  pay  to  D.  for  such  reconTeyanoe;  and  the  bill 
was  dismiflied  againft  CL  A,  afierwarda  procured  an  asaignment  of  D.*t  mortgage  to  a  tnutee,  and 
in  the  name  of  ue  mortgagees  brought  an  action  against  C.  on  his  oorenant  and  hoDdi^Hdd^  that, 
i£A,  had  redeemed  D.,  tiie  debt  would  have  gone  as  against  C;  that  C,  as  the  surety  of  B., 
would,  on  payment  of  the  mortgage  debt,  be  entitled  to  the  benefit  of  the  security  held  by  />.,  such 
security  not  having  been  disturtwd  by  the  decree;  that  the  charge  of  participation  by  C.  in  ihe 
fraud,  whereby  B.  had  been  enabled  to  create  the  mortgage  on  the  estate,  was  not  a  ground  for  de- 
prJTinff  C.  of  such  right;  and  that  C.  was,  therefore,  in  a  suit  for  an  injunction  to  restrain  A.  from 
suing  him  on  the  bond  and  corenant,  entitled  to  such  reliet 

The  dreumstance  of  the  dismissal,  as  against  C^.,  of  the  bill  brought  by  A.  against  B.  and  C^ 
which  prayed  that  the  mortgage  debt  might  be  paid  by  B.  and  C,  was  material  to  tiie  case,  though 
it  was  not  alone  conclusiTe,  as  it  might  weQ  be  that  there  might  be  no  equity  to  compel  C,  to  pay 
the  debt,  though  C.  might  have  no  equity  to  be  reliered  from  his  l^gal  liability  to  pay  it. 

The  right  of  a  surety  to  the  benefit  of  the  security  held  by  the  creditor,  is  derired  from  the  obli- 
gation of  the  principal  debtor  to  indemnify  his  surety — SemUe, 
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afterwards  to  Sprye  in  fee.  On  the  13th  of  Januaiy, 
1844,  Sprye  and  his  wife,  under  that  power,  appointed 
the  moiety  of  the  estate  to  the  Watsons  for  securing  the 
sum  of  4001;  and  the  Plaintiff,  Yanffe,  who  was  the  sch 
licitor  of  Sprye^  and  Sprye,  entered  into  a  joint  and  se- 
veral covenant  for  payment  of  the  4001L;  and  on  the  same 
date  the  Plaintiff  Yonge  and  Sprye  gave  a  joint  and  seve- 
ral bond  to  the  WaJteons  for  securing  the  sum  of  4001L  On 
the  30th  of  April,  1844,  a  further  charge  of  3001.  was  ex- 
ecuted; but  in  this  security  Mr.  Yonge  did  not  join.  On 
the  3rd  of  April,  1846,  Sir  Thomas  ReyneU  filed  a  bill  for 
the  purpose  of  setting  aside  the  deed  of  the  15th  of  July, 
1843,  on  the  ground  of  its  having  been  fraudulently  ob- 
tained from  him  by  Sprye  and  Yonge.  The  answers  to 
that  bill  having  been  put  in,  and  having  disclosed  the 
fact  of  the  securities  to  the  WatsonSy  the  Plaintiff,  in 
March,  1847,  amended  his  bill,  and  made  the  Watsons 
parties.  On  the  14th  of  July,  1847,  the  Watsons  answered 
the  amended  bill,  denying  all  knowledge  of  the  fraud.  In 
November,  1847,  Sir  Thomas  Reyndl  dismissed  the  bill 
against  the  TFotoon^,  and  the  biU  was  re-amended,  and  a 
statement  inserted  that  the  Plaintiff  did  not  seek  to  dis- 
turb their  security ;  and  the  re-amended  bill  prayed  that 
the  amount  due  on  the  mortgages  might  be  paid  by  both 
l^>rye  and  Yonge.  In  this  stage  of  the  cause  Sir  Thomas 
ReyneU  died,  leaving  Lady  Mizaheth  Louisa  BeytiM  his 
devisee  and  sole  executrix. 


On  the  22nd  of  February,  1848,  I^ady  ReyneU  filed  a 
bill  of  revivor;  the  usual  order  to  revive  was  made;  and, 
evidence  having  been  entered  into  in  the  cause,  a  decree 
was  made  on  the  6th  of  November,  1849  (a),  which  declared 
that  the  deed  of  the  15th  of  July,  1843,  was  void,  except 
as  regarded  the  two  mortgage  deeds  of  the  15th  of  Janu- 
ary, 1844,  and  the  23rd  of  April,  1844;  and  that  Sprye 

(a)  See  ReyneU  v.  /^pry«,  Sprye  v.  Reyndl,  8  Hare,  222. 
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was  bound  to  pay  to  the  WcUsons  the  principal,  interest, 
and  costs  due  on  the  mortgage,  and  to  procure  at  his  own 
expense  a  re-conveyance  of  the  mortgaged  property  to 
Lady  Elizabeth  Louisa  ReyneU,  or  as  she  should  direct; 
and  it  was  referred  to  the  Master  to  take  an  account  of 
the  principal,  interest,  and  costs  due  to  the  WatBons  on 
the  mortgages;  and  Sprye  was  ordered,  on  or  before  the 
6th  of  July,  1850,  to  pay  to  the  Watsons  the  amount  of 
what  should  be  found  due  to  them;  and  it  was  declared, 
that  Lady  Elizabeth  Louisa  Reynell  was  to  be  at  liberty  to 
use  the  names  of  the  Defendants  Sprye  and  wife  and 
Charles  Wilson^  in  such  proceedings  as  might  be  necessary 
for  procuring  a  re-conveyance  to  her,  or  as  she  should  di- 
rect, of  the  mortgaged  property;  and  that  she  was  to  be 
entitled  to  recover,  against  Sprye,  the  principal,  interest, 
and  costs,  she  might  properly  pay  to  the  Watsons  for  the 
purpose  of  procuring  the  re-conveyance;  and  upon  satis- 
faction of  the  mortgage,  it  was  ordered,  that  the  deed  of 
the  1 5th  of  July,  1843,  should  be  delivered  up  to  be  cancel- 
ed; and  Sprye  and  his  wife  and  Charles  Wilson  were  re- 
strained by  injunction  from  interfering  with  the  property, 
except  for  the  purpose  of  procuring  such  re-conveyance 
thereof  from  the  Watsons  to  the  Plaintiff;  and  it  was  or- 
dered that  the  original  bill  of  Sir  Thomas  Reynell  and 
the  supplemental  bill  of  Lady  Elizabeth  Louisa  ReynM 
should  be  dismissed  as  against  Yonge,  without  costs. 


1852. 


SUUement, 


On  the  13th  of  December,  1849,  after  the  decree,  Mr. 
Walker,  the  solicitor  of  Lady  Reynell,  purchased  the  two 
mortgage  debts  of  4002.  and  3002.  from  the  Watsons,  with 
the  sanction  of  Lady  Reynell,  and  took  an  assignment  of 
the  securities,  to  Pugh  Pugh,  by  a  separate  deed,  ac- 
knowledged himself  to  be  a  trustee  for  Mr.  Walker.  In  Jan- 
uary, 1850,  Lady  Reynell  paid  off  Mr.  Walker;  and  Pvgh, 
thereupon,  became  her  trustee. 

G  G  G  2 
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In  Noyember,  1851,  Lady  ReyneU  haTing  brought  an 
action  in  the  names  of  the  Waiaons  against  the  Plaintiff 
Yonge^  to  recover  the  sum  of  4001  secured  by  his  covenant 
and  bond,  this  bill  was  filed  by  Yonge  against  Lady  EUsar 
beth  Lauiaa  Reynell,  Pugh,  the  WaUoM,  Sprye  and  his 
wife,  and  Charles  Wilsofif  to  restrain  the  action.  The 
answer  of  Lady  Mizabeth  Louisa  ReynM  stated,  in  addi- 
tion to  the  above  facts,  as  against  Yonge,  a  case  of  fraud 
in  respect  of  the  transactions  between  Sprye  and  Sir  Tho- 
mas  Reynell  (a). 


ArgumenL         ^^'  T^^^^ck  and  Mr.  Terrdly  for  the  Plaintiff,  shewed 
cause  against  dissolving  the  injunction. 


The  Defendant  has,  by  virtue  of  the  decree  in  Reyndl  v. 
Sprye,  been  enabled,  as  against  Sprye,  to  redeem  the 
mortgage,  and  to  stand  in  the  place  of  Sprye  for  that  pur- 
pose if  Sprye  should  fail  to  obey  that  part  of  the  decree 
which  directed  him  to  redeem  for  her  benefit;  but  the  De- 
fendant did  not,  by  the  decree  in  ReynM  v.  Sprye,  acquire 
any  right  against  Yonge  the  present  Plaintiff,  or  any  right 
to  compel  Yonge  to  pay  off  the  mortgage  debt  if  Sprye 
should  fail  to  do  so.  If  the  present  Defendant,  as  Plain- 
tiff in  Reynell  v.  Sprye,  had  any  equity  as  against  Yonge, 
who  was  before  the  Court,  to  make  him  a  surety  for  the 
payment  by  Sprye  of  Watsone'  mortgage,  such  equity 
should  have  been  asserted  and  enforced  in  the  suit^  in  the 
presence  of  all  the  parties;  and  the  bill  in  that  suit  having 
been  dismissed  as  against  the  Wa^eons  the  mortgagees,  on 
the  application  of  the  Plaintiff,  and  afterwards  dismissed 
by  the  Court  as  against  Yonge,  it  was  not  now  open  to  the 
present  Defendant  to  assert  any  right  as  against  Yonge, 


(a)  The  nature  of  the  case  thus 
made  was  the  same  aa  that  which 
appears  in  the  report  of  Reynell 


V.  Sprye,  Sprye  v.  Reyndl^  8  Hare, 
222  et  seq. 
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The  decree  in  the  former  suit  is  in  fact  a  decision  that 
she  had  no  such  right  The  Defendant  not  hayinfi;  any 
such  right  as  against  Tonge,  even  taking  the  statements 
in  the  answer  (but  for  the  purpose  of  the  argument  only) 
to  be  true,  cannot  acquire  such  right  by  getting  in  the 
benefit  of  the  security  from  the  Wataona.  Yonge  was  a 
security  only  for  the  estate.  That  estate  is  now  vested 
in  the  Defendant,  and  is  amply  sufficient  to  bear  the 
charge;  and  Yonge,  if  sued  by  the  Watsons  or  any  person 
claiming  under  them,  would  be  entitled  to  the  benefit  of 
the  estate  as  his  indemnity.  The  Defendant  is,  therefore, 
seeking  to  recover  at  law  from  Yonge,  what  Yonge  is  enti- 
tled in  equity  to  recover  back  firom  the  Defendant  The 
action  is,  therefore,  idle  and  oppressive,  and  will  be  re- 
strained by  this  Court:  Copis  v.  Middleton  (a),  Lord  Ear- 
berton  v.  Bennett  (&). 


1863. 


ArgwneiU, 


Mr.  RoU  and  Mr.  Shapter  for  the  Defendant  Lady  Elizor 
beth  Louisa  ReyneU. 

The  first  question,  which  is  one  of  much  importance,  is, 
on  what  principle  is  it  that  the  surety  gets  the  benefit  of 
the  security  which  the  creditor  holds?  It  is  on  the  prin- 
ciple of  equity,  not  on  the  ground  of  the  contract  The 
creditor  has  in  his  hands  a  collateral  security  for  his  debt; 
but  it  does  not  necessarily  follow,  that  a  surety  paying  the 
debt  should  be  entitled  to  the  benefit  of  that  collateral  se- 
curity. There  may  be  no  privity  between  the  owner  of 
the  property  which  constitutes  such  collateral  security, 
and  the  surety  by  whom  the  debt  has  been  paid.  The  pro- 
perty might  have  been  subjected  to  the  debt  from  a  desire 
to  benefit  the  debtor,  or  to  facilitate  a  loan;  or  the  case 
might  be  one  where  there  are  co-sureties,  and  the  extent 
of  the  right  of  the  one  against  the  other,  if  any,  could  only 


(a)  T.  &  B.  224,  per  Lord  Eldon,  229»  231.         (6)  Beatty,  386. 
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YONOI 

V, 

RbTNKLIm 

Argumentt 


be  a  right  to  contribution.  Again,  one  of  two  co-snreties 
may  have  received  an  indemnity  from  another  party,  who 
therefore  would  stand  in  the  position  of  sub-surety,  and 
against  him  the  other  parties  would  have  no  right  what- 
ever. The  rule,  therefore,  that  a  surety  is  entitled  to 
stand  in  the  place  of  the  creditor  against  the  principal, 
can  extend  no  iurther  than  this:  that  everything  which 
the  principal  debtor  can,  upon  payment  of  the  debt,  call 
upon  the  creditor  to  give  up,  the  surety,  on  paying  the 
debt,  may  also  call  upon  him  to  give  up.  This  is  the  qua- 
lification with  which  all  those  expressions  must  be  read, 
which  import  that  the  surety  is  entitled  to  the  benefit  of 
all  the  remedies  which  the  creditor  has  against  the  prin- 
cipal. The  principle  of  the  rule  is  distinctly  stated  by 
Lord  Eldon  in  Aldrich  v.  Cooper  (a).  He  says : — "  In  the 
case  of  a  surety,  it  is  not  by  force  of  the  contract,  but  that 
equity  upon  which  it  is  considered  against  conscience, 
that  the  holder  of  the  securities  should  use  them  to  the 
prejudice  of  the  surety;  and,  therefore,  there  is  nothing 
bard  in  the  act  of  the  Court  placing  the  surety  exactly  in 
the  situation  of  the  creditor'' (6).  The  question,  therefore, 
comes  to  this — whether  it  is  against  conscience  that  Lady 
ReyneU  should,  as  against  Yonge,  enforce  this  security. 
That  question  may  be  examined,  first,  on  the  hypothesis 
that  Yonge  was  not  a  party  to  the  firaud  by  means  of  which 
the  mortgage  was  effected;  and  secondly,  upon  the  case 
stated  by  the  answer  (upon  which  the  motion  is  made), 
that  Yonge  was  a  party  to  the  fraud.  1.  Supposing  Tonge 
bad  paid  the  debt  to  the  Wateona  with  or  without  suit^ 
could  Yonge  have  called  for  a  conveyance  of  the  estate 
which  Sprye  was,  by  the  decree,  directed  to  redeem  for  the 
benefit  of  Lady  ReyneU.  It  is  clearly  not  a  case  in  which 
he  would  be  entitled  to  that  relief.  Lord  Mdon,  in  Copis 
V.  MidcUetony  says,  that  the  rule  entitling  the  surety  to 


(a)  8  Ves.  382, 


(b)  Id.  389, 
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the  benefit  of  the  creditor's  securities  "  must  be  qualified, 
by  considering  it  to  apply  to  such  securities  as  continue  to 
exist,  and  do  not  get  back  upon  payment  to  the  person  of 
the  principal  debtor  "(a).  Lord  Brougham^  in  Hodgson  v. 
Shaw  (b),  expresses  the  principle  in  terms  substantially 
the  same.  He  says: — "The  surety  may  enforce  any  se- 
curity against  the  debtor  which  the  creditor  has;  but,  by 
the  supposition,  there  is  no  security  to  enforce,  for  the 
payment  has  extinguished  it  He  has  a  right  to  have  all 
the  securities  transferred  to  him,  but  there  are  in  the 
case  supposed  none  to  transfer;  they  are  absolutely 
gone"(c).  That  is  the  present  case.  The  decree  has  taken 
away  all  interest  in  the  security  from  the  principal  debt- 
or, and  has  not  removed  the  liability  of  Tonge.  The  fal- 
lacy on  the  other  side  is  the  assumption  that  Sprye  was 
not  the  principal  debtor,  which  he  and  he  alone  clearly 
was.  On  the  hypothesis,  therefore,  of  the  innocence  of 
Yonge  on  the  point  of  fraud,  it  is  his  misfortime  that 
Sprye,  his  principal,  had  no  title  to  the  estate  which  he 
gave  to  the  Watsons  as  a  security  for  the  money;  and, 
Sprye  having  no  title  to  that  estate,  how  can  Yonge  get  it 
from  him?  It  is  perfectly  without  ground  to  say,  that  Lady 
ReyneU  was  in  any  sense  the  principal  debtor,  or  that 
Yonge  can  have  any  right  against  her.  Lady  ReynM  has 
placed  herself  in  the  position  of  the  Watsons,  and  may 
enforce  any  remedies  which  the  Watsons  had:  there  is 
nothing  in  the  decree  to  preclude  her  from  doing  this. 
Then,  if  Yonge  be  sued  on  his  covenant,  what  are  his 
rights?  Not  to  everything  that  the  Watsons  had,  but  only 
to  such  securities  as  Sprye  could  have  called  for  and  held 
if  Sprye  had  paid  the  debt.  Yonge' s  remedies  are  against 
Sprye,  to  recover  what  he  may  be  compelled  to  pay  as  his 
surety,  and,  as  against  other  persons,  all  that  Sprye  himself 
could  hold  against  them.    But  it  was  said,  the  estate,  and 


1853. 


ArffumeM, 


(a)  T.  &  R.  229. 


(6)  3  My.  &  K.  183. 


(c)  Id.  191. 
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not  the  peraon,  was  the  debtor.  There  was  no  anihority 
for  this  proposition.  On  what  principle  of  equity  could 
it  be  said  that  the  estate  should  be  applied  for  the  relief 
of  Yanget  The  argument  might  be  thus  put: — Yonge 
joined  in  the  security,  on  the  supposition  that  the  estate 
was  to  be  charged  as  well  as  Sprye,  and  he  relied  on  the 
sufficiency  of  the  estate  to  pay  the  debt;  but  the  case  only 
amounts  to  this^  that  Sprtfe  deceived  him;  and  he  finds 
himself  liable  to  pay  the  debt  without  the  aid  of  the 
estate:  that  gives  him  no  equity  against  the  true  owner  of 
the  estate.  If  no  right  could  exist  to  throw  the  debt  on 
the  estate  as  a  primary  security,  was  there  then  any  right 
to  call  for  the  aid  of  the  estate  in  contribution?  But  this 
is  not  a  case  for  contribution ;  neither  does  the  bill  ask  that 
relief:  Dering  v.  Earl  of  W%nchd8ea(a\  PendUbury  v. 
Walker  (6),  Turner  v.  Davies  (c).  2.  Taking  the  case 
against  Yonge  as  it  stands  upon  the  answer, — as  a  party 
to  the  fraud,  by  which  the  estate  was  made  a  security 
to  the  WaiaanSy  he  must  have  known  that  Sprye  had  no 
title;  and  clearly,  in  such  circumstances,  cannot  pursue 
the  estate  in  the  hands  of  the  true  owner.  The  equities^ 
as  between  the  Watsons^  Yonge,  and  Sprye,  could  not  he 
the  subject  of  adjudication  in  the  other  suit  It  was  suf- 
ficient in  that  suit^  to  which  Yonge  was  a  party,  that  the 
title  of  Lady  Reynell  to  the  estate  was  declared.  The 
rights  of  the  several  Defendants  inter  se  were  left  open. 
The  present  Defendant  now  contends  that  Yonge  has  no 
equity  against  her. 


VlCB-CnANCELLOR :  — 

JudffmerU,         ^^  determining  the  question,  whether  this  injunction 
"""^        ought  to  be  continued,  it  must,  I  think,  first  be  considered 


(a)  1  Co»,  318. 


(6)  4  Y.  &  C.  424. 


(c)  2  Esp.  476. 
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what  was  the  position  of  the  case  before  the  making  of  the 
decree  in  the  suit  instituted  by  Sir  Thomas  ReyneU;  and 
upon  this  part  of  the  case,  there  can,  I  think,  be  no  doubt 
that  Yonge  joined  in  the  bon^  and  covenant  as  surety  for 
Sprye;  and  that^  upon  payment  of  the  debt  due  on  the 
bond,  he  was  entitled  to  the  benefit  of  all  the  securities 
which  the  TTofooti^  had  against  Sprye,  and  therefore  of  the 
mortgage  in  question. 


1858. 


Judgment, 


This,  then,  being  the  position  of  the  case  up  to  the  date 
of  the  decree,  we  must  next  consider  whether  the  decree 
has  altered  the  rights  of  Mr.  Tonge.  Now,  the  decree  has 
declared  the  deed  of  the  16th  of  July,  1843,  to  be  fraudu- 
lent and  void,  except  as  regards  this  indenture  of  mort- 
gage, and  another  indenture  on  which  no  question  arises. 
It  has  given  to  Lady  ReyneU  a  right  to  redeem  the  mort- 
gage, and  to  use  the  name  of  Sprye  for  the  purpose  of  re- 
demption. It  has  given  her  also  a  right  to  recover  the 
debt  from  Sprye  if  she  redeems,  and  has  dismissed  the  bill 
as  against  Yonge.  The  decree  has,  therefore,  validated 
the  mortgage,  to  the  benefit  of  which  Mr.  Yonge  was  enti- 
tled upon  pajrment  of  the  debt;  and,  although  it  has  given 
rights  to  Lady  Reyndl,  those  rights  could  not  have  been 
intended  to  interfere,  and  do  not,  I  think,  interfere  with 
the  rights  which  previously  belonged  to  Yonge;  for,  if  Lady 
ReyneU  redeemed,  she  would  have  paid  the  debt  due  to  the 
WatsonSf  and  that  debt  would  have  gone  as  against  Yonge. 
That  it  was  not  intended  that  the  debt  should  be  paid  by 
Yonge,  is  more  clear  from  the  fact,  that  the  bill,  having 
prayed  that  he  might  pay  it,  was  dismissed  as  against  him ; 
and  this  consideration  seems  to  be  very  material  to  the 
present  case,  although  it  would,  I  think,  perhaps  be  going 
too  far  to  treat  it  as  deciding  it ;  as  it  may  well  be,  that  there 
might  be  no  equity  to  compel  Mr.  Yonge  to  pay  the  debt, 
though  he  might  have  no  equity  to  be  relieved  from  the 
legal  liability  to  pay  it. 
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It  was  insisted^  on  behalf  of  the  Defendant^  that  there 
could  be  no  such  equity  on  the  part  of  Tonge  to  be  re- 
lieved, because  Sprye  could  not  have  called  for  the  mort- 
gage if  he  had  paid  the  deb^  he  being  bound  by  decree  to 
pay  it;  but  this  argument  cannot,  I  think,  be  maintained, 
for  the  decree  upholds  the  mortgage  as  to  the  fFaUoM, 
and  the  Watsons  could  not  call  for  payment  from  Mr. 
Tonge  without  giving  him  the  benefit  of  their  security. 
The  argument  was,  that  the  surety  could  only  have  the  be- 
nefit of  such  securites  as  the  creditor  had  against  the  prin- 
cipal debtor;  and  that  the  estate  was  not  debtor,  or,  at  all 
events,  ceased  to  be  debtor  by  the  decree.  But  it  seems  to 
me  to  be  a  sufficient  answer  to  this  argument,  that  the  es- 
tate remains  debtor  until  the  debt  is  paid,  and  that  Fonges 
right  to  pay  the  debt  and  have  the  benefit  of  the  security 
was  not  taken  away  by  the  decree. 


It  was  said,  that  the  rights  of  a  surety  could  not  be 
founded  on  contract,  but  on  natural  equity;  and  some 
observations  of  Lord  EldaUy  in  Aldrich  v.  Cooper  (a),  to 
this  efiect,  and  that  the  right  was  founded  on  its  being 
against  conscience  to  sue  the  surety,  were  cited  for  the 
Defendant;  but  the  words  of  Lord  Eldon  were,  I  think, 
pressed  in  this  part  of  the  argument  beyond  their  mean- 
ing. It  is  undoubtedly  true  that  the  rights  of  a  surety 
are  not  generally  founded  on  contract^  for  the  surety  sel- 
dom if  ever  stipulates  for  the  benefit  of  the  security  which 
the  principal  debtor  has  given;  but  when  Lord  Eldon  says 
it  is  against  conscience  to  sue  the  surety,  it  must  be  con- 
sidered what  is  the  meaning  of  that  expression,  and  why 
this  Court  considers  it  against  conscience  that  the  surety 
should  be  sued;  and  I  take  it  to  be,  because,  as  between 
the  principal  and  surety,  the  principal  is  under  an  obliga- 
tion to  indemnify  the  surety;  and  it  is,  as  I  conceive,  from 


(a)  8  Ves.  382. 
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this  obligation  the  right  of  the  surety  to  the  benefit  of  se- 
curities held  hj  the  creditor  is  derived.  The  principle  is 
not^  I  think,  much  dissimilar  to  that  which  applies  where 
a  man  directs  part  of  his  estate  to  be  employed  in  carry- 
ing on  a  trade,  in  which  case  the  creditors  of  the  trade 
have  a  right  to  resort  to  that  part  of  the  estate,  because 
the  trustees  have  a  right  to  be  indemnified  out  of  it 


18fiS. 


JudffmenL 


Much  was  said  at  the  bar  on  the  general  question,  as  to 
what  securities  a  surety  is  entitled  to  the  benefit  of;  but 
this  question  may  depend  so  much  on  the  circumstances 
of  each  case,  and  on  the  nature  of  the  securities,  that  I 
think  it  better  to  give  no  opinion  upon  it  beyond  this — 
that  I  think  the  Plaintiff  is  entitled  to  the  benefit  of  this 
mortgage. 


Reliance  was  also  placed,  on  the  part  of  the  Defend- 
ant, upon  the  allegations  in  the  answer  impeaching  the 
conduct  of  Yonge;  but  this  case  of  fraud  on  his  part  was, 
or  might  have  been,  made  in  the  former  suit;  and  if  it 
could  now  be  made  at  all,  it  would,  I  think,  be  the  proper 
subject  of  a  bill  by  Lady  Reyndl,  and  not  of  a  defence  to 
a  suit  by  Yonge,  founded  on  a  distinct  equity.  Upon  the 
whole,  therefore,  I  am  of  opinion  the  injunction  must  be 
continued. 
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In  the  Mattbe  of  MEYRICE'S  ESTATE,  ahd  of  the 
TRUSTEE  ACT,  ia50  (a). 

See  the  next  case, ''  In  the  Matter  of  Boden'a  Estate,"  in 
which  the  principle  of  the  decision  in  this  case  was  over 
ruled. 

(a)  Ante^  p.  116. 


Dec  iSful.  In  the  Matteb  of  BODEN'S  ESTATE,  and  of  the 

TRUSTEE  ACT,  1850. 

On  tbe  peddon  X  HE  ezecutors  of  William  Baden,  a  mortgagee  in  fee, 

of  a  mM^^  applied  for  an  order  to  vest  in  themselves  the  legal  estate 

TOt^Scm  b**^  in  the  mortgaged  premises    The  heir-at-law  could  not  be 

poMsition  or  found.    The  Lords  Justices  directed  a  reference  to  the 

no6ipt  of  tho 

nnu  and  pro-  Master  (a):  who  found  that  the  mortgage-money  remained 

gag^  pra^M^  du^  ^  ^^^  petitioners,  the  executors;  that  the  testator  was 

iniMttae  m^  ncver  in  possession  or  receipt  of  the  rents  and  profits  of 

the  legal  eetate,  the  premises  comprised  in  the  mortgage;  that  he  died  in- 

conid  not  be  tostato  as  to  the  legal  estate  in  the  same;  and  that  /.  R, 

CwurtJoSderthe  ^  li™ig>  was  his  heir-at-law;  that  /.  B.  could  not  be  found, 

Troftee  Act,  and  it  was  Uncertain  whether  he  was  living  or  dead;  and 

looOf*— the 

moit^age-deht  that  /.  B.  had  never  entered  into  possession  or  receipt  of 

^irZJbTiin  the  rents  and  profits  of  the  mortgaged  premises. 

order  Testing 

the  mortgage  ____ 
estate  in  such 
ezecntors,  sub- 
ject to  the  Mr.  Webster  for  the  petition. 

equity  of  re- 
demption. «_^_^»_^_^^_ 


The  Yioe-Chancellob  made  the  vesting  order, 
(a)  See  1  De  0.,  Mae.,  &  G.,  57. 
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AARON  V.  AAEON.  jum  7th. 

«/  •  AAROHr,  by  a  codicU  to  his  will,  dated  in  1831,  gave  to  order  prond- 
Ann  Aarofiy  the  wife  of  his  son  John  AaraUy  for  and  during  Sf^nt^u- 
the  term  of  her  natural  life,  one  annuity  or  clear  yearly  i^  *>/  **»• '% 

_  i»^,^i    4.        i«  11  1  %        .  1  of  •future  Wife 

rent-charge  or  sum  of  70i,  free  from  all  deductions  whatso-  of  gie  ton  of 
ever,  to  be  paid  to  her  his  said  daughter-in-law  by  equal  *^*  ^*****'* 
half-yearly  payments  And  the  testator  declared,  that^  in 
case  his  said  daughter-in-law  Ann  Aaron  should  die  be- 
fore her  husband  John  Aaron^  the  annuity  of  70Z.  a  year 
should  be  continued  and  paid  in  like  manner  to  any  after- 
taken  wife  which  his  son  might  marry,  provided  she  resided 
and  lived  with  his  said  son  up  to  the  time  of  his  death. 

At  the  hearing  of  the  cause  for  further  directions, 

The  Yiob-Chakcbllob  made  an  order,  providing  for  the 
payment  of  these  annuities  in  the  following  form : — 

"  And  it  appearing  by  the  affidavit  of  P.  J.  Gordon,  that  Order. 
the  value  of  an  annuity  for  701,  for  the  life  of  the  Defend- 
ant  Ann  Aaron,  taken  on  the  8th  day  of  October,  1831, 
the  day  of  the  death  ot  John  Aaron,  the  testator  in  &c.,  is 
the  sum  of  7302.  And  that  the  value  of  an  annuity  of 
70L,  to  commence  on  the  death  of  the  said  Defendant  Ann 
Aaron,  in  the  event  of  her  husband  the  Defendant  John 
Aaron  surviving  her,  and  to  continue  during  a  female  life 
of  the  age  of  fifteen  years,  at  the  commencement  thereof, 
is  the  sum  of  3942L  [Directions  that  the  estate  of  the 
testator  be  apportioned  between  the  annuities  and  lega- 
cies.] And  let  the  aggregate  amount  thereof  be  appor- 
tioned between  the  Defendant  Ann  Aaron  in  respect  of 
the  said  value  of  her  said  annuity  of  701,  together  with 
such  interest  as  aforesaid  of  the  said  several  legatees  in 
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186SL  respect  of  their  several  legacies,  together  with  such  mte^ 
est  on  the  same  respectively  as  aforesaid ;  and  the  contin- 
gent annuity  given  by  the  said  testator  to  any  after-taken 
wife  of  the  Defendant  John  Aaron,  estimated  at  the  afore- 

^^^^'  said  valuation  of  3942.  .  .  .  And  let  the  amount  coming 
to  the  said  Defendant  Ann  Aaron,  and  in  respect  of  the 
said  contingent  annuity  to  any  after-taken  wife  of  the  De- 
fendant John  Aaron,  and  to  the  said  legatees  respectiTelj 
upon  such  apportionment  as  aforesaid,  after  such  deduction 
as  aforesaid,  be  certified ;  and  out  of  the  residue  of  the  mo- 
ney to  arise  from  such  sale  aftier  the  payment  of  such  costs 
as  aforesaid,  let  what  shall  be  certified  to  be  coming  to  the 
said  Defendant  Ann  Aaron,  the  wife  &c.,  be  paid  to  her 
for  her  separate  use;  and  let  what  shall  be  certified  to  be 
coming  to  the  said  legatees  respectively,  be  paid  to  them 
respectively;  and  let  what  shall  be  certified  to  be  coming 
in  respect  of  the  contingent  annuity  to  any  after-taken  wife 
of  the  Defendant  John  Aaron,  be  carried  over,  with  the  pri- 
vity &c.,  to  an  account  to  be  intituled  **  The  Contingent 
Annuity  Account,''  and  let  the  same,  when  so  carried  over, 
be  laid  out  &c. 


Sir  TT.  P.  Wood,  Mr.  FoUeU,  Mr.  BM,  Mr.  Speed,  and 
Mr.  Rohson,  for  the  several  parties 
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The  Ofpicial  Manager  op  the  GRAND  TRUNK  or    ftS 
STAFFORD     AND      PETERBOROUGH     UNION   isth,'2ethto 
RAILWAY  COMPANY  v,  BRODIE.  Ju^h. 

The  bill  was  filed  hj  John  Warren,  on  behalf  of  himself  ^J^J^f  " 
and  all  other  the  share  or  scripholders  of  and  subscribers  to  menced  by  one 
a  Company,  called  the  Grand  Trunk  or  Sheffield  and  Peter-  the  other  ahara- 
borough  Union  Railway  Company,  except  the  Defendants,  ^^^e^'sS- 
who  were  the  provisional  directors,  secretary,  and  clerk  of  ^y  Company 
the  Company.    The  Company  was  formed  in  1845,  and  a  de-  Defendant!),  to 
posit  of  2i  28.  per  share  was  paid  by  the  subscribers.   The  STproyiskLl 
Plaintiff  Warren  was  a  subscriber  for  forty  shares,  and  directon  and 

•^       ^         /  secretary  mo- 

paid  the  deposit  upon  them.     The  Company  failed  in  the  nies  alleged  to 

year  1846;  and  resolutions  were  passed  for  paying  back  to  itncted^from 

the  subscribers,  in  the  first  instance,  a  dividend  of  It  1a,  ^y^"^/ 

of  tome  and 
negligence  of 
others  of  the  Defendants;  and  afterwards  ordered  to  be  prosecuted  by  the  official  manager  under 
the  Winding-up  Act  11  k  12  Vict.  c.  45,  a.  53.  It  appeared  that  the  bill  had  been  filed  by 
the  former  solicitor  of  the  Company,  and  that  the  original  Plaintiff  had  (as  stated  by  the  an- 
swers, and  not  denied)  been  indemnified  by  such  solicitor;  and  the  Court  being  satii^ed,  from 
those  and  other  circumstsnces,  that  the  suit  had  its  origin  in  other  motires  than  the  benefit  of  the 
shareholders,  and  finding  that  it  was  improperly  constituted,  and  that  the  bill  contained  charges 
which  ought  not  to  have  been  made: — Held;  that,  haying  regard  either  to  its  firame  or  its  merits,  it 
ought  not  to  have  been  adopted  by  the  official  manager;  and  the  bill  was  dismissed,  with  costs  to 
be  paid  by  him. 

A  Railway  Company  having  fiiiled  in  prosecuting  the  undertaking,  resolved  to  return  the  unap- 
plied portion  of  the  deposits  to  the  shareholders  rateably ;  and,  on  the  first  instalment  being  repaid, 
the  onginal  scrip  certificates  were  called  in  and  new  certificates  issued,  to  the  effect  that  the  holders 
were  entitled  to  a  lurther'pro  ratA  division  of  the  balance  of  the  Company *s  funds;  and  on  pay- 
ment of  the  final  instalment  of  the  unapplied  fund,  the  new  certificates  were  called  in,  and  the 
shareholders  were  required  to  sign  a  memorandum,  undertaking  to  release  the  directors  when  called 
upon  to  do  so : — Ileldf  that  the  terms  on  which  the  old  and  new  certificates  respectively  were  de- 
livered up  constituted  new  contracts  between  the  shareholders  and  the  directors;  that  the  persons 
entering  into  such  contracts  in  ignorance  of  the  firauds  which  were  alleged  to  have  been  committed 
by  the  directors,  would,  on  proof  of  such  frauds,  be  entitled  wholly  to  undo  such  contracts,  but  not 
to  set  them  aside  partially,  by  retaining  the  instalments  and  getting  rid  of  the  agreement  to  release 
the  directors;  that  one  shareholder,  having  no  right  to  make  an  election  for  £e  others,  between 
abiding  by  the  new  contracts  or  setting  them  aside,  could  not  sue  on  behalf  of  himself  and  all  other 
shareholders  to  recover  from  the  directors  more  than  the  amount  which  was  refunded  under  the  con- 
tracts. 

The  official  manager,  prosecuting  under  the  53rd  section  of  the  11  ft  12  Vict  c.  45,  a  suit  pre- 
viously commenced,  can  have  no  better  right  than  the  original  Plaintiff  had,  but  must  adopt  the 
suit  with  all  its  imperfections  and  infirmities;  and  can  only  make  such  amendment  in  it  as  the  state 
of  the  cause  would  have  allowed  the  original  Plaintiff  to  make. 

Whether  a  suit  can;  under  the  Winding-up  Act  11  ft  12  Vict  c  45,  s.  53,  be  brougl^t  on  be- 
half of  all  the  shareholders  except  the  Defendants,  or  otherwise  than  on  behalf  of  the  entire  Com- 
pany— Quare. 
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135JL        and  afterwards  a  further  dividend  of  2«.  6c2.  per  shaie 
^"^'*^      These  dividends  were  paid  through  Harman^  the  secretarjr 

Manaokr  op    of  the  Company,  to  whom  cheques  on  the  bankers,  signed 
Trunk  &C.     hj  some  of  the  provisional  directors,  were  given  for  the 

Railway  Co.  purpose;  but  it  appeared  that  Harmariy  in  many  instances, 
Brooii.  paid  the  dividends  in  cash,  paying  the  cheques  into  his 
SiatemenL  own  bankers  to  his  private  account  The  dividend  of 
12.  Is.  per  share  was  paid  on  1 490  shares,  which  were  frau- 
dulently issued,  and  on  which  the  deposit  of  2ZL  2&  per 
share  had  not  been  paid.  The  sum  thus  paid  in  respect 
of  the  1490  shares  amounted  to  15642^  10s.;  and  twenty- 
four  cheques  on  the  bankers  for  sums  amounting  in  the 
aggregate  to  that  sum,  were  signed  by  some  of  the  proTi- 
sional  directors  of  the  Company,  and  placed  in  Harmon's 
hands  for  the  purpose  of  the  pajrment.  These  cheques  aU 
went  to  Harman's  private  account  with  his  bankers,  as  did 
also  three  other  cheques  for  lOOOZ.,  lOOOZ.,  and  2172.  lOs^ 
which  were  drawn  on  the  bankers  and  signed  by  some  of 
the  provisional  directors,  and  given  to  Barman  for  the 
purpose  of  paying  the  dividend  of  2«.  Qd.  per  share.  The 
dividends  of  12.  Is.  and  2«.  6c2.  per  share  were  paid  on  200 
shares  belonging  to  the  Company;  and  these  dividends, 
amounting  together  to  2352.,  were  received  by  Hartnan, 
Several  of  the  provisional  directors  also  received  out  of  the 
funds  of  the  Company  some  small  payments  by  way  of  re- 
muneratioh  for  their  services. 

The  bill  prayed  that  the  Defendant  Hamian  might  be  de- 
creed to  repay,  with  interest  at  52.  per  cent.,  the  15642.  lOs. 
received  by  him  by  means  of  the  cheques,  and  also  the  2352. 
received  by  him  in  respect  of  the  dividend  on  the  200 
shares;  and  might  also  be  decreed  to  pay  all  other  monies 
belonging  to  the  Company  and  retained  to  his  own  use, 
which  had  been  received  by  him,  or  for  which  he  was  lia- 
ble or  accountable,  including  the  proceeds  of  the  cheques 
for  10002.,  J  0002.,  and  2172. 10s.,  after  allowing  him  what. 
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if  anything,  might  appear  to  have  been  properly  paid  by  '     i852. 
him  out  of  such  monies  on  behalf  of  the  Company;  that      official 
proper  accounts  might  be  taken  for  ascertaining  what  was  Managb*  of 
due  from  Harman;  that  it  might  be  declared  that  the  pay-    trunk  ftc. 
ments  in  respect  of  the  1490  shares  were  breaches  of  trust  ^'''^^^  ^' 
on  the  part  of  the  Defendants  who  signed  the  twenty-four      Beodul 
cheques;  and  that  those  Defendants  might  be  decreed  to    SuuemenL 
make  good  to  the  Company  all  losses  incurred  by  means 
thereof,  to  the  extent  of  the  cheques  signed  by  them  re- 
spectively, with  interest  thereon.    That  it  might  also  be 
declared  that  the  payments  of  the   lOOOl,  lOOOZ.,  and 
217 L  lOtf.  to  ffarmatiy  were  also  breaches  of  trust  on  the 
part  of  the  Defendants  who  signed  the  cheques;  and  that 
they  might  be  decreed  to  make  good  all  losses  incurred  by 
means  thereof  to  the  extent  of  such  chequea    That  the 
directors  might  refund,  with  interest,  all  monies  of  the 
Company  retained  and  applied  by  them  to  their  own  use 
by  way  of  remuneration  for  their  services,  or  in  any  other 
manner  not  authorised  by  the  subscribers'  agreement 
That  the  monies  which  ought  to  be  standing  to  the  credit 
of  the  Company  at  their  bankers,  but  which  had  been  im- 
properly abstracted  or  lost  by  the  Defendants  respectively, 
might  be  ascertained  and  made  good  by  them  according 
to  their  several  liabilities,  with  interest    And  that  all 
monies  which  might  be  directed  to  be  made  good  by  any 
of  the  Defendants,  might  be  paid  to  the  bankers  to  the  ac- 
count of  the  provisional  directors  for  the  use  of  the  Com- 
pany, and  might  be  applied  in  paying  the  debts  and  liabi- 
lities thereof 

The  bill  was  filed  on  the  23rd  of  December,  1846;  and 
on  the  26th  of  April,  1848,  after  several  of  the  Defend- 
ants had  put  in  their  answers,  an  order  for  winding  up  the 
Company  was  obtained,  under  the  provisions  of  the  Joint- 
stock  Winding-up  Acts.     An  official  manager  was  appoint- 

VOL.  IX.  H  H  H  H.  W. 
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ed  under  the  powers  of  the  Acts;  and  on  the  31st  of  July, 
1849,  an  order  was  made  in  the  cause  and  in  the  matter,  bj 
which  it  was  ordered,  that  the  suit  should  be  prosecuted 
by  the  official  manager  as  the  nominal  Plaintiff,  for  a^d 
on  behalf  of  the  Company  (a).  The  material  facts  of  the 
case,  as  they  appeared  upon  the  pleadings,  are  the  subject 
of  comment  in  the  judgment. 


At  the  hearing, 
Argvment         Mr.  Stuart,  Mr.  Welford,  and  Mr.  Collier ,  for  the  Plaintiff. 

The  Solicitor-Oeneral,  Mr.  Rolt,  Mr.  WiUcock,  Mr.  Baili/, 
Mr.  Rogers,  Mr.  Hetheringtony  Mr.  Kenyon,  Mr.  OAome,  Mr. 
Nichols,  Mr.  Selwyn,  Mr.  Stevens,  Mr.  W,  M.  Morris,  and 
Mr.  Orackndl,  for  the  several  Defendants. 

The  Plaintiff  relied  upon  the  fact,  that  the  frauds  com- 
plained of  were  proved  to  have  been  committed  on  the 
Company;  and  contended,  that  there  was  enough  on  the 
evidence  to  shew  that  the  Defendants  were  either  partici- 
pators in  the  frauds,  or  were  at  least  chargeable  with  ne- 
gligence in  not  preventing  them. 

On  the  part  of  the  Defendants,  in  addition  to  the  gene- 
ral points  on  which  they  resisted  the  suit  (which,  so  far  as 
the  Court  proceeded  upon  them,  are  all  noticed  in  the  judg> 
ment),  the  arguments  consisted  of  comments  on  those  por- 
tions of  the  pleadings  and  evidence  which  were  applicable 
to  each  Defendant  respectively;  and  upon  which  it  was 
contended,  on  behalf  of  each  Defendant,  that  no  case  of 
fraud  or  negligence  had  been  established  against  him. 

The  following  cases  were  cited  on  the  duties  and  respon- 
sibilities of  directors,  and  on  the  question  whether  they 


(a)  See  11  &  12  Vict.  c.  46,  s.  63. 
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stood  in  the  relation  of  trustees: — Brice  v.  8tokes{a)i  Gaf- 
frey  v.  Darby  {b),  Clough  v.  Bond{c),  Styles  v.  Ghvy{d), 
Sibson  V.  Edgeworth  (e),  Carrick's  case  (/),   Apperly  v. 


VicE'Chanobllor  : — 

Two  questions,  not  involving  the  merits  of  the  case,  were 
much  discussed  at  the  hearing  of  the  cause:  whether  the 
original  Plaintiff  could  maintain  the  suit;  and  what  was 
the  effect  of  the  order  for  the  prosecution  of  it  by  the  offi- 
cial manager. 

As  to  the  competency  of  the  original  Plaintiff  to  have 
maintained  the  suit. — It  appears  by  the  bill,  that,  about  the 
latter  end  of  1845,  the  original  Plaintiff  deposited  the  scrip 
certificates  for  his  forty  shares  with  /.  TT.  Sharman,  for  se- 
curing the  sum  of  50t  That,  upon  the  dividend  of  IL  J  a  per 
share  being  paid,  the  original  scrip  certificates  were  call- 
ed in,  and  new  certificates  issued  to  the  holders,  to  the  ef- 
fect that  they,  having  delivered  the  original  scrip  to  be  can- 
celled preparatory  to  the  dissolution  of  the  Company,  were 
entitled  to  a  further  pro  rat4  division  of  any  balance  that 
might  remain  of  the  Company's  funds,  after  discharging 
thereout  all  claims  upon  and  liabilities  of  the  Company 
and  directors,  in  full  discharge  of  all  claims  upon  the 
Company  and  directors  for  their  share  and  interest  in  the 
undertaking;  and  thsit  Sharman  sent  in  the  original  scrip 
certificates  for  the  Plaintiff's  forty  shares,  and  received  the 
new  certificates  in  lieu  of  them.  That  afterwards,  upon 
the  dividend  of  2s,  6d  per  share  being  paid,  the  new  cer- 
tificates were  called  in ;  and  the  parties  who  brought  them 
in  signed  memorandums  to  the  effect,  that,  in  consideration 
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186i.        of  reoeiving  from  the  directors  the  2&  Gd.  per  share,  being 

^   ^    "^     the  final  instalment  payable  on  the  shares  held  hj  them 

Manaobk  op   in  the  Company,  they  undertook  to  sign  a  release  to  the 

TauNKftc.     directors  when  called  upon  to  do  so;  and  that  Sharman 

Railway  Co.  ^^^  -^  ^j^^  j^^^  certificates  for  the  Plaintiff's  forty  shares, 

P^op"-      and  signed  this  memorandum. 
JudffmmtL 

It  appears,  therefore,  by  the  bill,  that,  both  upon  the 
original  certificates,  and  upon  the  new  certificates  being 
delivered  up,  new  contracts  were  entered  into  by  the  par- 
ties who  brought  them  in;  and  the  bill  does  not  seek  to 
undo  either  of  these  contracts,  but  proceeds  upon  the  foot- 
ing of  the  original  Plaintiff  being  entitled  to  recover  be- 
yond the  amount  which  was  refunded  under  the  contracta 

It  is  to  be  considered,  therefore,  whether  the  Plaintiff, 
suing  on  behalf  of  himself  and  the  other  scrip  holders, 
could  have  maintained  this  right;  and  in  order  to  test  this 
question,  I  will  assume  what  is  alleged  by  the  bill,  that 
Sharman  is  to  be  considered  to  have  been  merely  the 
agent  of  the  Plaintiff  in  delivering  in  the  certificates;  that 
both  he  and  the  Plaintiff  were  ignorant  of  the  firauds 
which  had  been  committed;  and  that  some  of  the  Defend- 
ants were  cognizant  of  and  participators  in  those  firauds. 

Upon  these  assumptions,  it  could  hardly  be  denied,  that 
the  original  Plaintiff  and  his  mortgagee  would  have  been 
entitled  to  undo  the  contracts  which  were  entered  into 
upon  the  original  and  new  certificates  being  given  up, 
and  could  not  have  been  held  bound  by  the  undertaking 
to  release  the  directors;  but  does  it  follow  that  they  could 
undo  the  contracts  and  at  the  same  time  retain  the  mo- 
nies which  had  been  received  under  them.  I  think  that 
it  does  not,  and  that  the  contracts,  if  undone  at  all,  must 
have  been  undone  in  toto:  that  they  could  not  be  un- 
done as  to  the  agreements  to  release,  and  left  standing  as 
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to  the  monies  which  had  been  paid  as  the  consideration 
for  such  agreements. 

What,  then,  would  have  been  the  position  of  the  original 
Plaintiff,  as  between  himself  and  his  mortgagee,  and  as  be- 
tween himself  and  the  other  shareholders  ?    As  between 
himself  and  his  mortgagee  there  would  have  been  an  obliga- 
tion to  bring  back  at  least  28.  Gd.  in  the  pound ;  and  the  diffi- 
culty might  perhaps  have  been  surmounted  by  making  the 
relief  conditional  upon  the  refunding;  but  how  could  the 
difficulty  have  been  surmounted  as  between  the  Plaintiff 
and  the  other  shareholders  whom  he  has  assumed  to  repre- 
sent?   How  could  the  Plaintiff  have  compelled  the  other 
shareholders  to  refund  the  sums  which  they  had  received? 
Each  of  them  must  at  least  have  had  the  right  to  elect 
whether  he  would  abide  by  the  transaction,  and  retain  the 
monies  which  he  had  received,  or  impeach  the  transaction 
and  refund  those  monies;  and  what  right  could  the  origi- 
nal Plaintiff  have  to  make  this  election  for  others  ?    Each 
shareholder  would,  as  I  conceive,  in  this  respect  have  had 
a  several  right,  and  the  bill,  purporting  as  it  does  to  pro- 
ceed upon  a  common  right  in  all,  could  not,  as  I  think, 
have  been  maintained  by  the  original  Plaintiff,  even  if  the 
objection  to  the  frame  of  the  suit  had  rested  upon  this 
point  only.    But  several  other  points,  leading  to  the  same 
result,  were  brought  forward  in  the  argument  on  the  part 
of  the  Defendants;  and  some  of  them  were  not,  I  think, 
less  fatal  to  the  right  of  the  Plaintiff  to  sue  on  behalf  of 
himself  and  the  other  subscribers.     These  objections,  in- 
deed, were  scarcely  attempted  to  be  answered  on  the  part 
of  the  Plaintiff;  and  the  conclusion  at  which  I  have  ar- 
rived upon  this  part  of  the  case  is,  that,  without  reference 
to  the  question  of  merits,  this  bill  could  not  have  been 
maintained  by  the  original  Plaintiff. 
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It  is  to  be  considered,  then,  what  was  the  effect  of  the 
order  for  the  prosecution  of  the  suit  by  the  official  mana- 
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ger.    This  order  tvas  obtained  under  the  provisions  of  the 
statute  11  &  12  Vict.  c.  45,  &  63. 

It  was  insisted,  on  the  part  of  the  Defendants,  that  the 
case  did  not  at  all  fall  within  the  provisions  of  the  53rd 
section  of  the  statute;  and  I  think  it  would  be  difficult  to 
answer  some  of  the  arguments  which  were  urged  upon 
that  point,  particularly  with  reference  to  the  character  of 
the  suit,  as  instituted  on  behalf  of  scripholders  and  share- 
holders,  and  not  on  behalf  of  all,  but  of  all  except  the 
Defendants.  I  do  not,  however,  think  it  necessary  to  give 
any  opinion  upon  the  question  whether  the  case  falls  with- 
in the  provisions  of  the  section.  What  the  official  mana- 
ger has  to  make  out  in  order  to  entitle  him  to  maintain 
the  suit  is,  that  he  has  a  better  right  than  the  original 
Plaintiff  had ;  and  I  am  of  opinion  that  he  has  not  any 
such  better  right.  That,  when  he  becomes  Plaintiff  in 
the  suit,  he  must  be  taken  to  adopt  it  with  all  the  imper- 
fections and  infirmities  which  attached  upon  it  at  the  time 
when  the  order  by  which  he  was  substituted  was  obtained 
According  to  the  provisions  of  the  section,  he  is  *'  thence- 
forward to  prosecute  "  the  suit  "  in  the  same  manner,  and 
with  the  same  effect,  to  all  intents  and  purposes,  as  if  the 
suit  ''had  been  commenced  by  the  official  manager  as 
Plaintiff  under  the  provisions  of  this  Act"  (a).  But  what 
he  is  to  prosecute  is  the  original  suit;  and  by  that  or  any 
amendment  of  it,  which  the  state  of  the  cause  may  enable 
him  to  make,  he  must,  I  think,  abide.  To  construe  the 
words  '  as  if  such  suit  had  been  commenced  by  him'  as  free- 
ing the  suit  from  objections  to  which  it  would  have  been 
open  if  carried  on  by  the  original  Plaintiff,  would,  I  think, 
be  a  most  forced  construction,  and  might  lead  to  the  most 
palpable  injustice.  Upon  such  a  construction  Defendants 
might  find  themselves  called  upon,  at  the  hearing  of  the 
cause,  to  encounter  equities  which  they  would  have  had 


(a)  Sect.  53. 
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no  opportunity  of  meeting.  In  my  opinion,  it  would  re- 
quire the  strongest  proof  of  an  intention  on  the  part  of 
the  legislature  to  warrant  the  Courts  in  adopting  such  a 
construction ;  and  I  can  find  nothing  in  the  Act  which  at 
all  tends  to  the  conclusion  that  the  legislature  had  any 
such  intention. 

I  am  of  opinion,  therefore,  that,  independently  of  the 
merits  of  the  case,  this  bill  must  be  dismissed.  But  the 
merits  of  the  case  so  materially  affect  the  character  of  the 
parties,  and  the  question  of  costs,  that  I  have  felt  it  my 
duty  to  look  into  them. 

[His  Honour  then  stated  the  case  made  by  the  bill, 
which  was  to  this  effect: — ^The  Company's  scrip  certifi- 
cates were  printed  with  blanks  for  the  numbers  of  the 
shares  and  the  names  of  two  directors,  and  of  the  secre^- 
tary,  by  whom  they  were  to  be  signed  and  countersigned. 
These  certificates  were  bound  up  in  books,  with  counter- 
foils, each  book  containing  certificates  for  several  thou- 
sand pounds.  The  directors  signed  their  names  to  the 
certificates,  and  put  their  initials  to  the  counterfoils,  and 
then  handed  back  the  books  to  the  secretary,  who  coun- 
tersigned the  certificates  when  issued.  The  signature  of 
the  certificates  occupying  considerable  time,  the  directors 
occasionally  took  the  scrip  books  home  with  them  for  the 
purpose.  Harman  became  secretary  in  November,  1845, 
in  the  place  of  one  Stanway.  At  this  time  the  scrip  book 
No.  39,  containing  2000  shares,  was  in  the  hands  of  Bro- 
die;  the  certificates  in  which  had  been  signed  by  Harri- 
son, or  some  other  director,  but  not  by  the  secretary.  The 
bill  stated  that  the  book  remained  in  Brodie's  possession, 
and  was  never  returned  to  the  office  of  the  Company; 
that  Harrison  was  an  intimate  personal  friend  of  Brodie; 
and  that  he  and  Brodie  had  generally,  at  the  conclusion 
of  meetings  of  directors,  been  in  the  habit  of  remain- 
ing at  the  office  along  with  Harman  after  all  the  other 
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directors  had  quitted  it;  that  the  PLuntiff  had  late- 
ly discovered,  that  Brodiej  Harrison,  and  Hartnan  en- 
tered into  a  secret  arrangement,  by  which  they  deter- 
mined to  make  use  of,  for  their  own  benefit  and  in  fraud 
of  the  Company,  the  scrip  certificates  contained  in  the 
book  Na  39.  That  they  filled  up  the  blank  scrip  certifi- 
cates in  the  book,  or  the  greater  number  thereof,  as  if  they 
had  been  duly  issued.  That  Harman,  as  secretary,  signed 
them,  and  Harrison  had  also  assisted  Brodie  and  Harman 
in  acts  and  proceedings  which  enabled  them  to  practise 
the  fraud  upon  the  Company.  That  the  scrip  certificates 
so  issued  or  made  use  of  by  Brodie,  Harrison,  and  Har- 
man  were  all  filled  up  as  scrip  certificates  for  divers 
shares  in  the  Company,  amounting  together  to  upwards  of 
1500  shares  in  the  whole;  and  the  same  were  all  spurious 
scrip  certificates,  and  were  all  cut  from  the  missing  book 
No.  39.  That  the  requisition  for  the  delivery  up  of  the 
old  certificates  upon  the  payment  of  the  dividend  of  U  U 
per  share,  was  a  contrivance  of  Hamum  and  Brodie,  the 
better  to  enable  them  to  defraud  the  Company  by  means 
of  the  spurious  scrip  certificates.  The  bill  also  charged, 
that,  in  addition  to  the  genuine  certificates  of  the  Com- 
pany which  had  been  duly  issued  for  17,291  shares,  the 
spurious  certificates  were  alleged  to  have  been  presented 
at  the  office  of  the  Company  for  payment  of  the  dividend 
of  Ills,  per  share;  but  that  the  same  were  not  in  fact  ac- 
tually presented  by  any  one  unless  by  Harman  and  Brodie^ 
or  one  of  them,  for  examination ;  nevertheless,  Harman, 
with  the  knowledge  and  privity  of  Brodie,  treated  t-he 
whole  of  the  spurious  certificates  as  genuine,  and  procured 
the  dividend  of  IJL  Is.  per  share,  to  be  paid  thereon  to 
him.  That  previously,  or  at  the  time  of  the  examination 
of  the  certificates  by  the  directors,  Harman  and  Brodie, 
or  one  of  them,  caused  the  spurious  certificates  to  be  mix- 
ed with  those  that  were  genuine.  That  it  appeared  by  the 
spurious  certificates,  that  eighteen  out  of  the  twenty-four 
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parcels  into  which  the  same  were  divided,  were  marked 
with  the  initials  of  Brodie,  as  having  been  examined  by 
him;  and  that,  in  order  to  pay  the  dividend  of  12. 1&  upon 
the  spurious  certificates  out  of  the  funds  of  the  Company, 
twenty-four  bankers'  cheques,  purporting  to  be  drawn  in 
favour  of  so  many  imaginary  persons,  who  were  represent- 
ed as  the  owners  of  the  spurious  certificates,  and  (with 
one  exception)  for  the  exact  sums  which  would  have  been 
payable  for  the  dividend  of  12.  1«.  per  share  if  the  scrip 
certificates  had  been  genuine,  were  prepared  by  Harman 
for  the  signature  of  three  of  the  provisional  directors,  and 
drawn  upon  the  bankers,  amounting  to  15642.  10«.  3d. 
The  bill  charged,  that  Brodie  signed  twenty-three  of  those 
cheques;  and  that  the  Plaintiffs  had  lately  discovered  that 
all  the  twenty-four  cheques  were  received  by  Harman  and 
paid  to  the  credit  of  his  private  account  That  the  loss 
which  had  been  incurred  by  the  Company  by  these  pay- 
ments in  respect  of  the  spurious  scrip  certificates,  had 
been  occasioned  by  the  fraud  of  Harman  and  Brodie,  and 
the  wilful  neglect  and  default  of  such  of  the  other  Defend- 
ants as  signed  the  cheques.  That,  in  order  to  conceal  the 
real  nature  of  the  transaction  with  respect  to  the  spurious 
scrip  certificates,  and  to  render  the  precaution  of  crossing 
the  cheques  ineffectual  as  a  means  of  tracing  the  payment, 
Harman  provided  himself  firom  time  to  time  with  cash 
whilst  the  dividend  of  12. 1&  was  being  paid,  and  on  seve- 
ral occasions,  when  some  genuine  scrip-holders  applied  at 
the  office  for  payment,  Harman,  when  he  handed  to  them 
the  crossed  cheques  drawn  in  their  favour,  of  his  own  ac- 
cord, asked  them  if  they  would  prefer  to  have  cash,  and 
then  gave  them  cash,  and  thereby  pretended  to  account 
for  and  explain  the  circumstance  of  the  twenty-four 
cheques  having  gone  to  his  private  account  The  bill 
charged,  that,  on  the  2nd  of  October,  1846,  there  was  a 
special  meeting  of  the  Company,  at  which  certain  persons 
were  present,  and,  amongst  them,  Brodie,    That,  at  that 
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meeting,  a  long  discussion  arose  as  to  the  course  to  be  pur- 
sued with  respect  to  the  fraud  which  had  been  practised 
on  the  Company;  and  it  was  resolved,  that  the  matter 
should  be  kept  secret.  That  the  secretary  requested  to  be 
instructed  as  to  the  course  he  should  pursue,  in  case  he 
should  see  Mr.  OaUuxyrthy  (the  solicitor  of  the  Company) 
prior  to  the  next  meeting;  and  he  was  desired  by  the  said 
committee  not  in  any  way  to  refer  to  the  fraud  above- 
mentioned,  but  simply  to  request  that  Mr.  Oakworthy 
would  forthwith  send  in  his  account.  That  Harman  im- 
properly received  the  dividends  upon  200  sharea  And 
as  to  the  remuneration  to  the  directors,  the  case  made 
was,  that  it  was  not  warranted  by  the  subscribers'  agree- 
ment] 


Such  being  the  case  made  by  the  bill,  several  witnesses 
were  examined  for  the  Plaintiff.  Giving  the  most  full 
weight  to  their  testimony,  and,  as  I  believe,  more  weight 
than  it  is  justly  entitled  to,  it  amounts,  I  think,  at  the  ut- 
most to  this, — that  comparison  of  the  certificates  sent  in 
with  the  share  register  book  might  have  led,  for  I  do  not 
think  the  evidence  goes  so  far  as  to  shew  that  it  would 
have  led,  to  a  discovery  of  some  of  the  certificates  being 
spuriou&  That  all  the  spurious  certificates  were  from  the 
book  No.  39,  and  that  Stanway  had  not  signed  the  certifi- 
cates in  that  book ;  a  point,  however,  on  which  his  evi- 
dence is  by  no  means  satisfactory.  That  the  book  No.  39 
was  in  November,  1845,  in  the  possession  of  Brodie,  and 
was  not  returned  to  the  Company's  offices,  at  all  events 
up  to  February,  1846,  and  that  Harman  had  known  it  to 
have  been  missing.  That  the  scrip  certificates^  both  ge- 
nuine and  spurious,  were  cancelled  by  cutting  off  the  names 
of  the  directors  and  secretary  who  had  signed  theuL  That 
the  spurious  certificates  were  sent  in  in  fictitious  names; 
and  that  the  cheques  which  were  given  for  the  payment  of 
them,  and  some  of  the  cheques  for  the  genuine  certificates, 
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vent  to  Harman's  private  account  at  his  bankers,  Harman        1652. 
paying  the  dividends  in  cash.  That  the  sums  were  drawn  out      ^^^J^ 

hj  Harman  from  his  bankers,  whilst  the  dividends  were  in  Managir  or 
the  course  of  payment  as  stated  in  the  bill;  and  that  the     trunk  &c. 
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fraud  which  had  been  committed  by  the  spurious  certifi- 
cates was  concealed  from  the  Compan/s  solicitor.  It  may 
also  be  considered  as  proved  by  the  PlaintifTs  evidence, 
that  the  dividends  upon  the  200  shares  were  received  by 
Harman;  and  that  the  subscribers'  agreement  did  not  war- 
rant any  charge  by  the  directors  for  their  services. 

Taking  this  evidence  at  the  highest,  and  looking  at 
the  charge  of  fraud  contained  in  this  bill,  I  think,  that, 
if  the  case  had  to  be  decided  upon  the  merits,  the  Plaintiff 
could  not  have  obtained  any  decree  grounded  upon  that 
charge;  for,  in  the  first  place,  as  to  the  Defendant  Brodie, 
and  I  have  dealt  with  his  case  as  being  the  one  which  was 
most  relied  on,  and  it  is  certainly  the  strongest  in  the 
Plaintiff's  favour,  I  see  nothing  in  the  evidence  which 
could  justify  the  Court  in  considering  him  to  have  been  a 
party  to  any  such  fraud  as  is  alleged,  nor  indeed  anything 
which  could  lead  to  the  inference  of  his  participation  in 
any  such  fraud,  beyond  the  fact  of  his  having  at  some  time 
had  possession  of  the  document  by  means  of  which  the 
fraud  was  committed,  and  not  having  accounted  for  it;  and 
I  think  it  would  be  going  beyond  authority  and  beyond 
principle  to  hold,  that  a  trustee  could  be  charged  for  fraud, 
upon  the  mere  ground,  that  the  document  by  means  of 
which  the  fraud  was  perpetrated  had  been  in  his  posses- 
sion  and  was  not  accounted  for;  and  as  to  the  case  of  wil- 
ful default  on  the  part  of  this  Defendant,  which  was 
pressed  at  the  bar,  I  think  that  the  bill  does  not  raise  the 
question,  and  that  if  it  did  it  would  be  inconsistent  with 
the  case  of  fraud  which  is  alleged.  And  in  the  second 
place,  as  to  the  Defendant,  who,  being  merely  the  secretary 
of  the  Company,  could  not,  as  I  apprehend,  be  charged 
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OrrxciAL      ^^^®  ^  ^^^^  ^^^^  ^^  ^"^^^  ^^  possession  of  the  document 
Managbr  of  by  means  of  which  only  the  fraud  was  or  could  be  com- 

THB  Grand         .       ,       t»  i  .  i     ^  «  i  i 

Trunk  ftc  mitted.  But,  whatever  might  have  been  the  result  as  to 
"'^^^  this  part  of  the  case,  if  the  question  had  depended  only 
BRODn.       upon  the  evidence  to  which  I  have  referred,  some  passages 

JudffmenL  were  read  by  the  Plaintiff  from  the  answers,  which  seem 
to  me  to  remove  all  doubt  upon  the  point  [His  Honour 
stated  the  passages  read  from  the  answers  of  these  De- 
fendants, which  shewed  that  they  were  not  cognisant  of 
the  circumstances  charged  by  the  bill  relating  to  the  fraud 
until  after  it  was  committed;  and  also  stated  when  they 
first  became  aware  of  it] 

I  am  of  opinion  therefore,  that,  if  this  case  could  have 
been  determined  upon  the  merits,  the  bill  must  have  been 
dismissed  as  to  the  1 490  shares.  I  think  it  must  also  have 
been  dismissed  as  to  the  directors'  remuneration;  for,  as 
to  this  part  of  the  case,  the  Plaintiff  was  driven  to  read 
the  Defendants'  answers  which  explain  it;  and,  having  re- 
gard to  the  charges  in  the  bill,  I  think,  that,  whatever  re- 
lief might  have  been  given  as  to  the  other  matters,  these 
parts  of  the  bill  must  have  been  dismissed,  with  costs. 

To  what  extent  any  decree  in  respect  of  these  other  mat- 
ters, if  any  could  have  been  made,  would  have  been  ser- 
viceable to  the  Plaintiff,  I  am  unable  to  judge;  but>  un- 
der the  circumstances  of  the  case,  I  feel  it  to  be  my  duty 
to  dismiss  this  bill  wholly,  with  costs  to  be  paid  by  the 
official  manager;  for,  I  find  it  alleged  in  the  answers  of 
some  of  these  Defendants,  that  this  suit  was  instituted  by 
the  gentleman  who  was  formerly  the  solicitor  of  this  Com- 
pany, and  that  the  original  Plaintiff  was  indemnified  by 
him;  and,  although  that  gentleman  has  been  examined  on 
the  part  of  the  Plaintiff,  I  do  not  find  that  he  contravenes 
that  allegation;  and  the  character  of  his  evidence  satisfies 
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my  mind,  that  this  suit  had  its  origin  in  other  motives        i853. 
than  the  benefit  of  the  shareholders  of  the  Company.    It      official  • 
is  not  within  my  province  to  decide  whether  the  costs  Manaobrof 

,.,,«,.,  .,1  ,  1        TH«  Grand 

which  the  official  maniager  will  have  to  pay  must  or  ought     Trunk  &c 
to  be  made  good  to  him  out  of  the  assets  of  the  Com-  ^^''^^^  ^• 
pany;  but,  after  having  read  these  papers  more  than  once,       Bbodu. 
I  have  no  hesitation  in  stating  my  opinion  to  be,  that  this    Judgmau. 
bill  contains  charges  which,  looking  at  the  evidence  given 
in  support  of  them,  ought  never  to  have  been  made;  that 
the  suit  was  improperly  constituted  in  its  inception;  and 
that,  whether  it  be  looked  at  with  reference  to  its  frame,  or 
upon  its  merits  with  reference  to  the  principal  question  at 
issue,  it  ought  never  to  have  been  adopted  by  the  official 
manager.    The  bill  must  be  dismissed,  with  costs,  to  be 
paid  by  the  official  manager. 


This  Court  doth  order,  that  the  PlaintifTs  bill  do  stand  dismissed 
out  of  this  Courty  with  costs,  to  be  taxed,  &c.  And  it  is  ordered,  that 
such  costs,  when  taxed,  be  paid  by  the  Plaintiff  WiMiam  Turquand, 
the  official  manager  of  the  said  Company,  unto  the  Defendants,  &c. 
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Shortly  before  Michaelmas  Tenn,  1850,  the  Honourable 
Sir  Robert  Mousey  Rolfe,  Knight,  one  of  the  Barons  of  the 
Court  of  Exchequer,  was  appointed  Vice-Chancellor,  in  the 
place  of  Sir  Lancelot  ShadweU,  deceased;  and  in  Michael- 
mas Term,  1850,  Samitel  Afartin,  Esq.,  one  of  her  Majesty's 
Counsel,  was  appointed  one  of  the  Barons  of  the  Court  of 
Exchequer  in  his  place,  and  afterwards  received  the  ho- 
nour of  Knighthood. 

In  the  same  Term,  Sir  Robert  Mousey  Rolfe  took  the 
oaths  as  a  Member  of  her  Majesty's  Most  Honourable 
Privy  Council;  and,  during  the  Sittings  after  that  Term, 
was  created  a  Peer  of  the  United  Kingdom,  by  the  title 
of  Baron  Cranworthy  of  CranwortJij  in  the  county  of  Isor- 
folk. 

In  November,  1850,  Joseph  Humphry y  Esq.,  one  of  her 
Majesty's  Counsel,  was  appointed  a  Master  in  Ordinary,  in 
the  place  of  John  Edmund  DowdesweU,  Esq.,  resigned. 

On  the  28th  of  March,  1851,  Sir  John  RomiUy,  Knight, 
her  Majesty's  Attorney-General,  was  appointed  Master  of 
the  Rolls,  in  the  place  of  Ijord  Langdale,  resigned,  and 
afterwards  took  the  oaths  as  a  member  of  her  Majesty's 
Most  Honourable  Privy  Council 

On  the  31st  of  March,  1851,  Sir  Alexander  James  Ed- 
ward Gockhum,  her  Majesty's  Solicitor-Oeneral,  was  ap- 
pointed Attorney-General ;  and  WiUiam  Page  Wood,  Esq., 
one  of  her  Majesty's  Counsel,  was  appointed  Solicitor- 
General,  and  afterwards  received  the  honour  of  Kni^rht- 
hood. 
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On  tlie  7th  of  April,  1851,  O^orge  James  Turner^  Esq., 
one  or  her  Majesty's  Counsel,  Avas  appointed  a  Vice-Chan- 
cellor,  in  the  place  of  Sir  James  Wigram,  resigned ;  and 
he  afterwards  took  the  oaths  as  a  Member  of  her  Majesty's 
Most  Honourable  Privy  Council,  and  received  the  honour 
of  Knighthood. 

In  October,  1851,  the  Right  Honourable  Sir  James 
Lewis  Knight  Bruce,  and  the  Right  Honourable  Lord  Cran- 
wortk,  were  appointed  Lords  Justices  of  the  Court  of  Ap- 
peal in  Chancery;  and  Richard  Tor  in  Kinder sley,  Esq., 
one  of  the  Masters  in  Chancery,  and  Jam£s  Parker,  Esq., 
one  of  her  Majesty's  Counsel,  were  appointed  Vice-Chan- 
cellors, and  received  the  honour  of  Knighthood. 

Jam£s  Campbell,  Esq.,  Thomas  Chandless,  Esq.,  William 
Elmsley,  Esq.,  John  William  WiUcockj  Esq.,  Walter  Coulson, 
Esq.,  William  Thomus  8.  Daniel,  Esq.,  John  Baily,  Esq., 
Brent  Spencer  FoUett,  Esq.,  William  Bulkeley  Olasse,  Esq.> 
Richard  Davis  Craig,  Esq.,  Jam^s  Anderson,  Esq.,  Charles 
John  Hargreave,  Esq.,  Thomas  Emerson  Ileadlam,  Esq.,  Ro- 
bert Ingham,  Esq.,  Oraham  Willmore,  Esq.,  Frederick  Wil- 
liam Slade,  Esq.,  John  George  PhiUimore,  Esq.,  John  MeUor, 
Esq.,  Samuel  Warren,  Esq.,  R,  PaMey,  Esq.,  0.  W,  Bram- 
well,  Esq.,  Tf.  Aihei-ton,  Esq.,  and  Hugh  Hill,  Esq.,  were 
appointed  of  her  Majesty's  Counsel. 

Richard  BetheJl,  Esq.,  one  of  her  Majesty's  Counsel,  was 
appointed  Vice-Chancellor  of  the  county  palatine  of  Lan- 
caster, on  the  resignation  of  Sir  William  Page  Wood,  her 
Majesty's  Solicitor-General. 

In  Hilary  Vacation,  1852,  Lord  Truro  resigned  the 
Great  Seal,  which  was  thereupon  delivered  to  the  Right 
Honourable  Sir  Edward  Burtenshaw  Sugden,  who  was  cre- 
ated a  Peer  of  the  United  Kingdom,  by  the  title  of  Baron 
St.  Leonard's,  of  Slaugham,  in  the  county  of  Sussex. 
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At  the  same  time,  Sir  Alexander  James  Edward  Cock- 
bum  resigned  the  office  of  Attorney-General,  and  was  suc- 
ceeded by  Sir  Frederick  Thesiger;  and  Sir  William  Page 
Wood  resigned  the  office  of  Solicitor-General,  and  was  suc- 
ceeded by  Sir  Fitzroy  Kdly. 

In  the  same  Vacation,  Charles  John  Crompton^  Esq.,  was 
appointed  one  of  the  Judges  of  the  Court  of  Queen's  Bench, 
in  the  place  of  Sir  John  PaUeeon^  resigned 

In  the  long  Vacation  of  this  year,  Sir  James  Parker, 
Vice-Chancellor,  died,  and  John  Stuart^  Esq.,  one  of  her  Ma- 
jesty's Couinsel,  was  appointed  Vice-Chancellor  in  his  place. 

Shortly  before  Hilary  Term,  1863,  Lord  St  Leonarii 
resigned  the  Great  Seal,  which  was  thereupon  delivered  to 
Lord  GranworOu  The  Right  Honourable  Sir  Oeorge  James 
Turner,  Knight,  Vice-Chancellor,  was  appointed  a  Lord 
Justice  of  Appeal  in  Chancery,  in  the  place  of  Lord  Cran- 
worth;  and  Sir  William  Page  Wood  was  appointed  Vice- 
Chancellor,  in  the  place  of  Sir  Oeorge  James  Turner, 

In  the  same  Vacation,  Sir  Alexander  James  Edward 
Coddmm  was  appointed  her  Majesty's  Attorney-General, 
in  the  place  of  Sir  Frederick  Thesiger,  resigned;  and  JRicA- 
ard  BeUhdl,  Esq.,  was  appointed  Solicitor-General,  in  the 
place  of  Sir  Fitzroy  Kelly,  resigned. 

In  the  same  Vacation,  William  Milboume  James,  Esq., 
was  appointed  Vice-Chancellor  of  the  county  palatine  of 
Lancaster,  on  the  resignation  of  Richard  Bethdl,  Esq.,  her 
Majesty's  Solicitor-General. 

In  Hilary  Vacation,  1853,  William  Milboume  James, 
Esq.,  was  appointed  of  her  Majesty's  Counsel. 
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Cases  0n  Cjftancers  ^xottXfuxt, 


DKCIDSD  IN   AND   AFTER 


MICHAELMAS  AND  HILARY  TERMS,  16  VICT., 


THE  RIGHT  HON.  SIR  GEORGE  J.  TURNER,  Knt., 

AND 

SIR   WILLIAM    PAGE   WOOD,    Knt., 

YICE-OHANCELLORS : 


SOME  NOTES  OF  CASES  DECIDED  IN  OTHER  BRANCHES  OF  THE  COURT. 


It  is  intended,  in  this  Series  of  Eepobts^  to  publish,  as 
earlj  as  possible,  in  the  form  of  an  Appendix  to  eaeh  Yolume, 
the  Leading  DecisioDs  in  this  Branch  of  the  Ooubt  Of  OfiAVCBAT, 
which  regulate  or  illustrate  the  New  Pleadings  and  Pradi^  •£ 
the  Ooitrt,  instead  of  blending  thedn/  as  heretofore^  with  the 
Cases  relating  to  the  Principles  of  the  Equity  awl  Low  whieh 
the  Oc^utft  adHulu«tei*s. 

The  great  changes,  which,  in  carrying  out  the  Acts  of  the 
last  Session,  must  be  made  in  all  the  forms  and  modes  of  pro- 
ceeding, the  difficulty — it  may  probably  be  said  impossibility— of 
providing  befor&-hand  Orders  which  shall  govem  thffir  multitude  of 
Cases  that  will  arise  in  the  adaptation  of  new  and  untried  8y»- 
tems  of  Pleading  and  of  Proof,  and  the  necessity  which  follows  of 
gathering  the  Bules  of  Procedure  from  time  to  time  as  Cases 
arise,  appeared  to  the  Beporter  to  render  it  the  duty  of  those  to 
whom  the  Judges  have  confided  the  task  of  making  known  their 
decisions,  to  publish  such  as  relate  to  Procedure  moire  promptly, 
and  in  a  more  condensed  shape,  than  was  necessary  when  the 
business  of  the  Court  was  pursuing  its  established  and  accustom- 
ed course.      To  this  end,  the  Beporter  intends^  until  the  new 
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forms  shall  be  known  and  understood,  to  render  this  AFFEir« 
Diz,  as  fiir  as  possible,  a  Bepertoxy  of  the  Practioe^  bj  adding 
in  Notes,  References  to  all  the  important  Gases  on  the  same 
subject  which  can  be  found  in  other  publications. 

A  few  Cases  which  arise  out  of  the  old  Fractioe  ore  given; 
but  it  is  believed  that  none  have  been  inserted  on  points  which 
az6  obsolete,  and  none^  with  the  exception  of  those  relating  to 
the  adaptation  of  the  New  Practice  to  old  Suits,  which  are  not 
likely  to  be  permanently  applicable  to  the  business  of  the  Court. 

The  Reporter  has  also  availed  himself  of  the  means  which 
the  publication  of  these  Cases  in  a  more  concise  form  has  afford- 
ed him,  of  adding  some  dicta  on  points  of  frequent  occuirenoe, 
although  not  connected  with  any  late  change  in  Procedure;  but 
which,  the  inquiries  that  are  often  made,  and  the  misapprehen- 
sion that  sometimes  is  observed  to  occur,  lead  him  to  believe  it 
will  be  convenient  to  the  Profession  to  make  more  generally 
known  than  they  appear  to  be. 

T.  H. 

6,  Niw  SauARs,  Lincoln's-Inn, 
29(A2>0O.1852. 
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No.  I. 

^ases  on  Clftanters  Ptiicetrute 


DBCZDBD  TS 


MTOHAELMAS  TERM,  16  VICT.  AND  THE  FOLLOWING 
SITTINGS. 


IN  a  suit  for  specific  performance  by  the  vendor  against  the  purchaser,  when  the 
first  question  is  on  the  contract,  and  the  Court  declares  that  the  vendor  is  entitled 
to  specific  performance  of  the  contract,  and  the  purchaser  then  insists  that  no  title 
has  been  shewn,  the  Court  may  proceed  to  determine  whether  the  purchaser  is  en- 
titled to  any  further  abstract,  or  let  the  cause  stand  over  to  be  aigued  on  that  ques- 
tion, on  a  day  to  be  named;  and  if  the  Court  decides  that  the  purchaser  is  entitled 
to  a  further  abstract,  the  cause  must  again  stand  over,  affording  him  the  opportu- 
nity of  taking  any  objection  that  may  arise  on  that  abstract:  K^ae  v.  H^fdom^ 
(App.  p.  Iviii). 

Saundbbs  f>.  WALTESr—Nov,  UA,  1852. 

THE  cause  wsa  on  further  directiona.  j^^^  of  p^^^^^ 

cuting  and  of 

Mr.iZoftandMr.  F.  iTcafe  for  the  Plamtilfe;  and  J^dt  oTT- ** 

counts  and  in* 

Sir  W.  F.  Wood  and  Mr.  Dickinaon  for  the  Defendants.  Chirf  Clwt'*'' 

It  became  a  question,  whether  the  amount  of  the  residue  had 
been  accurately  computed  upon  the  report. 


vi  ACCOUNTS  AND  INQUIRIES.       [AppkhdixL 

The  Yice-Chakcellob  Bald,  the  cause  should  stand  oyqt  for  a 
week,  to  aacertain  that  &ct. 

Mr.  Bolt  inquired,  whether  an  order  would  be  drawn  up,  indi- 
cating the  question  on  which  the  case  was  adjourned,  or  whether 
a  note  would  be  taken  of  the  question  in  the  Registrar's  book,  or 
whether  it  would  be  sufficient  for  the  counsel  in  the  cause  to 
make  a  minute  of  the  point  on  their  briefs. 

lie  Yi€]»-CHANCfBLLOB  said,  the  Begistrar  would  take  a  note 
that  the  case  stood  over  to  ascertain  the  &ct  in  question,  Le., 
whether  the  finding  in  the  report  as  to  the  residue  was  correct, 
or  in  what  respect  it  was  deficient,  in  the  same  way  as  applicfr- 
tioDS  for  the  re-investment  of  money  in  Court  had  been  ordered 
to  stand  over,  until  the  opinion  of  the  Conveyancing  Counsel  on 
the  title  had  been  taken  (a);  and  he  (the  yice-ChanceUor)  would 
also  write  a  note  (not  necessarily  in  any  special  form)  pointiog 
out  the  question  to  be  ascertaijied,  which  the  solicitor  in  the  canse 
would  deliver  to  one  of  the  Chief  CbrkB  of  this  branch  of  the  Court, 
for  his  guidance. 

Mr.  S<^  suggested,  that  the  apportionment  of  the  residoo 
amongst  the  parties  entitled  might  be  saade  at  th«  same  timd 
and  the  case  disposed  of. 

yiCE-CHANCE];«LOR : — Not  at  present.  When  the  case  is  before 
the  Court  aga^n  1  may  possibly  be  able,  upon  the  evidence,  to  ap- 
portion the  residue,  without  a  certificate  by  the  Clerk;  or,  if  not) 
I  may  order  the  Aooountant-Qeneral  to  act  upon  the  certificate 
of  the  Clerk 

Mr.  Dickinson. — It  is  important  to  ascertain  also,  how  much 
of  the  present  residue  consists  of  principal  and  how  much  of  inter- 
est; and  it  may  be  necessaiy  to  inquire,  of  what  the  residue  now 
consists. 

Yice-Chancellor: — I  can  add  thosQ  inquiries  in  Chambers^ 
if  I  find  it  necessary. 

Mr.  Dichinaon, — It  may  be  necessary  to  have  some  authentic 

minute  for  the  government  of  the  Clerk  as  to  the  inquiries  to  be 

made. 

(a)  ^^  In  the  matter  of  Caddick't  Setttemeat,  (App.  p.  iz.) 


Afpshdix  L]                    affidavit.  vii 

Yice-Chaitoellor  I — ^No  other  than  that  which  I  ha^e  writtesu 
I  ^o  not  refer  you  to  the  Clerk,  bat  I  postpoiie  this  part  of  the 
case  to  be  examined  by  myself  in  Chamben^  ^th  the  asautanoe 
of  the  Clerk. 

^rcoHtit  of  Tj^ttwml  IB»tate« 

In  the  Matter  of  the  Psssoital  Estate  of  Jahk  Catldtg^  an 
Intestate— iToo.  4^  1852. 

Mb.  KINQLAKEy  for  the  administrator,  applied,  under  seo-  Eridence  in 

xion  19  of  Sir  G.  Tu/mer's  Act  (13  &  14  Vict.  c.  35),  for  an  wpportof  the 

1               «       «                                            -   1                     t  application  by 

order  to  take  the  common  accounts  of  the  testators  estate.  execnton,  un- 
der sect  19  of 

The  Vicb-Chahcellor,  upon  the  production  of  an  affidavit  J^*  4*^^^^  l^ 

tliat  the  intestate  had  been  dead  a  year,  and  that  no  proceedings  35,  to  take  the 

"were  pending,  made  the  order  in  the  form  prescribed  by  the  ^^"^^j  ^^^ J 

schedule  to  the  Act,  varying  its  terms  from  '*  It  is  ordered  that  of  a  deceaaed 

it  be  referred  to  the  Master,  &c."  (a),  to  « It  is  ordered  that  an  g,*^^"  j  J^/^^ 

account  be  taken,"  &C.  der  of  reference 

to  take  such 

(a)  See  15  &  16  Vkt.  c.  SO.  account*. 


In  the  Matter  of  Babokess  Brate— ^ov.  22nd,  Dec  lat,  1852. 

Mr.  KENT,  for  the  petitioner,  on  a  petition  for  the  payment  The  affidavit 
to  a  tenant  for  life  of  dividends  arising  from  a  sum  of  money  rfq"^  ^nder 
paid  into  Court,  under  the  Lands  Clauses  Consolidation  Act,  ap-  order,  of  the  ex- 
plied  to  the  Court  for  a  direction  to  the  Registrar  to  deliver  out  ji«*i^e.t!tle  of 
*^  °  the  petitioner 

the   order  without  the  affidavit  of  title,  which  was  required,  to  funds  paid 

The  petitioner  was  a  hAy  of  80  years  of  age,  and  from  whom  jj^  ^^e"f 

such  an  affidavit  could  not  be  obtained  without  exposing  her  to  lands,  Ac., 

great  personal  inconvenience,  amounting  in  fact  to  an  insupeni-  jlc^^^^  ^' 

incapacitated 
persons,  is  necessary  in  eases  where  application  is  made  for  payment  out  of  Conrt  of  the  corpus  of  the 
fond,  and  not  on  applications  by  tenants  for  life  for  the  dividends  only. 

The  Conrt  has  settled  a  form  of  affidavit  on  the  model  of  a  carefully  prepared  answer  to  a  seaich- 
ing  interrogatory  to  books  and  papers,  and  which  affidavit,  though  not  obligatory,  will  be  considered 
satisiactory:  RochdaU  CamU  Company  v.  King  (15  Beav.  11).  And  see  Beavan's  Oidines  Can- 
oellaris. 


^  AMENDMENT.  [AppdtoixL 

ble  obstacle  to  her  obtaining  the  dividends.  He  sabmitted,  that 
the  general  rule,  which  required  such  an  affidavit^  was  appUcabie 
to  cases  where  the  party  claimed  to  be  absolutely  entitled  to  the 
fund,  and  not  to  the  case  of  interim  pajmentSy  to  be  made  to  a 
tenant  for  Ufa  The  authority  acted  upon  in  the  Begistrar's 
Office  is  contamed  in  an.  Order  of  the  Court  of  Exchequer,  of 
the  4th  of  July,  1828,  and  which  was  communicated  in  a  letter 
from  the  Lord  Chancellor  to  the  Senior  Registrar  of  the  Coort 
of  Chancery,  dated  the  12th  of  February,  1842,  and  is  in  the 
following  words : — ^  In  all  Petitions  under  Acts  .of  Parliament 
for  the  sale  of  property  for  public  purposes,  when  the  purchase 
money  is  directed  by  the  Act  to  be  paid  into  this  Court,  the 
petitioners  claiming  to  be  entitled  to  the  money  so  paid  in  must 
in  addition  to  the  usual  affidavit  verifying  their  title,  make  oatb 
'  That  they  believe  they  have  a  good  title,  and  are  not  aware  of 
any  right  in  any  other  person,  or  of  any  claim  made  by  anj 

other  person,  to  the  sum  of  £ ^  in  the  petition  pres^ted  bf 

them  in  this  matter  mentioned,  or  any  part  thereo£' " 

The  YicE-CHAVCEtLOB,  after  having  made  inquiry  respecting 
the  practice,  said,  he  was  of  opinion  that  the  Order  referred  to 
applied  only  to  petitions  for  payment  out  of  Court  of  the  capi- 
tal of  monies  paid  in  under  the  Acts,  and  did  not  apply  to  ap- 
plications by  tenants  for  life  for  payment  of  the  dividends  only 


A  PRINTED  bill,  in  which  a  party  had  been  dcBcribed  by  the  Chmtian  name  of 
**  Maria  Conttantia^'"  instead  of  **  Omstantia  Afaria,'^  and  which  had  been  altered 
by  the  PlaintifiTB  solicitor,  by  transposing  the  two  words, — striking  ont  **  A/anb** 
before,  and  writing  it  in  ink  after,  **  Cbjutantia^'^  was  ordered  to  be  filed  by  the 
Clerk  of  Records  and  Writs, — thongh,  in  its  altered  state,  not  wholly  printed,— 
the  Court  gnarding  the  order,  by  observing,  that  it  would  not  be  extended  to  mic- 
tion any  extensive  or  important  alteration  in  the  printed  document,  or  any  alte^ 
ation  which  would  affect  its  legibility:  Yeatman  y.  Moudey^  20  Nov.  1852,  (16 
Jur.  1004). 

When  the  Plaintiff  has  obtained  an  order  for  the  service  of  Defendants  oat  of 
the  jurisdiction,  fixing  periods  for  their  appearance,  the  indorsement  on  the  printed 
bill  or  claim  may  be  altered  with  reference  to  the  time  so  fixed:  Otalfitld  v.  Berek- 
uldt^  (App.  p.  xviii). 
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^pptobal  of  ^urcfiaises  anlr  Witless. 

In  the  Matter  of  Caddick's  Settlement — Hf'ov.  Stk,  1852. 

A  PETITION  for  the  reinvestment  in  land  of  2500^.,  which  Approval  by 

had  been  paid  into  Court  by  a  Railway  Company  under  the  Lands  **»«  Court  of 

Clauses  Consolidation  Act,  as  the  purchase  money  of  settled  the  re-invest- 

lands  taken  by  the  Company.  ™«»^  of  monies 

•^  *  in  land,  «c^ 

and  of  the  title 
Mr.  Milmcm,  for  the  petition.  to  the  property 

aopoichased. 

The  Yice-Chancbllor  required,  first,  to  be  satisfied  by  affida- 
vit that  the  purchase  proposed  to  be  made  was  a  fit  and  proper 
investment  of  the  fund;  and,  having  been  satisfied  by  the  evi- 
dence on  that  point,  directed  a  note  to  be  taken  by  the  Registrar 
that  the  Court  approved  of  the  proposed  purchase ;  and  that  the 
petition  was  to  stand  over  until  the  opinion  of  one  of  the  Con- 
veyancing Counsel  (a),  as  to  the  title,  should  be  produced.  His 
Honour  intimated  thafc  it  was  not  necessary  that  auy  order  of 
reference  should  be  drawn  up;  and  that,  for  the  present,  the  pe- 
titioner might  select  one  of  the  Conveyancing  Counsel  at  his  op- 
tion (^). 

It  was  this  day  stated  to  the  Court  that  the  title  had  been  Ueo.  23rvL 
submitted  to  Mr.  Hayes  {c),  who  had  made  some  requisitions  up- 
on it,  which  had  been  answered ;  and  that  Mr.  Hayes  had  given 
a  second  opinion  approving  of  the  title,  subject  to  searches  for 
judgments.  Those  searches  could  not  be  finally  made  until  the 
time  of  the  completion  of  the  purchase. 

Vice-Chancelloe: — Is  the  statement  of  the  approval  of  the 
title  by  Mr.  Hayes  verified] 

Counsel  for  Petitioner ; — I  am  instructed  that  the  document 
which  I  now  have  is  the  opinion  of  Mr.  Hayes;  and  that  the 
signature  is  his  signature. 

Yice-Chancelloe  : — The  approval  of  the  title  must  be  veri- 
fied by  affidavit;  and,  upon  that  having  been  done,  the  Registrar 

(a)  Stat.  15  &  16  Vict.  c.  86,  s.  56.  however  to  the  Judges  the  power  of 

\h)  The  rotation  of  reference  to  the  deviating  in  special  cases  from  the  pre- 

seTeral  Conreyancing  Counsel  has  since  scribed  routine, 

been  settled  by  the  General  Order  of  (c)  One  oftheConreyancing  Counsel 

the  16th  of  December,  1852;  leaving  appointed  by  the  Lord  Chancellor. 


CLAIM. 
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will  take  a  note  that  the  Court  is  satifified  of  the  point  of  title; 
and  that  the  petition  is  ordered  further  to  stand  over,  that  the 
Conveyancing  Counsel  may  settle  the  di^  conveyance. 

Counsel  for  the  Petitioner: — Will  the  Court  now  make  the 
order  prospectively  for  payment  of  the  money  on  the  purchaa>- 
deed  being  settled  by  the  Conveyancing  Counsel 

Yice-Chancellob:— No.  The  case  must  be  mentioned  again^ 
when  the  deed  is  prepared  for  execution. 


©fjaritg* 


PETITION  for  a  ichemc  under  Sir  Samuel  Romilly's  Act  ordered  to  stand  oTcr. 
nnd  the  Judge  in  Chambers  to  be  attended  with  the  scheme,  sorring  the  Attorney- 
General  with  the  summons:  In  the  Matter  of  Ilanson't  Druft  (App.,  p.  lir). 

On  the  mode  of  settling  a  scheme  in  Chambers:  Attorney-Ge$ieral  t.  Atttcoo-i 
Vice-chancellor  Stuart,  2  Dec.  1852,  (L.  E.). 


Case  in  which 
a  writ  of  sum- 
mons upon  the 
Master  s  certi- 
ficate, given  un- 
der the  Order 
18,  of  the  22nd 
April,  1850,  if 
not  the  proper 
mode  of  bring- 


OTlaim* 

EwiNQTON  V.  Fenn — Bec.  2  [sty  1852. 

AN  order  upon  a  claim  for  the  administration  of  an  estate  was 
made  against  the  surviving  executor  only.  In  the  Masters 
Office,  it  appeared  that  a  deceased  executor  had  received  assets, 
for  which  it  did  not  appear  that  he  had  accounted. 


The  Vice-chancellor  said,  that  the  case  was  not  one  in  which 
the  executors  of  the  deceased  executor  could  he  hrought  before 
to\"d^m^bl!^    the  Court  by  writ  of  summons,  to  be  obtained  under  the  Masters 
fore  the  Court,     certificate,  under  the  18th  General  Order  of  the  22nd  of  April 
1850;  and  that  the  representatives  of  the  deceased  executor 
could  only  be  made  parties,  by  some  original  or  supplemental 
suil 
A  fidlure  in 
establishing  the       Mr.  W.  Morrid,  for  the  Plaintiff, 
case  of  the 

Plaintiff  in  a  .m   u. 

claim  is  not,  since  the  stat  15  A  16  Vict  c.  86,  a  ground  for  giving  him  liberty  to  file  «  bill;  Wi 
in  a  proper  case,  the  Court,  under  the  39th  section  of  that  statute,  will  direct  a  fiirther  and  oral  ei»- 
mination  of  the  parties  or  witneiaea,  rather  than  leave  the  parties  to  further  proceedings:  Iftttw*** 
V.  Strinffer  (App.,  p.  x»ii). 


but  another 
or  supplemental 
suit  is  neces- 
sary. 


Appbndiz  I.]  DEEDa  xi 

AxoNYXOUS — Dec.  23rd,  1852. 

THE  Order  1 ,  dause  8,  of  the  22nd  of  April,  1 850,  aUows  a  claim  ^  claim  for  the 

for  specific  perfonnaiice  to  be  filed,  in  the  case  of  "  an  agree-  tpedfic  pci^ 

ment  for  the  sale  or  purchase  of  any  property."     A  daim  for  contract  togrant 

the  specific  performance  of  a  contract  to  grant  a  lease  is,  there-  a  lease,  isspc- 

fore,  special,  and  leave  to  file  it  is  necessary.  tTfile^t  U^ne- 

oesaaiy. 
Mr.  Amphlett  for  the  Plaintiffl  

Where  an  in&nt  Defendant  had  appeared  to  a  claim,  the  Court  appointed  a  gnardian  ad  litem  to 
the  in&nt,  on  the  motion  of  the  Plaintiff,  without  affidavit  of  lernce  of  the  writ  of  simiBiont:  Wood  ▼. 
Logtden  (App.,  p.  xxvi). 


Harvey  v.  Brooke— iV^o©.  25thy  1852. 

A  SUIT  for  the  specific  performance  of  a  covenant  for  renewal  of  Manwrof  set- 

a  lease,  rendered  necessary  by  the  infancy  of  one  of  the  parties,  by  ^^  ^*^*? 

whom  thenew  lease  was  to  be  granted.  The  order  directed  the  lease  incapacitated 

to  be  made  and  executed  by  aD  proper  parties;  and  that  the  sum  of  ^"?"  ""*^ 

84Z.,  the  fine  upon  such  renewal,  should  be  paid  into  Court  in  the  the  Court,  and 

siut.  The  cause  was  then  directed  to  stand  over,  that  the  drafl  of  ^P°".**»«  «?*»"• 

dofation  of  mo* 
the  lease  to  be  executed  by  the  infant  should  be  submitted  to  one  nies  paid  into 

of  the  Conveyancing  Coimsel.    The  draft,  signed  by  Mr.  Jarman,  ^"'*« 

was  afterwards  produced,  and  contained  a  marginal  direction  to 

recite  the  declaration  of  the  Court  of  the  right  of  the  Plaintiff  to 

the  rene^-al,  and  the  order  for  paying  the  84i  into  Court ;  and 

that  the  same  had  been  paid  into  Court  in  pursuance  of  that 

order. 

Mr.  Simpsony  for  the  PlaintifiT,  said  that  a  difficulty  arose  with 
regard  to  the  recital,  and  the  mode  of  obtaining  the  execution  of 
the  lease  by  the  in£euit,  from  the  fact  that  no  order  had  been 
drawn  up  when  the  cause  was  ordered  to  stand  over  to  settle 
the  draft  lease.  Without  an  order  of  the  Court  made  in  that 
stage  of  the  cause,  there  would  necessarily  be  an  imperfection  on 
the  face  of  the  deed,  for  the  recital  suggested  by  the  Conveyano- 
ing  Counsel  could  not  be  introduced. 

The  VICE-CHANCELLOR  Said,  that  in  this  case  two  orders  could 
not  be  avoided.     The  order  declaring  the  right  to  renewal,  and 
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for  the  payment  of  the  fine  into  Court,  might  be  passed  as  of 
thifl  day,  and  the  cause  might  then  stand  over  to  a  future  daj. 
Upon  the  order  now  made  being  drawn  up,  and  the  payment 
made  into  Court  under  it,  the  order  and  the  payment  of  tbe 
money  might  be  recited  in  the  deed ;  and  upon  the  cause  being 
again  in  the  paper,  the  Plaintiff  would  be  prepared  with  an  affi- 
davit of  the  correctness  of  the  engrossment,  and  the  certificate 
of  the  Accountant-Greneral  of  the  payment  of  the  money;  and 
the  Court  might  then  direct  the  Registiar  to  sign  a  memorandum, 
that  the  deed  then  produced  is  the  deed  which  the  in&ni  De- 
fendant is  to  execute. 

Mr.  Anderson  and  Mr.  PhiUipa  appeared  for  the  other  partaee 


Ex  parte  Rectob  of  South  Colungham — Dec,  22nd^  1852. 

Settling  pur-  THE  Court  approved  of  a  purchase  of  lands  for  the  re-inyes^ 

S"**  ^**^*"  ment  of  monies  paid  into  Court  for  a  portion  of  the  glebe  taken 

ment  of  the  mo-  by  a  Eailway  Company,  and  directed  a  note  to  be  taken  by  the 

°  talt^  ^^^  Begistrar  of  such  approval,  and  that  the  petition  should  stand 

and  payment  over  for  the  draft  conveyance  to  be  prepared  and  settled  by  the 

th***^^^*"^  Conveyancing  Counsel 


the  piuchaae- 


Mr.  WooUey,  for  the  petitioner,  asked  whether  an  order  would 
not  be  drawn  up  before  the  execution  of  the  conveyance,  tbt 
the  vendors,  who  were  not  parties  to  this  application,  might  be 
satisfied  that  the  purchase-money  was  ordered  by  the  Court  to 
be  paid 

The  Yice-Chaitcellor  said,  that  the  Court  could  not  do  more 
at  present  than  let  the  petition  stand  over  to  settle  the  convey- 
ance. When  that  had  been  done,  the  petition  would  be  men- 
tioned again,  and  such  an  order  made  as  would  provide  for  the 
completion  of  the  purchase. 


Appkndix  I.]  DIBECTION  &c.  xiii 

JBixtttm  for  ^erbice  of  JBtcxtt  ox  ®ttrer« 

De  Balikhabd  v.  Bullock — Dec.  ISth,  1852. 

A  CLAIM  for  the  administration  of  the  estate  of  an  intestate,  Mode  in  which 
in  which  the  minutes  delivered  out  by  the  Registrar  had  directed  the  directioiu 
the  usual  inquiry  as  to  the  next  of  kin,  and  proceeded  to  direct  ^re  obtained 

that,  if  all  the  next  of  kin  should  be  found  to  be  duly  served  "J  ^^  question 

of  what  parties 
with  writs  of  summons,  then  the  accounts  were  to  be  taken.  are  to  be  serred 

with  the  order 
Mr.  Wd/ord,  for  the  Plaintiff,  applied  to  the  Court  to  vary  ordecrws,  and 
the  order,  so  as  to  dispense  with  the  service  on  several  of  the  ^^  parties  ser- 
next  of  kin,  who  were  known  to  be  out  of  the  jurisdiction  of  the  ▼>««  may  be 
Court.     The  13th  General  Order  of  the  7th  of  August,  1852,      ^ ^  ' 

provided,  that  the  then  existing  practice  of  the  Court  with  refer-      4*  ***  "c^ng 
^  .  ..       ^  ,  .  ,11         X.  .      aninfimtwith 

ence  to  serving  writs  of  summons  on  claimu  should  continue  in  notice  of  the 

force  with  respect  to  claims  filed  before  the  orders  came  into  oper-  decree,  under 
_      ,  f  _        ,  .      ,     ,  ,  /.,    1  ,    ^        -»,.  1      1  the  8th  Rule, 

ation.     In  this  case  the  claim  had  been  filed  before  Michaelmas  ^  42,  stat  15  ft 

Term,  but  the  order  had  been  made  since  the  commencement  of  if  Vict  c.  86: 
_      _  darker,  darbef 

the  Term.  before  Vice- 

Chancellor5/if* 
Vicb-Chancellor  : — ^The  minutes  of  the  order  are  not  in  the  «*<»  23rd  No- 
proper  form,  according  to  the  present  mode  of  proceeding.  The  z^,  x.)' 
form  of  order  which  was  originally  adopted  on  claims,  directing 
what  parties  were  to  be  summoned,  and  that^  when  such  parties 
had  been  served,  the  accounts  should  be  taken  (a),  are  not  now 
suitable  to  the  case.  In  a  case  like  the  present,  the  Act  tells 
you  what  you  are  to  do.  A  suit  for  the  administration  of  the 
estate  of  an  intestate  may  be  brought  by  or  against  one  of  the 
next  of  kin  {b).  And  the  decree  simply  directs  an  inquiry  who 
were  the  next  of  kin  of  the  intestate  at  the  time  of  his  death, 
and  whether  any  of  them  are  dead,  and  if  so,  who  are  their  per- 
sonal representatives;  and  then  it  goes  on  to  direct  that  the 
accounts  of  the  estate  shall  be  taken.  The  General  Orders  of 
the  Court  which  have  been  made,  are  well  adapted  to  provide  for 
any  such  difficulty  as  that  which  is  represented  to  occur  in  this 
case.  The  Judge  in  Chambers  is  enabled  to  dispense  with  ser- 
vice of  the  decree  (c)  upon  any  party  as  to  whom  it  shall  appear 
to  him,  that,  from  absence  or  other  sufficient  cause  {d),  it  ought 

(a)    See,    for  example,   EocUt  v.  (0)  See  Rule  8,  s.  42,  stat  15  &  16 

Cheyne,  supra,  p.  219.  Vict  c.  86. 

(i)RnieslaJid6,s.42,statl5&16  (d)  Gen.  Ord.  19  of  the  16th  of 

Vict  c  86.  Oct  1852. 
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to-  be  dispensed  with  or  cannot  be  luade.  The  course  is  tliis: 
having  ascertained  who  are  the  parties  interested  in  the  estate, 
upon  the  first  summons  before  the  Judge  in  ChamberB  to  proceed 
with  the  decree,  the  Judge  will  consider  any  circumstances  which 
may  be  brought  before  him,  with  reference  to  any  of  the  psrties, 
and  direct  who  are  the  parties  to  be  served,  and  whether  aervioe 
on  any  of  them  may  be  dispensed  with. 


Diimiaaal  of 
bills  in  which 
executor*  and 
trustees  are 
parties,  may  be 
by  consent,  but 
not  upon  terma 
of  an  agreement 
between  the 
parties,  unleu 
the  Court  haa 
heard  and 
tioned  fach 
terms. 


Btssmissisal  of  Mil. 

Warwick  v.  Cox— Bee.  2\8t,  1852. 

Mr.  bird,  for  the  Plaintiff,  moved  to  dismiss  bis  bill  by  cm- 
sent,  upon  terms  specified  in  an  agreement  between  tiie  psrti& 
The  Defendants  were  executors,  and  the  terms  referred  to  rektai 
to  the  distribution  of  the  estate. 

The  Vice-chancellor  said,  that  applications  of  this  kind«er« 
not  imfreqnent,  in  which  executors  and  trustees  had  entered  into 
agreements  for  the  termination  of  suits.  There  was  no  doubt, 
that,  if  the  Court  made  an  order  for  the  dismissal  of  a  bill,  to  whici 
executors  or  trustees  were  parties,  upon  the  terms  which  the  pat- 
ties had  agreed  to,  the  terms  of  such  an  arrangement  would  be 
afterwards  set  up  as  having  been  sanctioned  bj  the  Court  The 
bill  might  be  dismissed  by  consent,  and  the  parties  might  carry 
out  their  arrangements  out  of  Court ;  but,  if  they  were  to  be  m^l* 
part  of  the  order  of  the  Court,  the  Court  must  be  satisfied  that 
the  arrangement  was  proper  for  the  executors  or  trustees  to  enter 
into. 


Pinfold  v.  Tisvouy^Ifov.  20th,  IS52. 

Moti  on  by  the  THE  bill  Was  filed  for  an  injunction  to  restrain  waste  by  the  Dc^ 
Sf  di^Luf  fondant,  on  property  in  his  possession,  to  which  the  Plaintiff 
the  Plaintiff's  claimed  title.  The  injunction  was  granted  in  1851.  The  FWd- 
pro^rati^^oi^  tiff  afterwards  recovered  the  premises  by  ejectment  against  the 
dered— upon  Defendant,  who,  before  trial,  withdrew  his  plea,  and  allowed  judg- 
the  application 

of  the  Plaintiff,  ,  ,. «    • 

and  upon  affidarit  that  the  Plaintiff  had  obtained  the  relief  which  he  sought  by  his  suit,  and  thit  any 
further  proceedings  would  be  unnecessary  and  useless,  and  that  the  Defendant  was  a  pauper,— to  sttfj 
over  to  give  the  Plaintiff  Kberty  to  move  to  dismiss  his  bill;  and  upon  suoh  motion  Uie  bill  diflii^ 
without  costs. 
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ment  to  go  by  de&ult.  The  Plaintiff  subsequently  entered  into 
possession  of  and  sold  the  property.  No  other  proceedings  were 
taken  in  the  suit ;  and,  in  November/ 1852,  the  Defendant  moved 
to  dismiss,  for  want  of  prosecution. 

Mr.  Sid^wy  Smith,  for  the  Defendant,  contended,  that  the  only 
matter  for  consideration,  on  the  motion  to  dismiss  for  want  of 
prosecution,  was  the  conduct  of  the  cause ;  and  that  the  Court 
would  not  go  into  the  merits:  Stagg  v.  Knowlea  (3  Hare,  241). 
It  would  be  a  source  of  great  inconvenience  to  suitors,  if 
they  were,  on  every  motion  to  dismiss,  under  the  necessity 
of  entering  into  affidavits,  and  trying  the  merits  of  the  cause, 
or  the  question  how  it  should  be  disposed  of,  if  at  the  hear- 
ing. The  Plaintiff  ought  to  have  made  some  substantive  mo- 
tion to  stay  proceedings. 

Mr.  Bagshawe,  jun.,  relied  upon  the  circumstances  which  were 
shewn  by  affidavit,  as  stated  above,  and  contended  that  the 
Court  would  not  give  the  Defendant  costs.  The  affidavit  also 
stated,  as  a  reason  for  avoiding  any  further  expense  by  the  Plain- 
tifl^  that  the  Defendant  was  a  pauper. 

The  Vice-Chancellor  said,  that  the  suitors  would  be  best 
protected  by  the  interference  of  the  Court,  for  the  purpose  of  pro- 
venting  the  injustice  of  their  being  compelled  to  go  into  evidence 
in  a  cause,  and  proceed  to  the  hearing,  after  the  whole  subject  of 
the  suit  was  at  an  end.  He  perfectly  agreed  with  the  principles 
stated  in  the  cases  which  were  cited,  that,  except  in  special  cir- 
cumstances, the  Court  would  not,  on  motions  to  dismiss,  enter  into 
any  considerations  beyond  those  relating  to  the  conduct  of  the 
cause.  In  this  case,  he  thought  it  right  to  order,  that  the  mo- 
tion should  stand  over,  to  give  the  Plaintiff  an  opportunity  of  ap- 
plying to  stay  proceedings  in  the  cause. 

Mr.  Bagahawe,  jun.,  moved  that  the  biU  might  be  dismissed,       Dw.  Id, 
without  costs. 

Mr.  Sidney  Smith  opposed  the  motion,  contending  that  the 
suit  had  been  unnecessary  and  oppressive;  and  that  the  Defendant 
had  been  forced  to  proceed,  by  being  attached  for  want  of  anawer 
4Uid  committed  to  prison.  He  had  afterwards  been  discharged 
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from  cnstody,  but  the  General  Order  made  him  liable  to  another 
attachment  in  eight  days,  if  he  had  not  answered. 

Mr.  Bagshawe,  jun. — The  attachment  was  before  the  Plaintiff 
had  recovered,  and  whilst  he  had  reason  to  believe  the  suit  would 
be  necessary  to  be  prosecuted  to  a  conclusion.  The  answer  was 
unnecessarily  put  in  after  the  Plaintiff  had  recovered  by  legal 
procesfL 

The  Yics-Chancellob  dismissed  the  biH,  without  costs. 


Gill  v  Gilbakd — yov,  2nd  d:  Sth,  1852. 

THE  same  paper  contained  the  affidavits  of  two  persons^  A,  and 
£.,  sworn  before  a  Notary  Public  in  the  United  States  of  Ame- 
rica. There  were  certain  erasures  and  alterations  in  the  affida- 
vit of  A. 

Mr.  Prendergatt  moved  that  the  affidavit  might,  neverthelesi 
be  filed. 

The  Yicb-Chakcellob  said,  he  was  not  aware  that  there  was 
any  authority  for  allowing  an  affidavit,  which  had  been  alteied, 
to  be  filed,  without  proof  that  the  alteration  was  made  before 
the  affidavit  was  sworn. 

Application  was  subsequently  made  to  the  Court  to  expunge 
that  part  of  the  document  which  contained  the  alterations  and 
erasures,  and  allow  the  rest  to  be  filed. 

The  Yicb-Chaitcellob  ordered  the  document  to  be  filed  as 
the  affidavit  of  B,,  rejecting  the  affidavit  of  ul. 


In  the  Matter  of  Neddt  Hall's  Ebtate— iTov.  Zrd,  185i 
Extncu  from     Mb.  FOBSTER,  for  the  petitioners,  who  sought  to  obtain  pay- 
tere*^f  e^ies     ^®^*  ^^  monies  out  of  Court,  tendered,  as  evidence  of  marriage^ 
of  marriages,  .   , 

baptisms,  and  buriala,  purporting  to  be  signed  by  the  incumbents  of  the  respectiye  parishes,  recoTw 
in  eTidence,  without  further  Terification,  under  the  statute  14  &  16  Vict  c  99,  s.  14. 


Attendance  of  the  Plaintiff  and  a  witness  who  had  made  affidavits  in  the  cause  for  onl  c 
tion,  ordered,  under  the  39th  section  of  stat.  16  &  16  Vict.  c.  86,  at  the  hearing  of  a  claim  founde* 
on  a  legal  demand,  where,  prior  to  that  statute,  the  Court  would  have  given  the  Plaintiff  liberty  ts 
bring  an  action:  DtavUUy.DeavUU^(k^^.^,  zzii). 
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baptisms,  and  burials,  tbe  proof  of  which  was  necessary  to  the 
petitioners*  title,  divers  extracts  from  parish  registers,  signed  by 
the  incumbents  of  the  respective  parishes,  and  certifying  that 
the  extracts  respectively  were  truly  copied  by  them  from  the 
registers  of  the  respective  churches.  He  referred  to  the  Law  o£ 
Evidence  Amendment  Act  (14  &  15  Vict.  c.  99,  s.  14),  and  sub- 
mitted that  the  Court  would  receive  the  extracts^  thus  attested, 
as  evidence,  without  any  further  verification.  The  statute  pro- 
vided as  a  security,  that  any  person  who  shall  forge  the  signa- 
ture, &c.,  or  tender  in  evidence  a  document  with  a  fidse  signa- 
ture, shall  be  guilty  of  a  misdemeanour,  and  be  liable  to  seven 
years  transportation  (s.  17).  In  a  case  before  the  late  Yioe- 
ChanceUor  Parker  (In  re  Canoell  (a)  ),  an  extract,  made  by  the 
incumbent,  or  alleged  incumbent,  of  a  church  at  Montreal,  was 
refused,  on  the  ground  that  the  Act  did  not  extend  to  the  colo- 
nies ;  but  his  Honour  expressed  no  doubt  that  such  an  extract, 
under  the  hand  of  the  incumbent  of  a  church  in  this  country, 
would  be  received  without  further  proof 

The  Yice-Chancellor  said,  that  the  change  in  the  practice  as 
to  the  proof  of  the  extracts  from  the  parish  registers,  which  was 
involved  in  the  reception  of  the  signatures  of  the  alleged  incum- 
bents as  sufficient  evidence  alone,  was  one  of  such  extensive  con- 
sequence, that,  this  being  the  first  case,  he  preferred  that  it  should 
be  brought  before  the  Lords  Justices.  If  the  question  had  been 
decided  by  the  late  Vice-Chancellor  Parker,  he  should  have  fol- 
lowed that  authority;  but  the  point  was  not  determined  by  the 

case  referred  to. 

« 

The  Lords  Justices,  afber  referring  to  the  statute,  52  Geo.  3^ 
c.  146,  on  the  point  as  to  the  officers  with  whom  the  custody 
of  the  parish  registers  was  entrusted^  directed  that  the  extracts 
should  be  received  (6). 

(a)  Not  reported.  of  the  Court  of  Chancery  of  Ireland,— 

(6)   See  In  the  Matter  of  Mahon^t  without  the  authentication  of  his  offi- 

Trmgt,  Bupra,  p.  459,  where  an  affidavit  cial  character,  was  received. 

sworn  before  a  Master  Extraordinary 


VOL.  IX.  0  H.  W. 
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Caie  in  which 
a  Plaintiff  was 
held  not  to  be 
entitled  to  take 
the  eTidence  of 
a  witnew  on 
hii  behalf  hj 
affidayit,  nnder 
the  36th  section 
of  the  itatute 
15  &  16  Vict 
c.  86. 

Appointment 
of  an  Examiner 
to  take  orallj 
the  evidence  of 
a  witneu  re- 
aiding  out  of 
the  jariadiction 
of  the  Court 


T>ee,  6th. 


Orofis  V.  MiDDLBTOK— J^ov.  26ih^  Dec.  6£^  1852. 

Mb.  E.  F.  smith  moyed,  under  the  36tli  section  of  the  Act, 
15  &  16  Vict  c.  86,  that  the  Plaintiff  might  be  at  liberty  to 
take  the  evidence  of  John  Beaky  as  a  witness  in  the  causey  by 
affidavit^  and  that  such  affidavit  might  be  used  by  the  Plaintiff 
at  the  hearing  and  in  all  sabsequent  proceedings.  It  appeared 
that  there  were  two  Defendants^  Beale  and  MidcUetony  who  were 
not  the  parties  principally  interested  in  the  subject  of  the  soit^ 
but  whose  evidences  was  required  as  witnesses.  Both  had  put  in 
their  answers,  Beale  admitting,  and  Middleton  denying,  the  case 
made  by  the  bill.  Issue  was  joined  before  the  Act  came  into 
operation,  but  the  parties  had  entered  into  an  agreement  that 
the  evidence  uhould  be  taken  according  to  the  provisions  of  the 
Act^  and  the  General  Orders  of  the  7th  of  August,  1852.  Beide 
had  gone  to  Australia. 

Mr.  Prtor,  for  the  Defendants,  opposed  the  motion  for  taking 
the  affidavit  of  Beale  only,  but  was  willing  to  consent  that  the 
affidavits  of  both  Beale  and  Middleton  should  be  received.  Tbe 
two  witnesses  would  speak  to  matters  which  had  occurred,  and 
conversations  which  had  taken  place  in  their  presence;  with 
regard  to  which  their  statements  differed :  and  the  most  satis^ 
&ctory  mode  of  examination  would,  perhaps,  be  -viv^  voce, 
confronting  them  with  each  other.  That  being  impossible,  from 
the  absence  of  Beale,  the  just  course  would  be  to  apply  the  same 
mode  of  examination  to  each  of  them,  and  not  to  receive  the 
affidavit  of  Beale,  who  could  not,  in  that  form,  be  cross  examined, 
while  MiddUUm,  the  Defendants'  witness,  was  examined  and 
cross-examined  orally. 

Mr.  E,  F,  Smith,  in  reply,  said  that  the  only  mode  of  exami- 
nation of  Beale  would  be  by  commission,  unless  the  affidavit 
were  received.  The  35th  section  enacted,  that  it  should  not  be 
necessary  to  sue  out  any  commission  for  the  examination  of  'wit- 
nesses "  within  the  jurisdiction  of  the  Court,*'  which  left  com- 
missions for  the  examination  of  witnesses  abroad  to  be  governed 
by  the  former  practice. 

The  Vicb-Chancellor  said,  that  all  the  Judges  of  the  Court, 
who  had  been  consulted  on  this  point,  were  of  opinion  that  the 
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Court  had  power  to  appoint  an  Examiner  for  the  examination  of 
witnesses  yiv^  voce  out  of  the  jurisdiction  of  the  Court;  and  he 
would  in  this  cause  appoint  an  Examiner  in  Australia.  The  par- 
ties might  agree  on  the  person  to  he  named ;  or,  if  not,  the  Court 
would  make  the  appointment.  It  was  not  a  case  in  which  the 
Plaintiff  was  entitled  to  have  the  evidence  of  his  witness  taken 
upon  affidavit 


Sherwood  v,  Vincent — Dec.  Sth  db  22nd,  1852. 

THE  decree  referred  the  cause  to  the  Master  to  take  accounts^  The  Court  re- 

and  in  the  usual  form  directed  the  parties  to  produce  all  books  ^■•d  ^  ^^^ 

and  papers  <&c. ;  and  that  they  should  be  examined  upon  inter-  nation  of  apai^ 

rogatories  as  the  Master  should  direct.     The  Master,  not  being  *J  *®  the  caiue 

QDaer  a  decRO 
satisfied  with  the  affidavit  left  by  one  of  the  parties,  directed  which  had  been 

that  he  should  be  examined  viv4  voce.     The  Examiner  declined  ™^*»  di»ctiiig 

accounts  f^A 
to  proceed  with  the  oral  examination  of  the  party  until  the  opin-  inquiries,  before 

ion  of  the  Court  was  taken.  ^«  "^^^  Pf^*- 

dure  Act  cams 
into  operation. 
Mr.  Terrell  applied  for  the  direction  of  the  Court  that  the 

Examiner  should  proceed  with  the  oral  examination  of  the  party. 

The  Yice-Chancellob  (after  consulting  the  other  Judges)  re- 
fused the  application. 


Ai-KiNSON  V,  The  Oxford,  Worcester,  and  Wolterhamfton 
Railway  Company — Bee.  let,  1852. 

Mr.  BOYILL  moved  (with  consent)  that  publication  in  this  An  application 

cause  (an  old  cause)  might  stand  enlarged  for  two  months,  and  ^  ^^^  y^ 

that  the  evidence  on  both  sides  might  be  taken  orally.  alio  other  direc- 

tions, made  in 
Court,  and  not 
The  Vicb-Chancellor  made  the  order,  observing,  that  if  the  in  Chambers. 

application  had  been  to  enlarge  the  time  only,  it  should  have 

been  made  in  Chambers  (a). 

(a)  See  Proceedings  before  the  Judge  in  Chambers,  art  10. 
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Cook  v.  Haul— JTop.  lUh  its  l7lA,  1852. 

The  enmimh      ON  the  20tb  of  October,  1852,  the  Plaintiff  obtained  the  com- 
drtelr^Snr  ^'^^  ^^^^^^  ^y  petition  at  the  Rolls,  for  the  examination  of  a 

to  be  uken  ,  -«   *  i 

enlly,  acconliDg  to  themodeof  exsmining  witneascs  prescribed  bj  theiections  30, 31,  and  32  of  the 
■tot  15  &  16  Vict.  c.  86. 

Gate  in  which  a  PUtntiff  haring  fiuled  to  giye  •nlficient  cridence,  that  a  neceasary  partj  vs  oat 
•f  the  juriidiction,  the  Court  allowed  the  cauae  to  stand  oyer  to  enable  him  to  gire  inch  proof  ao 
cording  to  the  present  practice  of  the  Court:  SmUh  t.  Edunnh,  Not.  4th  &  9th,  1852,  (Ifi  Jar. 
1041).  Sec  lii^kei  t.  Eades,  (1  Hare,  486);  Eggintou  t.  Burtom^  (Id  488,  n.),  as  to  sapplying 
proof  of  such  absence  after  the  hearing. 

An  order  for  taking  eridence  ander  the  Act  and  the  General  Orders,  in  a  canse  preriouslj  it 
issue,  made  on  the  application  of  the  Plaintiff;  and  the  costs  (of  the  motion)  ordered  to  be  cssts  in 
the  cause:  CabU  t.  Qioper,  Nor.  8th,  1852,  (16  Jar.  169). 

Motion  for  leare  to  prore  the  ezecation  of  a  deed  yivA  roce,  the  Court  gare  leore  to  prore  the  eze- 
cation  by  affidayit:  Ball  t.  CbHer,  M.  R,  Not.  )  1th,  1852,  (L.  T.). 

In  a  cause  at  issue  before  the  new  Procedure  Act  came  into  operation,  and  in  which  poUicstifn 
had  been  enlarged  until  a  period  which  had  not  arrived,  the  Court,  on  the  application  of  tne  Defend- 
ants, ordered  that  the  endence  to  be  used  at  the  hearing  of  the  cause  should  be  taken  in  the  mode 
prescribed  bj  the  stat  15  &  16  Vict.  c.  86,  and  the  General  Orders  of  the  7th  of  August,  18j2; 
and  that,  notwithstanding  the  Plaintiff  stated  that  he  had  incurred  expense  in  the  preparation  of  in- 
terrogatories for  the  examination  of  his  witnesses  under  the  old  system,  no  interrogatories  ham; 
been  filed:  M^Intotk  t.  Grwt  Western  Railvoay  Compai^,  Not.  11th,  1852,  (16  Jur.  1012).  See 
General  Older  39  of  the  7th  of  August,  1852. 

As  to  the  reception  of  an  extract  from  the  Register  of  Deaths  kept  at  the  Consulate  of  Madeira, 
and  Terified  by  the  signature  of  the  Consul  and  the  seal  of  the  Consulate:  See  In  re  Foritesj  V.  C. 
Kinderdey,  Not.  16th,  1852,  (L.  £.). 

The  Court  refused  to  direct  the  examinadon  yvrk  Toce,  before  the  Master,  of  a  Defendant  n  a 
cause,  in  which  the  decree  was  made  before  the  new  Procedure  Act  came  into  operation :  BofsA  r. 
Tomlinmm^  M.  R.,  Not.  19th  &  22nd,  1852,  (L.  T). 

Order  to  examine  witnesses  riT&  Toce,  on  the  application  of  the  Defendant  in  a  cause  at  isaoe  be- 
fore the  new  Procedure  Act  came  into  operation,  notwithstanding  the  Phiintiff  desired  to  proceed 
under  the  former  practice:  Ilotoard  t. Howard^  V.  C.  Kinderdey^  Not.  23rd,  1852,  (L.  E.). 

Order  for  the  oral  examination  of  a  party  in  the  cauae  before  the  Examiner,  under  special  cirann* 
stances,  where  the  decree  was  made  before  the  new  Procedure  Act  came  into  operation:  HedaH  t. 
CheaUe,  Vice-Chancellor  StnaH^  15  Dec.  1852,  (L.  T.) 

On  a  motion  to  dissoWe  an  injunction,  and  a  crosa  motion  to  commit  for  breach  of  the  injunction, 
the  Plaintiff  died  an  affidarit,  after  tlie  motion  had  been  opened;  but  the  Court  rejected  this  sffids- 
Tit,  on  the  ground  that  it  was  only  in  special  cases,  and  where  the  Court  required  information  for 
ita  own  satisfoction,  that  an  affidarit  filed  at  that  period  could  be  receiTod;  for  otherwise  a  motifla 
might  be  interminable.    See  East  Lancashire  Railway  Company  t.  Hattersley  (7  Hare,  86). 

Mr.  Baeon  and  Mr.  Ben'r,  for  the  Plaintiff,  then  tendered  the  Plaintiff  himself^  who  was  is 
Court,  for  oral  examination,  claiming  a  right  to  examine  him  as  a  witness  on  the  motion,  under  the 
40th  section  of  the  stat  15  &  16  Vict  c.  86.  They  contended,  that  the  subpoena  ad  testificsn- 
dum  was  not  necessary,  where  the  witness  chose  to  attend  without  that  process;  and,  being  present, 
there  was  no  reason  for  refusing  his  testimony. 

Mr.  FoUelt  and  Mr.  W.  M.  James  for  the  Defendants. 

Vke-Chancellor  Kinderdey  held,  that  the  same  reason  on  which  the  Court  rejected  the  afEdarit, 
applied  to  the  rejection  of  the  oral  testimony  of  the  witness;  and  that,  if  the  Phiintiff  had  thought 
proper  to  open  his  motion  before  his  cTidence  was  ready,  the  Court  would  not  stop  the  ailment  to 
enable  him  to  complete  it;  and  that,  independently  of  that  objection,  the  introduction  of  oral  testi- 
mony on  a  motion,  under  the  40th  section  of  the  Act,  must  be  procured  by  due  senrice  of  the  writ 
of  subpoena  in  the  ordinary  way,  upon  an  application  to  be  made  before  the  motion  came  on  to  be 
heard :  SmiA  t.  .^troassa  Dock  Compangf, Vice-Chancellor  Kindersley^  Dec  16th,1852.  (Ex  relatiooe)- 
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witness  de  bene  esse  (a);  but  the  Act  15  <b  16  Yict.  c.  86,  hav- 
ing since  come  into  operation,  a  commission  for  the  purpose  of 
executing  the  order  could  not  be  obtained  (s.  35). 

Mr.  Pearson,  for  the  Plaintiff,  moved  that  the  Plaintiff  be  at 
liberty  to  examine  A,  B,  de  bene  esse,  and  that  C,  (of  CheUen- 
ham),  or,  if  he  should  not  be  able  to  act,  D.  (of  CheUenhatn)  might 
be  respectively  appointed  as  Examiner.  The  Plaintiff  desired, 
that,  to  save  expense,  the  examination  should  take  place  at 
Cheltenham,  where  the  witness  resided 

Mr.  Cole,  for  the  Defendant,  submitted  that  the  provisions  of 
the  new  Act  did  not  apply  to  the  examination  of  witnesses  de 
bene  esse.  The  directions  in  the  Act,  with  regard  to  the  ex- 
amination of  witnesses  appeared  to  contemplate  an  open  examin- 
ation "in  the  presence  of  the  parties,  their  counsel,  solicitors, 
or  agents"  (s.  31).  Whereas  the  examination  de  bene  esse  was 
always  secret,  and  it  was  only  published  if  the  witnesses  hap- 
pened to  be  incapable  of  being  examined  at  the  proper  time, 
when  the  cause  was  at  issue;  if  the  witnesses  were  then  capable 
of  being  examined,  the  examination  de  bene  esse  was  never  pub- 
lished. There  was  nothing  to  prevent  the  commission  from  be- 
ing sued  out  in  the  usual  way;  for  the  35th  section  of  the  Act 
said  only,  that  it  should  "  not  be  neoeaaaary  to  sue  out  any  com- 
mission.** The  Defendant  objected  also  to  the  appointment  of 
2>.,  as  Examiner,  in  the  event  only  of  (?.  not  being  able  to  act.  D, 
was  the  person  named  as  the  Defendant's  Commissioner,  and  ought 
to  be  appointed  as  joint  Examiner  with  C. 

The  Vicb-Chancellor,  having  consulted  with  other  Judges  of 
the  Court,  said,  that  the  Court  waa  of  opinion,  that  the  case  of 
the  examination  of  witnesses  de  bene  esse  was  within  the  Act. 
The  general  clause  on  the  subject  enacted,  that — "The  mode  of 
examining  witnesses  in  causes,**  in  this  Court,  "and  all  the  prac- 
tice of  the  Court  in  relation  thereto,  so  far  as  such  practice  shall 
be  inconsistent  with  the  mode  hereinafter  prescribed  of  examining 
witnesses,  and  the  practice  in  relation  thereto,  shall,  irom  and  af- 
ter the  time  appointed  for  the  commencement  of  this  Act,  be 
abolished**  (Sect.  28).  The  clause  afterwards  proceeded  to  give  the 
Court  a  discretion  to  examine  any  particular  witnesses,  either  one 

(a)  See,  on  the  Bubject  of  depoai-  Ellice^  2  Hall  &  T.  424;  &  C,  Macn. 
tions  taken  de  bene  eue,  Forsyth  t.       &  G.,  ov<>rruling  S.  C,  7  Ilarc,  290, 
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way  or  the  otber^  upon  interrogatories  under  a  commission  or  viyi 
Toce;  but  the  latter  mode  of  examination  was  the  general  method 
prescribed  by  the  legislature,  and  which  it  was  the  duty  of  the 
Court  to  adopt,  unless  there  were  special  reasons  to  the  oontraiy. 
The  circumstance,  that  the  depositions  taken  de  bene  esse  were 
not  published,  and  would  continue  not  to  be  published,  was  not 
a  sufficient  reason  for  departing  from  the  general  form  of  exami- 
nation now  to  be  used.  The  evidence  would  be  known  to  the 
parties,  but  it  would  not  be  published  or  used. 

The  Court  did  not  approve  of  the  appointment  of  two  Examin- 
ers: that  would  lead  to  increased  expense,  and  was  found  oppres- 
nve  under  the  former  practice  of  the  Court  with  r^jard  to  Com- 
missioners  (a).  If  the  parties  could  not  agree  on  one  Examiner, 
proposals  for  the  appointment  of  an  Examiner  must  be  laid  be- 
fore him  in  Chambers. 

(a)  See  Gcnend  Order  94,  8th  of  May,  1845. 


iBiamtnation  Ire  bene  efssse. 

THE  ezamisation  of  witnefiset  de  bene  esse  is  to  be  taken  orally  according  to 
the  new  practice :  Cook  t.  Hall,  snpra. 


-♦— 


IBiamtnatton  of  Wiitxit»»t»  ocalls  at  f)t 
f^ractng. 

Deaville  v.  Deaville — Nov.  2Srd,  1852. 
Attendance  of     A  CEEDITOR'S  claim.     The  executor  disputed  the  debt,  and 
Mo^er^^taMs,  ^*  ^^  suggested  at  the  bar  that  there  were  circumstances  of 
for  oral  ezami-    suspicion  appearing  on  the  face  of  the  instrument  put  in  bj  ike 
ondeMhe  39th    ^^^^^^^i  ^  evidence  in  support  of  the  claim, 
section  of  stat 

15  &  16  Vict.         Mr.  Dickinson,  for  the  Plaintiff. 
c  86,  at  the 
hearing  of  a 

claim  founded  Mr.  W.  Morris,  for  the  Defendant, 

on  a  legal  de- 
prior  to  that  The  Vicb-Chancbllor  said,  the  case  was  one  in  which,  before 

statute,  the         ^\j^q  ji^^e  statute,  he  should  probably  have  ffiven  the  Plaintiff 
Court  would       ,,,  .     ,    .  .  ,  ,       ,  J 

hare  given  the    liberty  to  bring  an  action;  and  he  directed  the  case  to  stana 

Plaintiff  liber^  over  until  the  third  day  of  Hilary  Term  next;  and  that  th« 
tobnnganac-  j  j  9 
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Plaintiff  and  William  DeavUle  (a  witness,  whose  depositions  by 
affidavit  had  been  put  in,)  should  attend  on  that  day  to  be 
examined. 


Wilkinson  v.  Stringer — Nov.  \2th^  1852. 

A  CLAIM  by  the  alleged  purchaser  for  the  specific  performance  The  teit  ht  de- 
of  a  contract  for  the  sale  of  land.     The  contract  in  question  was  temOning  whe- 
entered  into  by  Martitij  professmg  to  act  as  the  agent  of  the  amination  of 
Plaintiff  WUkin8(m,  and  Wildea  professing  to  act  as  the  agent  of  J^^*^'^^^* 
the  Defendant  Stringer.     Whether  Martin  was  or  was  not  au-  at  the  hearing 
thorised  by  WHkinscm  to  make  the  contract  for  the  purchase  on  ^*,i^^.j,^^ 
his  behalf    Wilkinson  adopted  it.     The  defence  was,  that  the  ther,  if  the  cause 
Defendant  Springer  had  not  authorised  Wildes  to  enter  into  the  ^^^^^^ 
contract  for  the  sale.     The  affidavits  on  this  point  shewed  that  under  the  old 
the  contract  was  entered  into  and  signed  by  WOdes  and  Martin  S^J^*'*^^ 
on   the   4th  of  February ;  that,  on  the  following  day,    Wildes  have  seen  suffi- 
wrote  to  Stringer  informing  him  of  what  he  had  done.     It  wm  ^^'^^'*' 
stated  that  this  letter  was  lost,  and  that  no  copy  of  it  was  pre-  iirae  on  the 
served;  but  the  affidavits  of  both  Stringer  and  Wildes  said,  that  ^*  '^  ^^""^ 
it  stated  the  contract  to   be  subject   to  Stringer's  approval 
Stringer  did  not  answer  Wildes*  letter  until  the  13th  of  Febru- 
ary, when  he  wrote  to  Wildes  and  declined  to  sell  the  land  on 
the  terms  contained  in  the  contract;  and  spoke  of  communica- 
tions which  he  had  received,  that  the  land  was  worth  more 
money.     This  refusal  to  sell  was  immediately  communicated  by 
Wildes  to  Martin^  but  was  not,  as  it  appeared,  communicated  to 
Wilkinson  until  some  time  in  March  following;  and  during  the 
whole  of  the  intervening  period  it  seemed  that  Wildes  had  ex- 
pectations, which  he  communicated  to  Martin,  that  Springer 
would  be  induced  ultimately  to  adopt  the  contract.    Both  Wildes 
and  Stringer  positively  deposed  that  Wildes  had  no  authority  to 
sell  the  land,  and  Mourtin  did  not,  by  his  affidavit,  distinctly  say 
that  Wildes  represented  himself  to  have  such  authority;  but 
Martin  stated  that  Wildes  did  not,  on  the  occasion  of  entering 
into  the  treaty  and  contract  on  the  4th  of  Februaiy,  say  any- 
thing which  induced  him  to  believe  that  Wildes  had  no  au- 
thority to  sell  the  land.     WUkinsan,  soon  aft^r  he  was  informed 
of  the  refusal  of  Stringer  to  adopt  the  contract,  filed  the  claim. 

Mr.  Bolt  and  Mr.  BovUl  for  the  Plaintiff  contended,  firsts 
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that  the  contract  was,  under  the  drcnmstances,  binding  oo 
Stringer;  or,  secondly,  if  the  Court  thought  the  present  evidence 
was  insufficient,  that  WUdes  and  Stringer  might  be  produced  and 
examined  ondly,  under  the  39th  section  of  the  statute  15  k 
16  Vict  c  %Q, 

Sir  W,  P,  Wood  and  Mr.  WM,  for  the  Defendant. 

Vice-Chahcellob: — ^The  question  which  arises  on  this  claim 
is,  whether  WUdes  was  the  agent  of  Stringer,  and  was^  as  sock 
agent,  authorised  to  enter  into  this  contract,  and  thereby  to  bind 
Stringer;  and  I  am  asked,  i^  on  the  eyidence  before  me,  I  can- 
not make  a  decree  for  specific  performance  of  the  contract  against 
Stringer,  that  I  would  at  least  make  an  order  for  the  viva  voce 
examination  of  the  Defendant  and  one  of  the  witnesses  imder 
the  new  Chanceiy  Procedure  Act,  so  as  to  obtain  further,  and, 
as  it  is  termed,  more  satisfactory  evidence  on  the  questaon  of 
agency  and  authority.  The  true  test  in  determining  what  ought 
to  be  done  on  such  an  application  is  to  consider  whether  sach  a 
case  is  made  out  as  that,  if  the  suit  had  been  commenced  bj 
bill,  and  the  Defendant  had  answered,  and  then  the  parties  had 
gone  into  evidence,  the  Court  would  have  directed  an  issoe  to 
ascertain  the  £act  denied  by  the  answer,  and  on  which  the  ques- 
tion in  the  cause  turned.  If,  at  the  hearing  of  a  cause,  before 
the  Act,  the  Court  would  not,  upon  the  evidence,  have  seen  sof- 
ficient  ground  to  direct  an  issue,  but  would  have  dismissed  the 
bill,  the  Court  will  not  now  direct  the  examination  of  witnesses^ 
upon  the  chance  of  what  might  possibly  come  out  upon  such  an 
examination.  The  question  to  be  considered,  with  r^ard  to  the 
examination  of  the  witnesses  viv&  voce  is,  whether  there  is  rea- 
son to  suppose  that  the  &ct  of  the  agency  of  Wildes,  for  this 
purpose,  would  be  established  by  any  ftirther  evidence^  which 
the  Plaintiff  has  not  yet  had  the  means  of  producing. 

[The  Vicb-Chancellob  then  went  through  the  facts  appear- 
ing upon  the  affidavits,  and  observed,  that,  as  between  Wilkinson 
and  Stringer,  they  amounted  to  no  more  than  this:  that  Wildes 
represented  himself  to  be  the  agent  o£  Stringer,  which  was  denied ; 
but  the  representation  by  Wildes  could  not  bind  Springer,  That 
the  only  other  circumstance  was  the  non-production  of  the  lost 
letter  £rom  Wildes  to  Stringer  of  the  5th  of  February.  As  to 
this,  it  was  positively  sworn  that  it  stated  the  agreement  to  have 
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been  entered  into  subject  to  the  approval  of  Stringer;  and  it 
was  a  corroborating  circumstance  in  £Eivour  of  the  truth  of  this 
representation,  that  Stringer  was,  after  the  receipt  of  it,  in  com- 
munication with  others  on  the  subject  of  selling  the  property 
to  other  persons.  He  spoke  of  doing  this  in  his  letter  of  the 
13th  of  February.  On  the  10th  of  February  Wildes  wrote  a 
letter  to  Martin,  as  the  agent  of  Wilkinson,  in  which  he  said 
he  had  no  doubt  of  obtaining  Stringer's  confirmation  of  the  sale ; 
and  on  the  evening  of  the  same  day  there  was  a  conversation,  in 
which  the  same  thing  was  mentioned,  and  acquiesced  in  by  Mar- 
tin, On  the  receipt  of  such  a  letter,  or  upon  such  a  conversation, 
why  did  not  Martin  immediately  say  "  What  have  I  to  do  with 
Mr.  Stringers  confirmation?  You  represented  yourself  to  me  as 
his  agent,  fully  authorised :  I  accepted  you  aa  such  agent,  and 
Mr.  Stringer  is  bound  by  your  agreement.*^  Instead  of  this,  al- 
though, by  the  agreement  of  the  4th  of  February,  the  contract 
was  to  be  completed  on  the  2oth  of  March,  there  was  no  appli- 
cation for  the  delivery  of  the  abstract,  nor  any  step  taken  to- 
wards completion  until  long  after  the  repudiation  of  the  contract 
was  known  to  the  Plaintiff  or  his  agents.  The  Plaintiff  if  he 
wished  to  treat  the  objection  of  the  Defendant  as  a  nullity,  ought 
to  have  done  so  at  once.] 

I  think,  therefore,  that  this  is  not  a  case  in  which,  on  bill  and 
answer,  and  a  replication  filed  and  evidence  to  this  extent  only, 
the  Court  would  have  felt  it  necessary  to  direct  an  issue;  and  that, 
therefore,  I  ought  not  to  direct  an  examination  of  witnesses  viva 
voce,  as  asked  by  the  Plaintiff  The  claim  must  be  dismissed ; 
but,  looking  to  the  circumstances  under  which  the  contract  was 
entered  into,  I  shall  dismiss  it  without  costs. 

Mr.  EoU  asked,  that  the  dismissal  might  be  without  prejudice 
to  any  bill  to  be  filed  by  the  Plaintiff:  Johns  v.  Mcuon  (supra,  p. 
35). 

Vice-Chancellor  : — I  think  liberty  to  file  a  bill  ought  not  to  j^  g^i,,^  '^  ^ 
be  given.     I  think  the  late  statute  opens  a  new  view  of  that  tablishing  th« 
question.     K I  had  thought  that  a  case  was  made  for  the  exami-  plSitiff  *i^\ 
nation  of  witnesses,  I  should  have  examined  them  here,  rather  claim,  is  not, 

•ince  the  stat. 

15  ft  ]  6  Vict, 
c.  86,  a  ground  for  giving  him  liberty  to  file  a  bill ;  for,  in  a  proper  case,  the  Court,  under  the  39th 
section  of  that  stiitate,  will  direct  a  further  and  oral  eicamiuation  of  the  parties  or  witnesses,  rather 
than  leare  the  parties  to  further  proceedings. 
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The  indone* 
ment  on  a  bill 
or  claim  may, 
under  the  3rd 
■ection  of  the 
•tat  15  k  16 
Vict.  c.  86,  be 
▼aried^atcir- 
ciuiBtancea  re* 
quire;  and, 
therefore,  when 
the  Plaintiff 
has  obtained 
an  order  for 
the  tcnrice  of 
Defendant! 
oatof  thejoiia- 
diction,  fixing 
periods  for  their 
appearance,  the 
indorsement 
may  be  altered 
•oas  to  make 
the  time  speci- 
fied in  the  in- 
dorsement cor- 
respond with 
the  time  alloir- 
ed  by  the  order. 


CHATnsLD*v.  Bbbohtoldt — Dee.  22ndy  1852. 

Mr.  TRIPP  moved  for  leave  to  serve  wvend  Defendant  «mt 
of  the  jorisdiction  (a),  with  printed  copies  of  the  bill  (6).  Sod» 
of  the  Defendants  were  resident  at  Naj^^  others  at  PesCft^  and 
others  at  different  places  in  Hungairy.  The  affidavit  shevtid 
the  time  occupied  in  the  transmission  of  letters  by  the  port  to 
each  of  those  places. 

The  Yioe-Ohakcellor  said,  he  believed  the  proper  times  for 
appearance  of  Defendants  out  of  the  jurisdiction,  in  other  parts 
of  Europe,  were  fixed  in  the  Begistnu's  office. 

Mr.  Tripp  asked  leave  of  the  Court  to  amend  the  indonement 
on  the  printed  bilL  It  at  present  stood  thus — "  We  oommaDd 
you  and  eveiy  of  you,  that,  within  eight  days  after  service  here- 
of,** <&c.,  '*  you  cause  an  appearance  to  be  entered  **  ^  It  bad 
been  proposed  to  file  the  bill  with  the  time  on  tbe  indoneme&t 
left  in  blank,  but  the  Clerk  of  Hecords  and  Writs  had  refused  u 
receive  the  bill  with  any  blanks  in  the  indorsement. 

Vic»-Chancellor: — ^This  point  has  been  brought  before 
the  Judges  of  the  Court.  The  Act  directs  that  the  Defend&Dt 
shall  be  served  ''with  a  printed  biU  of  complaint  or  daimt 
with  an  indorsement  thereon,  in  the  form  or  to  the  effect  set 
out  in  the  schedule,**  "with  such  variations  as  cireumtftaiux^ 
may  require.**  The  form  of  the  indorsement  given  in  the  sche- 
dule is  applicable  to  all  ordinary  cases  where  the  Defendants  are 
within  the  jurisdiction.  If  the  Defendants  are  out  of  the  joiis* 
diction,  and  it  is  necessary  to  obtain  an  order  of  the  Court  fixing 
special  terms  of  service,  the  indorsement  may  be  altered,  and  tbe 
time  fixed  by  the  Court  inserted  instead  of  the  eight  dayS)  ^ 
such  other  variation  made  as  the  circumstances  may  require- 


(a)  General  Order  Sa,  8th  of  Maj,  1845. 
(6)  Sect  3,  Stat.  15  &  16  Vict  c.  86. 
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Snmnctton  to  ^tas  Utoreelrtnsjs  at  Hato. 

Holme  v.  BROWN—iTot;.  2nd,  1852. 

Mb.  KINOLAKE  moyed  to  extend  the  common  injunction  to  An  injnnctioii 
Btay  trial.  tctayatrial 

MiW%J    MUM.  ^^  j^^  ^j  ^^ 

be  granted  on 
Mr.  Freding,  for  the  Defendant,  argued,  that>  the  delay  of  the  ^^^j^^* 
Plaintiff  was  an  objection  to  granting  the  order.     The  action  was  there  hai  been 
brought  in  May;  the  Plaintiff  in  equity  knew  aU  the  circum-  ^^^^^Ji?* 
stances  of  his  case,  but  he  took  no  step  in  equity  until  October;  Plaintiff  in 

and  the  Plaintiff  at  law  was  in  a  position  to  go  to  trial  at  the  f^'"^  *"  "?*" 

''  ^  ing  the  appli* 

Sittings  after  Michaelmas  Term:  Thorpe  ▼.  Hughes  (3  My.  <b  cation;  bat 

Cr.  742),  M'Lane  ▼.  Bipley  (2  Mac.  &  G.  274),  Scatsan  v.  Gaufy  J^j^^^^^^j^^ 

(1  Hare,  99).  application  is 

inade  is  not  on 

The  Vicb-Chancellor  made  the  order,  and  said,  it  was  true  ^,i^ting  it,  if 
that  the  Plaintiff  in  equity  could  not,  after  having  unnecessarily  the  trial  be  not 
delayed  his  proceeding,  come  at  the  eve  of  the  trial  to  extend  °"^' 
the  common  injunction;  but  that  rule  applied  where  the  trial  ,  On  dispens- 
was  immediately  proximate.     In  this  case  the  trial  could  not  ^darit  of  ^ 
come  on  until  after  the  term,  and  the  Defendant  in  equity  might  menu  (tince 
relieve  himself  from  the  injunction  by  putting  in  his  answer.         ^f  ^^  pnctice 

on  common 
and  special  injunctions)  on  the  application  for  an  injunction  to  stay  proceedings  at  law  by  a  party 
out  of  the  jurisdiction,  upon  proof  of  such  absence,  and  on  service  of  the  bill  on  the  attorney  in  the 
action:  Seti^iton  v.  /Mrran,  Vice-Chancellor  Stuart,  Dec.  6,  1852,  (L.  E.). 


Jnterrogatortw. 

Lambert  v.  Lohas — ^av.  13th,  1852. 

A  PLAINTIFF,  who  has  filed  a  written  copy  of  his  bill  under 
the  stat  15  &  IG  Yict.  c.  86,  &  6,  may  file  interrogatories  under 
B.  12,  notwithstanding  the  time  aUowed  for  filing  the  printed 
copy  has  not  expired,  and  he  has  not  filed  such  printed  copy. 

Mr.  AmphleU,  for  the  Plaintiff. 
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LEGACY  DUTY  ACT. 


[Appikvix  I. 


THE  teit  of  determiniDg  whether  an  oral  examination  of  witnesiet  ongbt  to  be 
directed  at  the  hearing  of  a  cause  ii,  to  consider  whether,  if  the  cause  had  been 
heard  upon  eridence  under  the  old  practice,  the  Court  would  hare  seen  mfficiest 
ground  for  directing  an  issue  on  the  fiict  in  dispute :  Wilkin»om  v.  Stringer,  (Appi, 
p.  zxiii). 


Applicationa 
for  the  assist- 
ance of  the 
Jndges  of  the 
Courts  of  com- 
mon law  un- 
der the  statute 
14  &  15  Vict, 
c.  83, 1. 8. 


Jttlrgejs  of  ttft  dtouvt^  of  iffommon  Eatai. 

Hat  v.  Willoughby— iVW.  11^^,  1852. 

IN  tliia  case  it  was  desired  that  the  Court  should  have  the  as- 
sistance of  one  of  the  Judges  of  the  Courts  of  Common  I^w 
under  the  Statute  14  &  lo  Vict.  c.  83,  which  (s.  8)  enables  ei- 
ther the  Master  of  the  Holla  or  any  of  the  Vice- Chancellors  "to 
sit  with  the  assistance  of  any  Judge  of  either  of  her  Majesty  s 
Courts  of  Common  Law  at  Westminster,  upon  the  request  of  the 
Lord  Chancellor,  if  any  such  common  law  Judge  shall  find  it 
convenient  to  attend  upon  such  request.** 


Mr.  Bolt  inquired  whether  it  was  necessary  that  he  should 
make  the  application,  on  behalf  of  the  parties,  to  the  Lord  Chsn- 
cellor. 

The  Vicb-Chajjcellob  said,  it  was  not  necessary;  he  would 
himself  write  to  the  Lord  Chancellor,  to  ask  his  Lordship  to  re- 
quest that  the  Court  might  have  the  assistance  of  one  of  the 
learned  Judges  (a). 

(a)  The  case  was  heard  before  the  Vice- Chancellor  T^tmer  and  Mr.  Justice 
WiffMrnan,  Dec.  11th,  1852,  at  Lincoln's  Inn. 


EeBflfB  JButg  act* 


APPLICATION  for  payment  out  of  Court  to  legatees  of  legacies  paid  in  oirfer 
the  Legacy  Duty  Act,  (36  Geo.  3,  c.  52),  to  be  made  to  the  Judge  in  Chsmben: 
/ft  the  Matter  o/L,  A,  Batard,  (A pp.,  p.  xliii). 
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Eettet  of  Ettotnes  to  umbi  fiSltmtz  out  of 

©Otttt. 

WHERE  the  powers  of  attorney  were  of  an  old  date,  the  Court,  although  the 
sums  to  be  received  are  small,  mast  be  satisfied  by  recent  evidence  that  the  credi- 
tors who  executed  the  powers  are  still  living:  Bird  v.  Bird,  (App.,  p.  zliv.) 


iEotiott  for  Becree. 

Cousins  v.Yasey — Bee.  17th,  1852. 

THE  answers  in  the  cause  were  filed  before  Michaelmas  Term,  A  Plaintiff  in  a 
and  the  Plaintiff,  after  the  New  Procedure  Act  came  into  oper-  ^  |,y  ^^^  ^^ 
ation^  gave  the  Defendants  a  montlL*s  notice  of  motion  for  a  ^^^ "  ^^^^  ^ 
decree,  under  the  15th  section  of  the  15  &  16  Vict.  c.  86,  and  u  &;  15  yict. 
the  22nd  General  Order  of  the  7th  of  August,  1852.  Upon  hav-  c.  86,  came  in- 
ing  given  the  notice  the  Plaintiff  applied  to  the  Clerk  of  Becords  maymove  for 
and  Writs  for  a  certificate  to  the  Registrars,  that  the  cause  was  •  decree  under 
in  a  fit  state  to  be  set  down  for  hearing,  in-order  that  the  Eegis-  of  that  statute, 
trars  might  set  it  down  according  to  the  27th  General  Order  of 
l^e  7th  of  August,  1852.     The  Oerk  of  Eecords  and  Writs 
doubted  whether  the  case  of  a  suit  instituted  before  the  New 
Procedure  Act  came  into  operation  was  within  the  provisions  of 
the  15th  and  16th  sections,  and  the  General  Orders  founded 
thereon. 

Mr.  Prendergcisty  stating  the  doubt  which  had  been  raised, 
moved  ex  parte  that  the  Clerk  of  Records  and  Writs  might  be 
ordered  to  issue  the  necessary  certificate  that  tHe  cause  was  ripe 
for  hearing. 

The  Yiob-Changellob,  after  reserving  the  point  for  the  con- 
sideration of  the  Judges,  said,  they  were  of  opinion  that  the  clause 
enabling  a  motion  to  be  made  for  a  decree  applied  as  well  to 
suits  commenced  before  as  since  the  Act  came  into  operation. 
— JEx  rdcUione, 


xxxii  PARTIES.  [Appkbdix  L 


^txt  of  Urn. 

CASE  in  which  the  executon  of  a  fiither  who  BuiriTed  and  hecame  the  mIc  next 
of  kin  of  hiB  deceased  children,  may  be  appointed  by  the  Court  under  the  44th  sec- 
tion of  the  15  ft  16  Vict.  c.  86,  to  represent  the  estates  of  the  deceased  children  for 
the  purposes  of  the  suit:  StcaUow  ▼.  BinuM^  (App.  p.  xWii). 

See  the  case  of  executors  who  had  not  prored  the  will:  J5r  parte  CVMwr  (Id^ 
p.  xlvii). 

♦ 

DooDY  V.  HiooiNS— .Var.  Sthy  dth,  d;  16tA,  1853. 
The  testator,       JOHN  ADAMS,  by  his  will,  dated  in  1811,  devised  unto  hb 
incoi^^of  his      ^'^®  Jane  Adams,  and  two  persons  named  Higgiiis  and  Ifasefield' 
residuary  real 

and  personal  estate  to  A.  for  life,  and,  after  her  decease,  to  B.  for  life,  directed  his  trustees  then  to  sel^ 
his  estates,  and  divide  the  proceeds  onion^t  **  the  following  persona,  or  their  heirs,  forever— tli^ 
grandchildivn  of  C,  the  gmndchildren  of  D.,  and  the  grandchildren  of  E:""— //eU,  that  the  vxi 
** heirs**  was  to  be  construed  heirs  according  to  the  nature  of  the  property;  and  it  being  in  tbis  ca>? 
given  as  money,  **  heirs'*  wns  construed  **  next  of  kin:"  that  the  grandchildren  of  C,  D.,  aM  ^« 
living  at  the  death  of  the  testator,  and  afterwards  bom  during  the  lives  of  the  tenants  for  life,  ami 
the  next  of  kin  of  any  of  them  who  predeceaaed  the  surviving  tenant  for  life,  were  entitled  to  tht 
residuary  estate,  the  next  of  kin  of  each  deceased  grandchild  taking  the  deceased  grandchiM'i 
share:  that  the  words  **  for  ever*"  did  not  alter  the  character  of  the  persons  who  were  to  take,  the  oak 
import  of  such  words  being,  that  the  persons  who  were  to  take  took  absolutely. 

That  the  Court,  being  satisfied  that  neither  the  heirs-at-law  nor  the  personal  representativt^  of 
the  deceased  gmndchildren  had  any  reasonable  ground  of  claim,  it  was  not  necessary  to  make  them 
parties  to  the  suit 

That  the  other  grandchildren  and  the  next  of  kin  of  the  deceased  grandchildren  of  the  teiutar 
must  be  brought  before  the  Court,  on  the  further  prosecution  of  the  suit,  by  being  served  with  nodcf 
of  the  decree  under  the  8th  Rule  of  the  42nd  section  of  the  Act  15  &  16  Vict.  c.  86. 

Where  an  estate  is  to  be  sold  under  the  decree  of  the  Court,  the  general  rule  (with  a  posfikW 
exception  in  some  cases  of  extreme  difficulty)  is,  that  all  the  parties  interested  in  the  proceeds  mvH 
to  secure  a  proper  and  advantageous  sale,  and  protect  the  title  of  purchasers  from  being  open  to 
inquiry  or  impeachment,  be  parties  to  the  suit,  or  be  served  with  notice  of  the  decree  under  the  8tb 
Rule  of  the  42nd  section  of  the  Act  15  &  16  Vict  c.  86. 

The  51st  section  of  the  Act  15  &  16  Vict  c  86,  which  empowers  the  Court  to  adjudicste  on 
questions  between  some  only  of  the  parties,  does  not  render  the  decision  binding  on  the  abvQt 
parties,  as  the  42nd  section  of  the  same  statute  does,  when  notice  of  the  decree  has  been  ktv^ 
under  the  8th  Rule. 

The  expense  of  ascertaining  the  kinship  of  the  next  of  kin  of  the  deceased  grandchildren  wa^^ 
to  fiJl  upon  the  general  estate  of  the  testator,  as  such  next  of  kin  are,  equally  with  the  sorriTing 
grandchildren,  his  legatees;  and  therefore,  as  the  number  of  grandchildren  must  be  aacertninfil 
before  the  fund  could  be  divided,  it  would  be  unjust  to  the  next  of  kin  of  the  deceased  granddiil* 
dren  that  the  inquiry  should  stop  without  ascertaining  their  kinship,  thereby  throwing  the  expeiue 
of  such  proof  upon  their  shares  of  the  fund. 

A  distinction  between  suits  by  creditors  and  suits  by  legatees  is,  that,  in  suits  by  arditors,  where 
one  sues  on  behalf  of  others,  the  law  gives  a  power  to  the  trustees  to  deal  with  the  estate,  which  it 
does  not  give  in  the  case  of  legatees.  

A  suit  by  creditors  under  a  trust  deed  allowed  to  proceed  against  the  trustees  without  a  penooal 
representative  of  the  deceased  debtor,  the  author  of  the  trust,  where  no  such  representative  existed 
and  his  estate  was  insolvent:  Cka^Sftrt  v.  Hwdlam^  (App.  p.  xlvi). 
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their  heirs  and  assigns,  all  his  freehold  estates,  upon  the  trosts 
thereinafter  declared;  and  he  bequeathed  all  his  leasehold  and 
personal  estate  to  the  same  trustees,  their  executors,  &c,  upon 
trust,  out  of  the  rents,  issues,  interest,  and  profits,  of  all  his 
estates,  to  pay  the  annuities  therein  mentioned;  and  the  will 
proceeded  as  follows : — "  I  give  and  bequeath  to  my  dear  wife 
Jcme  Adams  and  Elizabeik  Bennett  her  sister,  or  the  survivor  of 
them,  at  their  own  disposal,  my  share  in  the  house  I  now  live 
in,  with  the  books,  plate,  linen,  and  furniture.  I  give  and  bequeath 
to  my  dear  wife  Jems  Adams  all  the  rest  and  residue  of  the  in- 
come of  my  estates,  freehold,  leasehold,  and  aU  other  my  personal 
estates  and  effects,  of  what  nature  or  kind  soever,  for  her  natural 
life;  and  after  her  decease,  to  her  sister  Elizabeth  Bennett,  if  she 
is  the  survivor,  for  her  natural  life;  and  then,  upon  trust,  for 
Robert  Higyins  and  WUliam  Masefield,  or  the  survivor  of  them, 
their  heirs,  executors,  administrators,  or  assigns,  shall  and  do  ab- 
solutely sell  the  whole  of  my  estates  not  before  disposed  o^  and  call 
in  my  securities  to  pay  the  following  legacies."  After  specifying 
certain  pecuniary  legacies,  the  will  continued : — "  The  residue  of 
my  estates  I  estimate  at  about  6000^.,  which,  be  it  more  or  less, 
it  is  my  desire  that  it  be  divided  equally,  share  and  share  alike, 
amongst  the  following  persons,  or  their  heirs,  for  ever:  to  the 
grandchildren  of  my  uncle  John  Adanis,  late  of  Church  Aston, 
deceased;  also  to  the  grandchildren  of  my  uncle  Bichard  Wheat' 
ley,  late  oi  Newport,  deceased;  also  to  the  grandchildren  of  my 
uncle  Samuel  Wlieatley,  late  oi  Newport,  deceased."  And  the  tes- 
tator appointed  his  wife  Jane  Adams,  Iliggins,  and  Masefield,  his 
executors. 

Jatve  Adams,  the  widow,  entered  into  ix)sse8sion  of  the  rents 
and  profits  of  the  estate ;  and,  upon  her  death,  Elizabeth  Bennett 
entered  into  possession  of  the  rents  and  profits.  Elizabeth  Bennett 
died  in  January,  1852.  After  her  death,  and  the  death  of  the 
sxuriving  trustee,  the  claim  was  filed  by  two  of  the  grandchildren 
of  Samuel  Wheafley  against  R.  G.  Higgins,  the  heir^t-law  and 
personal  representative  of  the  last  survivor  of  the  three  trustees, 
J,  Walker,  the  administrator  de  bonis  non  of  the  testator  John 
Adams,  and  who  was  also  a  grandson  oiSaanuel  Wheatley,  C,  Lom- 
rence  the  heir-at-law,  and  Ann  Lawrence  the  personal  represen- 
tative of  a  grandson  of  Richard  Wlieatley,  which  grandson  had 
survived  the  testator,  and  died  in  the  lifetime  of  Elizabeth  Ben- 
nett, and  W,  UndreU,  the  sole  next  of  kin  of  a  granddaughter  of 
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Samuel  WhecUleyy  which  granddaughter  mirvived  the  testator,  asd 
alflo  died  in  the  lifetime  of  Elizabeth  Bennett  The  daim  sUt«d 
that  a  share  in  the  residuary  real  and  personal  estate  of  the  tes- 
tator was  claimed  hy  J.  WtUkin  in  his  own  right,  as  one  of  the 
grandchildren  of  Samuel  Wlteatltf/;  a  share  hy  the  Defendant 
Charles  Lawrence,  in  his  own  right,  as  heir-at-law  of  John  Late- 
rence,  a  deceased  grandchild  of  Richard  Wheadey;  the  same 
share  by  Ann  Lawrence,  as  the  legal  i^eryonal  representative  of 
John  Lntorence;  and  a  share  by  W,  IhidreU,  as  next  of  kin  of 
Mary  Undrdi,  a  deceased  grandchild  of  Samrnd  Wheaiky, 

The  PlaintiiTs  claimed  to  have  the  real  estate  of  the  testotur 
sold,  and  the  produce  thereof  and  his  jiersonal  estate  adminis- 
tered. 

Mr.  E,  F.  Smith,  for  the  Raiutiffs,  submitted,  that,  as  there 
were  before  the  Court  persons  representing  every  class  of  the 
grandchildren,  or  of  the  real  or  ])er8onal  rej)re3entative8  of  grand- 
children, who  could  be  intei-ested  under  the  will  of  the  testator, 
the  Court  might,  under  the  51st  section  of  the  stat.  Id  k  16 
Vict.  c.  86,  adjudicate  on  the  question  of  construction,  and  direct 
the  trust  estate  to  be  sold,  without  requiring  the  other  persons 
or  classes  of  persons  interested  to  be  made  parties^  either  at  the 
present  hearing,  or  on  the  subsequent  general  proceedings  The 
18th  Order  of  the  16th  of  October,  1852,  prescribed,  that  the 
Judge  in  Chambers  '*  is  to  be  satisfied,  by  proper  evidence,  that 
all  necessary  parties  are  to  be  served  with  notice  of  the  onler; 
and  thereupon  directions  are  to  be  given  aa  to  the  maimer  in 
which  each  of  the  accounts  and  inquiries  is  to  be  prosecuted,  the 
evidence  to  be  adduced  in  support  thereof  the  parties  who  are  to 
attend,'*  &c.  And  the  19th  Order  enables  the  Judge,  if  he  shall 
think  fit,  to  dispense  with  service  upon  any  party.  The  persoos 
now  before  the  Court  were  the  residuary  devisees;  and  under  the 
3rd  Rule  of  the  42nd  section  of  the  Act,  (15  &  16  Vict  c  86) 
one  of  such  devisees  might  have  a  decree  for  the  execution  of  the 
trusts,  without  serving  the  others,  who  were  in  the  same  position. 
Under  these  circumstances,  and  considering  the  great  number  of 
persons  who  had  become  interested  in  the  trust,  it  was  submitted, 
that,  to  save  the  expense  of  bringing  in  so  many  parties,  and  of 
shewing  their  repective  titles  or  pedigrees,  the  Court  would  diir 
pense  with  the  service  of  the  decree  upon  the  absent  parties, 
under  the  8th  Rule  of  the  42nd  section  of  the  Act.— iTan^y  ^' 
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Harvey  (4  Beav.  215),  Smart  v.  Bradaiock  (7  Beav.  500),  and 
Batten  v.  Pa/rJUt  (2  Y.  k  C.  0.  C.  343)  were  mentioned. 

Mr.  Phillips^  for  the  Defendant  C,  Lawrence. 

Mr.  Murray y  for  W,  UndreU, 

Mr.  Denisan,  for  /.  Watkin  and  P.  G.  Higgins. 

Mr.  RusseUy  for  -inn  Lawrence, 

On  the  question  of  the  construotion  of  the  wHl, — that  heirs 
must  be  read  as  next  of  kin,  Gittings  v.  M'Dermott  (2  My.  k  K, 
69)  was  referred  to.  On  the  point,  whether  the  representatives 
of  grandchUdren  dying  in  the  lifetime  of  the  tenant  for  life,  took 
by  substitution;  or  the  word  "or,"  should  be  read  "and  :"  Price 
V,  LocMey  (6  Beav.  180),  Burrell  v.  Baakerfidd  (11  Beav.  525), 
Salishv/ry  v.  Petty  (3  Hare,  86),  Davenport  v.  UarAury  (3  Ves. 
257),  MorUagu  v.  Nucdla  (1  Russ.  165),  and  Girdlestone  v.  £>oe 
(2  Sim.  225),  were  cited. 

Vice-Chancellor: — There  are  three  questions  in  this  case: 
first,  who  are  the  parties  entitled  to  the  residuary  estate  of 
the  testator;  secondly,  whether  the  suit  is  properly  constituted 
to  enable  the  Court  now  to  declare  its  opinion  upon  that  ques- 
tion ;  and  thirdly,  whether  it  be  necessary  to  bring  other  parties 
before  the  Court  in  the  further  prosecution  of  the  suit. 

The  first  question  is,  who  were  the  persons  intended  by  the 
testator  to  take  under  the  disposition  of  the  residue  to  "the  follow- 
ing persons  or  their  heirs."  I  have  looked  into  the  cases  which 
were  cited  in  the  argument,  and  into  many  other  cases  upon  this 
point;  and  I  think  that  the  words  "or  their  heirs,"  must  be  con- 
strued as  words  of  substitution;  and  that  the  word  "  heirs"  must 
be  construed  heirs  according  to  the  nature  of  the  proi)erty,  that 
is,  next  of  kin;  the  property  being  given  as  money  to  the  persons 
intended  to  take.  The  true  construction  of  this  will,  in  my 
opinion,  is,  that  the  grandchildren  of  the  three  persons  named, 
who  were  living  at  the  death  of  the  testator,  and  who  were  after- 
wards bom  during  the  lives  of  the  tenants  for  life,  and  the  next 
of  kin  of  any  of  them  who  predeceased  the  surviving  tenant  for 
life,  are  entitled  to  the  residuary  estate;  the  next  of  kin  of  each 
deceased  grandchild  taking  the  deceased  grandchild's  share. 

It  was  scarcely  disputed,  that  this  would  be  the  proper  con- 
struction if  the  disposition  had  been  "to  the  following  persons  or 
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their  heirs,**  simply,  bat  it  was  attempted  to  found  a  distinction 
upon  the  addition  of  the  words  **  for  ever.*'  Those  words,  how- 
ever, seem  to  me  to  import  no  more  than  that  the  persons  who 
are  to  take,  take  absolutely;  and  they  cannot,  I  think,  alter  the 
character  of  the  persons  who  are  to  take. 

It  was  also  argued,  that  the  word ''  or"  ought  to  be  read  "  and  f 
and  that  upon  that  construction  the  personal  representatives  of 
the  deceased  grandchildren  would  be  entitled.  But  I  see  no  rea- 
son for  altering  the  words  of  the  will ;  and  if  the  testator  had  m- 
tended  the  personal  representatives  to  take,  the  words  ''or  their 
heirS)**  might  have  been  omitted  altogether.  That  the  heizs  at 
law  of  the  deceased  grandchildren  cannot  in  this  case  be  oi- 
titled  to  take  by  the  description  of  heirs  is,  I  think,  beyond  all 
doubt. 

The  second  question  is,  whether  the  Court  is  now  in  a  position 
to  declare  who  are  the  persons  entitled ;  and  I  am  of  opinion  thai 
it  is.  The  rule  of  the  Court  upon  this  subject  is  well  laid  down 
in  BunneU  v.  Foster  (7  Beav.  540).  If  the  Court  is  satisfied  that 
the  absent  parties  have  no  reasonable  ground  of  claim,  it  will 
decide  the  question  in  their  absence,  and  will  not  require  that 
they  should  be  made  parties  to  the  suit.  It  will  not  be  neces- 
sary, therefore,  either  that  the  heirs  at  law,  or  the  personal  repre- 
sentatives of  the  deceased  grandchildren,  should  be  made  parties 
to  the  suit. 

The  third  and  more  difficult  question  is,  whether  it  is  necessair 
that  other  parties  should  be  brought  before  the  Court  in  the  fur- 
ther prosecution  of  the  suit.  And  after  having  very  anxiouslj 
considered  this  question,  with  a  view,  if  possible,  to  save  expense 
to  the  parties,  and  after  communicating  with  the  other  Judges 
upon  it,  I  am  of  opinion  that  the  other  grandchildren,  and  the 
next  of  kin  of  the  deceased  grandchildren,  must  be  brought  before 
the  Court  in  the  further  prosecution  of  the  suit,  by  being  seired 
with  notice  of  the  decree,  according  to  the  New  Procedure  Act 
The  estate  in  this  case  is  to  be  sold  under  the  decree,  and  each 
of  these  parties  has  as  much  interest  in  its  being  properly  and 
advantageously  sold  as  the  Plaintiffs  themselves  have.  Common 
justice,  therefore,  seems  to  require  that  they  should  be  represented 
in  the  sale.  Again,  it  is  of  great  importance  that  the  titles  of 
purchasers  imder  the  decrees  of  the  Court  should  not  be  open  to 
impeachment ;  and  this  can  hardly  be  effected  where  the  sale  takes 
place  in  the  absence  of  interested  parties.     The  Court,  indeed, 
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where  it  proceeds  in  the  absence  of  parties,  might,  and,  from 
what  is  to  be  found  in  the  Lord  Chancellor's  "  Treatise  on  the 
Law  of  Property,"  (p.  682),  would,  protect  a  bonll  fide  purchaser 
under  its  decree;  but  surelj  the  absent  parties  would  have  the 
right  to  inquire  into  the  question  of  bona  fides.  It  is  true,  that 
the  same  difficulties  which  present  themselves  in  this  case,  equally 
apply  to  the  case  of  a  suit  by  creditors,  where  one  is  permitted  to 
sue  on  behalf  of  himself  and  others;  but  it  is  to  be  observed,  that 
the  law  in  that  case  gives  a  power  to  the  trustees  to  deal  with 
the  estate,  which  it  does  not  give  in  the  case  of  legatees. 

I  have  examined  the  cases  upon  this  subject  in  the  hope  that 
I  might  find  some  means  of  avoiding  the  necessity  of  bringing 
these  parties  before  the  Court;  but  I  have  found  no  case  in 
which  the  Coiurt  has  permitted  one  legatee,  or  one  cestui  que 
trust  to  represent  the  others,  where  the  estate  was  to  be  sold  im- 
der  the  decree,  except  the  case  of  Batten  v.  PwrfUt  (2  T.  k  C.  C.  C. 
343),  and  the  grounds  of  that  decision  do  not  appear.  The  case, 
however,  was  very  peculiar  in  its  circumstances,  the  legislature 
having  enabled  the  distribution  of  the  fund  upon  the  petition 
of  any  party  interested.  In  the  other  cases,  in  which  accounts 
only  were  directed,  there  was  not  the  same  difficulty  in  proceed* 
ing  in  the  absence  of  all  the  parties;  for  the  Court  would  of 
course  secure  for  the  absent  parties  their  shares  of  what  was 
found  due  on  the  bdance  of  the  account ;  and  if  more  was  com- 
ing to  them  they  might  sue  for  it,  as  they  were  not  bound  by 
the  accounts  taken  in  their  absence.  I  am  not  prepared  to  say 
that  the  Court  would  in  no  case  proceed  to  a  sale  without  all 
the  parties  interested  being  made  parties  to  the  suit;  but  I 
think  it  can  be  done  only  in  extreme  casea^  and  that  it  ought 
not  to  be  done  in  this  case. 

It  was  urged,  on  the  part  of  the  Plaintiff,  that  the  expense 
and  difficulty  of  ascertaining  the  parties  ought  to  induce  the 
Court  to  dispense  with  them ;  but  it  is  manifest,  that,  at  all  events^ 
the  number  of  grandchildren  must  be  ascertained  before  the 
fund  can  be  divided;  and  it  would  be  most  unjust  to  the  next 
of  kin  of  the  deceased  grandchildren,  that  the  inquiry  should 
stop  at  that  point;  for  then  the  expense  of  ascertaining  their 
kinship  would  fall  upon  their  shares,  and  not  upon  the  general 
estate,  as  I  conceive  it  ought  to  do,  they  being  as  much  the  tes- 
tator's legatees  as  the  surviving  grandchildren. 

It  is  right  to  observe,  that  there  is  now  less  reason  for  di^- 
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penaing  with  the  parties  than  there  formerly  was,  as  the  legis- 
biture  has  provided  an  easj  means  of  bringing  parties  before 
the  Court)  hy  serving  them  with  notice  of  the  decree;  and  the 
Orders  enable  the  parties  to  be  dispensed  with  in  case  of  absence 
or  other  sufficient  cauHe ;  and  the  parties  who  come  in  mav  be 
classed.  It  is  to  be  observed  also,  in  support  of  the  view  which 
I  have  taken  of  this  case,  that  the  51st  section  of  the  A(t, 
which  empowers  the  Court  to  adjudicate  on  questions  betweeo 
some  only  of  the  parties,  docs  not  render  the  decision  binding 
on  the  absent  parties,  as  the  i2ud  section  does,  when  notice  of 
the  decree  has  been  served. 

I  think  it  right  further  to  add,  that  the  difficulty  which  pre- 
sents itself  in  this  case  did  not  escape  the  attention  of  the  Clun- 
oery  Commissioners :  it  was  much  considered  by  them,  and  it 
was  felt  that  the  only  effectual  remedy  would  be  to  constitute  a 
real  representative,  which  was  suggested  by  their  Report 
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GoLDSuiD  V.  SroyEHEWER — Xov,  llthj  Dec.  15th,  1852. 

Sir  r.  P.  WOOD  and  Mr.  GoUlsmul  for  the  Plainti^  in  * 
claim  for  foreclosure,  where  it  appeared  by  the  affidavits  that  a 
second  mortgagee  of  the  estate,  who  was  a  Defendant,  wa&  a 
trustee  for  persons  interested  under  marriage  settlements,  aoil 
who  were  not  before  the  Court,  submitted  that  the  absent  par- 
ties were  sufficiently  represented  to  be  bound  by  the  decree,  un- 
der Rule  9  of  sect.  42  of  the  Act  15  &  16  Vict.  c.  SQ. 

Vice-Chancellor  : — ^This  is  a  claim  for  foreclosure  by  a  fin4 
mortgagee  against  the  mortgagor  and  the  second  mortgagee. 
Before  the  hearing  of  the  claim  the  second  mortgagee  filed  an 
affidavit,  in  which  he  stated  that  the  second  mortgage  'was  heM 
by  him  as  the  trustee  of  a  marriage  settlement,  under  which 
trusts  were  declared  for  the  husband  and  wife  for  their  lives, 
and  for  the  children  of  the  marriage  in  remainder;  and  that 
some  of  the  shares  of  the  children  had  been  again  made  the 
subject  of  other  settlements.  The  case  was  opened  to  the  Court 
before  the  Act  of  the  15  &  16  Vict.  c.  86,  came  into  operation; 
and  it  then  stood  over  at  the  request  of  the  Plaintiff,  that  the 
benefit  of  the  New  Rules,  with  regard  to  parties,  might  be  had. 
The  question  now  is,  whether,  in  order  that  a  decree  for  fore- 
closure might  be  made,  it  is  sufficient  that  the  trustees  of  monies 
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aecured  bj  the  second  moHgage  are  parties  without  the  cestuia 
que  trust  under  the  settlements  being  also  partiea  I  have 
carefully  considered  the  pointy  with  the  desire  of  relieving  the 
Plaintiff  as  £ax  as  it  could  be  safelj  done,  from  the  necessity  of 
bringing  the  persons  beneficially  interested  before  the  Court.  It 
was  suggested,  that  the  Court  might  act  on  the  principle  which 
i&  applied  in  the  case  of  executors,  and  which  is  now  made  ap- 
plicable, in  proper  cases,  to  the  trustees  of  real  estate.  If  the 
mortgage  had  been  made  to  the  party,  or  become  vested  in  him 
in  the  character  of  executor,  it  would  be  sufficient  to  make  him 
&  Defendant,  without  any  of  the  persons  beneficially  interested; 
and  the  decree  of  the  Court  would  bind  all  the  persons  who 
might  be  so  interested :  but  there  is  this  difference  between  the 
case  of  an  executor  and  that  of  a  trustee,  that  the  executor  has 
the  control  of  the  whole  estate  of  his  testator,  whilst  the  power 
of  the  trustee  is  limited  to  the  particular  fund  which  is  the  sub- 
lect  of  the  trust,  and  he  has  not  necessarily  the  control  of  any 
other  funds,  I  think,  therefore,  that  the  Court  should  not,  by  • 
a  decree  of  foreclosure  against  the  trustee  only,  without  giving 
the  cestuis  que  trust  the  opportunity  of  redeeming,  foreclose  all 
the  parties  interested  under  the  settlements.  Still,  it  is  clear, 
that  the  infants  and  the  trustees  of  the  settlements  which  have 
been  made  of  the  shares  of  the  children  in  remainder  cannot 
reasonably  be  expected  to  be  in  a  position  to  redeem  the  estate; 
and  not  having  the  means  of  redeeming  the  mortgage,  I  think 
it  is  not  necessary  they  should  be  made  parties.  If  the  husband 
and  wife,   and   the  adult  persons  interested  under  the  trusts  • 

of  the  original  settlement  are  made  parties,  the  order  may  be 
made. 

Mr.  GoldUmid,  for  t^''  Plaintiff,  said  that  the  husband,  who 
was  tenant  for  life  under  the  settlement,  was  the  mortgagor,  and 
was  a  party  before  the  Court  in  that  character.  If  it  were  ne- 
cessaiy  to  re-serve  b 'm  with  the  amended  claim,  for  the  purpose 
of  making  him  a  party  to  the  suit,  as  one  interested  under  the 
settlement,  it  would  occasion  great  delay,  as  he  was  residing  in 
Australia. 

Yic»-Chancellob: — ^As  he  is  already  before  the  Court,  yon  a  mortcMor 

may  proceed  without  serving  him  with  the  clsdm  a  second  time,  being  a  defisnd- 

The  order  will  necessarily  give  him  the  right  of  redemption.         J"* 2°  a  claim 
•^  °  ^  *  for  foreclosure, 

in  that  character,  and  who,  in  such  character,  has  a  right  given  to  him  to  redeem,  is  bound  by  ^6 
foreclosure,  in  respect  of  an  interest  which  he  may  hare  as  tenant  for  lifo  under  a  settlement  made 
of  monies  secured  by  a  second  mortgage  of  the  same  estate,  although  sach  latter  interest  be  not  stated 
oil  the  claim.   (See  Bromiit  r.  M^r,  supra,  p.  374). 
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Diitinction  ai 
to  the  noccssitj 
of  makinpf  pcr- 
■oni  beneticiallj 
interested  in 
real  estate  par* 
ties  in  suits  bj 
mortgagees  for 
foreclofkure  or 
aale  of  mort- 
gaged estates, 
against  the 
persons  baring 
the  legal  in- 
terest only, 
where  such  per- 
tons  are  execu- 
tors of  the  mort- 
gagor, and 
where  they  are 
merely  trustees 
of  settlements 
of  the  mcrtgagi* 
ed  property. 


Hanuak  V,  Rihw— Dec.  20</i,  1852. 

A  CLAIM  by  the  mortgagee  of  a  term  of  1000  years,  against 
the  executors  of  the  mortgagor  and  the  devisees  in  trust  of  the 
mortgaged  premises  under  his  will. 

Mr.  SotUhgate^  for  the  Plaintiff,  asked  for  a  sale  of  the  mort- 
gaged i)roperty  inntead  of  a  foreclosure,  under  the  47th  section 
of  the  15  h  16  Vict  c.  80,  and  to  be  admitted  as  a  general  cre- 
ditor against  the  estat-e  of  the  testator  for  such  ix>rtion  of  the 
mortgage  debt  as  the  mortgaged  premises  might  fail  to  realise: 
citing,  as  to  the  latter  relief,  King  v.  Smith  (2  Hare,  239)  (a\ 
The  Defendants  were  the  executors  and  devisees  in  trust  only. 
It  had  been  thought  that  the  cestuis  que  trust  under  the  de- 
vise of  the  mortgaged  premises  might  be  dispensed  with,  under 
the  provision  of  the  9th  Rule  of  the  42nd  section  of  the  Act  lo 
k  16  Vict.  c.  86, 

Mr.  Metcalfe,  for  the  Defendants,  said,  that  they  were  devisees 
of  the  fee  of  the  mortgaged  premises,  and  that  the  trusts  thereoC 
and  of  the  residuary  estate  of  the  testator,  was  to  pay  certain 
annual  sums  to  his  widow,  and  for  the  maintenance  of  Rehecca 
Riley y  and  to  accumulate  the  rents  and  profits  of  the  mortgaged 
premises  until  a  sufficient  sum  was  raised  to  pay  off  any  mort- 
gage that  might  be  due  thereon,  and  afterwards  to  apply  the 
rents  and  profits  for  the  benefit  of  Rebecca  Riley,  until  she  at- 
tained twenty-one,  and  then  to  pay  the  rents  and  profits  to  Rihecca 
Riley,  for  her  life,  for  her  separate  use,  and  upon  her  decease,  in 
trust  for  her  children  then  living;  and  if  there  should  be  no  chil- 
dren of  Reltecca  Riley,  in  trust  for  sale,  with  a  direction  to  divide 
the  monies  to  be  produced  thereby  amongst  six  persons,  named 
in  the  will  There  was  no  present  power  of  sale  vested  in  the 
devisees.  If  the  Plaintiff  were  content  to  sell  the  term  of  yeaw, 
the  Defendants,  as  executors  of  the  testator,  might  possibly  be 
enabled  to  deal  with  that  portion  of  the  estate ;  but  they  had  no 
lM>wer  to  convey  the  fee. 

Vice-Chancellor: — The  object  of  the  Act  in  enabling  trus- 
tees of  real  estate  to  re}>re8ent  the  parties  beneficially  interested 
in  such  proj)erty,  was  to  save  the  expense  of  bringing  before  the 
Court  all  the  cestuis  que  trust,  who  generally,  if  necessary  parties 

(a)  See  Tipping  t.  Potoery  Order  on  further  Directioni,  1  Hare,  412. 
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to  the  conyeyance  of  the  estate,  were  only  so  for  the  purpose  of 
covenanting  with  the  purchaser.  The  trustees  convey  to  the 
purchaser  the  legal  estate,  and  the  Court  deals  with  the  purchase- 
money.  In  Goldmiid  v.  Stoneheiver  (supra,  p.  xxxviii.),  a  claim  for 
foreclosure  was  filed  by  the  first  mortgagee  against  the  mortgagor 
and  the  second  mortgagee,  and  the  latter  filed  an  affidavit  shortly 
before  the  claim  came  on  to  be  heard,  stating,  that  he  was  a  trustee 
for  a  great  number  of  other  persons,  who,  upon  the  decree  of  fore- 
closure, would  be  entitled  to  redeem.  That  was  the  case  of  a 
settlement,  and  not  of  a  will;  and  I  was  of  opinion,  that,  as  the 
trustees  would  be  in  possession  only  of  the  settled  funds,  and  not  of 
funds  applicable  to  the  purpose  of  redemption,  it  would  be  proper 
to  require  that  the  tenants  for  life  under  the  settlement,  and  the 
children  who  had  attained  twenty-one,  should  be  made  parties. 
This  is  the  case  of  a  will,  in  which  the  devisees  in  trust  of  the 
estate  are  also  the  executora,  and  are  therefore  the  (lersons  in 
whom  any  funds  which  may  be  applicable  to  the  payment  of  the 
debts  of  the  testator,  and  to  the  redemption  of  this  estate,  are 
vested.  I  do  not  think  it  will  be  necessary,  therefore,  in  this 
case  to  make  the  cestuis  que  trust  parties.  The  decree  may  be 
made  in  their  absence. 

I  have  had  occasion  to  consider  the  form  of  the  decree  in  a  Form  of  dccne, 
suit  by  a  mortgagee  against  the  estate  of  the  deceased  mortgagor,  "*  J!*!^!!^^  * 
seeking  also  to  enforce  his  security  as  against  the  mortgaged  againat  ai  w«ll 
premises.     The  right  of  the  mortgagee  in  that  character,  is  fore-  ^[^^Sie^ 
closure;  and  if  he  comes  for  that  relief,  and  obtains  foreclosure,  general  estate  of 
he  is  satisfied.     He  has  taken  the  estate  for  his  debt.     K,  on  the  ^g'J,^?***^ 
other  hand,  he  comes  against  the  general  estate  of  the  testator,  he 
may  possibly  be  satisfied  out  of  the  personal  estate,  as  the  primary 
fund  for  the  payment  of  the  mortgage  debt,  and  may  not  need 
the  application  of  the  property  comprif  ei  in  his  security.    A  de- 
cree therefore,  founded,  in  the  first  instance,  on  relief  directly 
against  the  mortgaged  premises,  by  way  of  foreclosure,  and  also 
against  the  general  estate,  would  be  inconsistent.     The  decree, 
which  it  has  appeared  to  me  to  be  right  in  such  cases,  is  to  take 
an  account  of  what  is  due  to  the  Plaintiff  for  principal  and  in- 
terest on  his  mortgage,  then  to  take  the  usual  accounts  of  the 
personal  estate,  and  of  the  debts ;  and  if  the  personal  est>ate  should 
appear  to  be  insufficient  for  the  payment  of  the  debts,  then  an 
account  of  the  other  real  estate  of  the  testator;  and  ascertain 
whether  there  are  any  and  what  incumbrances  on  the  real  estates, 
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other  than  that  of  the  Plaintiff  When  the  case  comes  back,  it 
will  be  in  a  condition  which  will  enable  the  Court  to  give  the 
Plaintiff  the  benefit  of  his  security,  and  also  such  right  as  he  may 
have  against  the  general  estate.     Order  aocordinglj. 


Densem  V,  Elworthy — Zfec.  23rd,  1852. 

On  a  bill  for  A  BILL  to  execute  the  trusts  of  a  will  for  the  sale  and  distribn- 
the  umu  of V  ^^^^  ^^  *^®  proceeds  of  the  real  estate  of  the  testator  amongst 
will,  directing  his  residuary  legatees.  The  trustees  and  all  the  residoaiy  lega- 
tribution**of  the  *^®  ^^^  parties  to  the  suit,  but  one  of  such  legatees  had  tmt- 
proceeds  of  real  ried,  and  her  interest  under  the  will  was  settled  upon  her  mar- 
according  to  the  ™S®  ^^^  *^®  benefit  of  the  husband  and  wife  and  children  of  the 
old  practice,  marriage.     The  trustees  of  that  settlement  were  not  parties  to 

the  r^duruT  ^^^  ^^>  °^^  ^^^  *^®  ^^®  ^^  ^^**  marriage. 

deTiteet  and 

legatee!  before         Mr.  Kardoke,  for  the  Plaintiffs,  submitted  that  the  trustees  of 

//eU^Uiat^e  ^^®  settlement  made  on  the  marriage  of  the  residuary  legatee,  as 

tnisteeB  of  a  well  as  the  children  of  that  marriage,  were  all  cestnis  que  truat- 

the  sSlre^of  one  ^^^  wilder  the  will  of  the  testator,  and  all  sufficiently  rep^e8en^ 

of  the  residuary  ed  by  the  trustees  of  that  will,  within  the  9th  Rule  of  the  42nd 

!>?h«mTri^e,  8«c*'i<>n  o^  ^^^  8^a*"*«  1^  ^  1^  ^ic*^-  c.  86.     It  however,  there 

ought  to  be  par-  were  any  reason  to  think  that  the  title  would  be  open  to  objec- 

the*cW?drCTrof  ^^^^  ^^  ^^^  ^^^^^  parties  were  absent,  the  Court  would  allow  the 

the  maniige  bill  to  be  amended  by  bringing  them  before  the  Court, 
would  be  8u  An- 
ciently rcprc-  t      -r^  «      , 
aented  by  such        Mr.  FoUeU,  for  the  Defendants. 


trusteer. 


The  Vice-Chancellor  said,  that,  when  the  Act  of  Parliament 
had  expressly  enacted  that  trustees  should  represent  the  persons 
beneficially  interested  in  the  estate,  he  had  not  the  slightest  idea 
that  any  purchaser  would  be  allowed  to  say,  that,  because  some 
of  the  cestuis  que  trustent  were  not  })arties  to  the  suit  in  which 
the  decree  was  made,  he  could  object  to  the  title.  Under  the 
Act  the  suit  might  be  instituted  by  one  of  the  residuary  devi- 
sees or  legatees,  and  the  decree  might  then  hare  been  made,  and 
the  other  parties  might  have  been  served  with  notice  of  the  de- 
cree. This  practice  had  been  substituted  for  the  former  one,  of 
bringing  all  the  cestuis  que  trustent  before  the  Court  in  the  first 
instance — a  practice  which  had  its  origin  probably  in  the  right 
of  the  purchaser  under  the  decree  to  covenants  for  title  fironi 
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the  parties  beneficially  interested;  but  which  practice  -was  in 
truth  a  source  of  unnecessary  difficulty  and  expense  in  the  pro- 
secution of  suits.  The  present  suit  was  not,  however,  firamed  in 
the  manner  authorised  by  the  new  Act.  The  Plaintiff  had 
brought  before  the  Court  all  the  residuary  legatees,  but  not  the 
trustees  of  the  settlement  of  one  of  the  shares.  He  was  of  opinion^ 
that,  the  suit  being  framed  in  this  form,  the  trustees  of  the  set- 
tlement should  be  made  parties;  but  he  thought  those  trustees 
would  sufficiently  represent  the  children  of  the  marriage,  and 
that  the  latter  need  not  be  made  parties. 


VarisT)  laegtsfers* 


EXTRACTS  from  parish  registers  of  entries  of  marriages,  baptisms,  and  burials, 
purporting  to  be  signed  by  the  incumbents  of  the  respective  parishes,  received  in 
evidence  under  the  stat.  14  &  15  Vict  c.  99,  s.  14,  without  further  verification :  /• 
iie  Matiar  (/Neddy  Hall's  Etlaie,  (App.,  p.  xvi). 


iiapient  out  of  (tontt. 

In  the  Matter  of  L.  A,  Batabd— i^cw.  24<A,  1852. 

Mr.  MARTELLI  appeared  in  support  of  a  petition  for  the  trans-  Applicatbn  for 
fer  to  the  petitioner  of  17H.  Consols,  the  amount  of  a  legacy  paid  tSt^to  iT^  - 
into  Court  under  the  Legacy  Duty  Act  (36  Geo.  3,  c.  52).  tees  of  legacies 

paid  in  under 
The  ViceChancellob  said,  that  the  application  should  have  {^®  Legacy 
been  made  at  Chambers.     In  all  cases  of  money  paid  into  Court  Geo.  3,  c.  52), 

under  the  Legacy  Duty  Act,  the  order  for  payment  to  the  lecatee  *?  ^«  "ade  to 
o  ^/.ft.  *^*  Judge  in 

was  a  matter  of  course,  upon  proof  of  his  having  attained  twenty-  Chambers. 

one,  and  of  the  identity  of  the  applicant.  The  order  might,  how-  „. — T  .. 
ever,  be  made  upon  the  petition  in  this  case,  as  the  rule  of  the  required  under 
Court,  dispensing  with  such  petitions,  might  not  be  yet  generally  q^j^'^J!?"^ 
known  (a).  exclusive  title 

of  the  petitioner 
to  funds  paid 
into  Court,  under  Acts  of  Parliament,  for  hinds  kc  taken  from  incapacitated  persona,  is  not  neces- 
sary, on  applications  by  tenants  for  life  for  the  diridends  only  of  such  ftinds:    In  (k»  Matter  <j^tk§ 
Baronesa  Braye  (App.  p.  xxii). 

(a)  See  Proceedings  before  the  Judge  in  Chambers,  art  7,  poati 
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On  an  applica- 
tion for  the  pay- 
ment to  credi- 
ton,  who  had 
come  in  under  a 
decree,  of  tmall 
•ums  of  monej 
upon  powen  of 
attorney  of  an 
old  date,  the 
Court  required 
to  be  ntitfied 
by  some  lata 
evidence  that 
the  creditor! 
who  had  exe- 
cuted the  pow- 
en were  atill 
liring. 


Bird  v,  Bikd^Xov.  2ith,  1852. 

Mr.  FREELIXG  applied  for  an  order,  that  sums  of  money 
found  due  to  creditors  in  this  cause,  residing  in  Xeiqfoundlmidy 
might  be  paid  to  their  attorney  in  this  country.  The  applica- 
tion was  made  upon  powers  of  attorney,  executed  by  the  credi- 
tors, to  receive  whatever  might  be  found  due  to  them  from 
this  estate,  some  of  which  were  dated  in  the  year  1845,  aDd 
others  subsequently.  He  stated  that  there  were  in  all  about  thirty 
powers  of  attorney;  that  the  sums  were  chiefly  of  small  amount, 
the  whole  amount  to  be  divided  being  about  500^.;  and  that  no 
further  powers  could  be  obtained  during  the  present  winter,  all 
communication  with  the  bay  of  islands  being  for  the  season 
closed  by  the  ice. 

The  Yice-Chancellor  said,  that,  as  to  the  kiger  sums  of 
100^.  or  200^.,  it  would  be  better  to  procure  powers  of  attorney 
from  the  office  of  the  Accountant-General  in  the  usual  fonn; 
and,  as  to  the  smaller  sums,  some  evidence  must  be  given  to 
satisfy  the  Court  that  the  persons  who  had  executed  the  powen 
of  attorney  were  still  living :  without  such  information  the  Coiiri 
would  not  act  on  powers  of  so  old  a  date. 

Upon  a  further  application,  the  Court  ordered  payment  to  the 
solicitor  of  the  petitioners,  the  creditors,  of  such  of  the  debts  as 
were  under  10/.,  the  solicitor  undertaking  to  pay  them  over  to 
the  petitioners,  thereby  diminishing  the  number  of  petitioners  as 
to  whom  further  evidence  or  further  powers  were  required. 


Windsor  v.  Cross— iTor.  15th,  1852. 

Amendment  of    THE  widow  of  the  testator  in  the  cause  was  the  guardian  of 

an  order  for  pay-  ^^  ^^^^^  infimt  children,  and  the  widow  and  two  others  were 
ment  of  money 

out  of  Court  for  executrix  and  executors  of  the  will  An  order  for  payments  out 
^enmintenance  ^^  ^^^  ^^^  ^  q^^^  ^^  ^^^  maintenance  of  the  infimts  had 
w  ininntiy  by  ._, 

directing  it  to      been  made,  and  had  been  acted  on  for  about  two  years.    The 

^  ^^throe'ex-  allowance  for  two  of  the  infants  was  ordered  to  be  paid  to  the 
ecnton,  where  mother  alone;  and  the  allowance  for  the  maintenance  of  the 
one  executor 

the  juUdktion  after  the  order  wu  made,  and  after  it  had  been  acted  upon  by  the  Aoeoantant-Genenl. 


Appendix  I.]         PAYMENT  OUT  OF  COURT.  xlv 

other  child,  who  had  been  apprenticed,  was  ordered  to  be  paid 
to  the  two  executors  and  the  executrix  jointly.  One  of  the  ex* 
ecutors  having  recently  gone  out  of  the  jurisdiction,  application 
was  made  for  an  alteration  of  the  order,  by  directing  the  future 
payments,  on  account  of  the  apprenticed  child,  to  be  made  to 
any  two  of  such  executors  and  executrix,  instead  of  to  all 
three. 

The  Yice-Chakcellob  at  first  expressed  a  doubt,  whether,  as 
the  altered  circumstances  had  taken  place  subsequently  to  the 
order,  a  new  order  would  not  be  necessary;  but,  after  consulting 
the  Registrar,  he  directed  the  order  to  be  amended  in  the  form 
asked. 

Mr.  WhaUey  for  the  petitioners. 


Ex  parte  the  Tbustees  of  Shrewsbuby  Hospital — Dec.  22fulf 

1852. 

Mb.  AMPHLETT  asked  that  the  order  might  direct  the  divi-  Order  to  pay 

dends  of  a  fund  in  Court  to  be  paid  to  the  trustees,  (six  in  num-  dividendi  to 

ber,  naming  them),  and  to  the  survivors  and  survivor  of  them,  (trnsteesofa 

and  ike  trustees  for  the  time  being  of  the  charity.     A  previous  or-  charity),  and  the 

*  *^  •umYon  and 

der  had  been  made  in  that  form ;  but  it  did  not  appear  whether  mrriTor  of 

the  case  had  arisen  under  which  the  Accountant-Geueral  had  been  **"»  "1?  ^ 

truitee»forim 
required  to  act  upon  that  part  of  the  order  which  directed  him  time  Mtig^ 

to  pay  to  the  "  trustees  for  the  time  being,"  owing  to  such  trus- 
tees having  ceased  to  be  the  persons  named  in  the  order,  or  any 
of  them. 

The  Vicb-Chancellor  said,  as  the  order  had  been  made  in 
that  form,  he  would  follow  it.  There  was  no  reason  why  the 
Court  should  refuse  to  make  such  an  order,  if  the  Accountant- 
General  were  willing  to  act  upon  it. 
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PERSONAL  REPRESENTATIVE.    [AppbtdixL 


A  motion  upon 
notice,  nnd  an 
order  thcnuq)- 
on,  iHifituant  to 
the  44th  section 
of  the  Stat.  15 
&  ]  6  Vict.  c. 
86,— that  a 
suit  by  credi- 
tors interested 
in  t)ie  property 
comprised  in  a 
trust-deed  made 
for  their  bene- 
fit, might  pro- 
ceed against  ihm 
trottees  with- 
out a  personal 
representative 
of  the  decea^'d 
debtoc,  the  au- 
thor  of  the  trust, 
where  no  such 
representative 
existed,  and 
the  estate  was 
iuaoWent. 


^rrsdnal  ISepreisattatibe. 

Chaffers  v  Headlam— Xrn\  11//*,  16/A,  cC-  25th,  1852. 

THE  bill  was  brought  by  tbe  Plaintiff  on  behalf  of  himself  and 
all  the  ci^editoro  of  Tfunnas  Mlidihiiy  intert^sted  under  a  com- 
position det'd,  made  for  the  benefit  of  such  creditors  against  tbe 
trustees  appointed  by  the  deed,  for  an  account  of  the  estate  of 
the  debtor  jwssessed  by  the  trustees.  Thovins  WhMon  died  in 
1820,  having,  by  his  will,  made  his  widow  his  universal  de\isee 
and  legatee,  and  appointed  the  widow  and  two  other  ])er80D8  his 
executrix  and  executors.  The  widow  alone  proved  the  will,  and 
on  the  19th  of  June,  1852,  she  died.  The  present  bill  was  filed 
on  th«  29th  of  June,  1852. 

Mr.  De  Gex  moved  ex  parte  for  the  appointment  of  some  per- 
son to  represent  the  estate  of  Tliomas  Wbddcn,  for  the  purpose^ 
of  the  suit.  The  application  was  supported  by  affidavits  th^ 
searches  had  been  made  in  the  Prerogative  Courts  of  Canterbunj 
and  Yarkf  and  in  the  Diocesan  Court  of  London,  but  no  grant 
of  probate  or  letters  of  administration  of  the  estate  of  the 
widow  could  be  found ;  that  the  widow  was  residing  at  St.  John$ 
Wood,  Middlesex,  at  the  time  of  her  death ;  that  the  deponeut 
believed  that  no  will  of  the  widow  was  proved  in,  and  that  no 
letters  of  administration  of  her  estate  had  been  granted  by,  ai^ 
Court ;  and  that  there  was  no  legal  personal:  representative  of 
the  widow  in  existence.  The  deponent  also  stated,  that  he  be- 
lieved certain  persons  therein  named  were  the  next  of  kin  of  the 
widow;  and  he  stated  applications  which  had  been  made  to 
them,  and  their  replies^  to  the  effect,  that  they  had  nothing  ta 
do  with  her  affairs;  and  also  that  one  of  the  parties  so  applied 
to  had  referred  the  Plaintiff  to  the  solicitor  of  the  Defendants, 
the  trustees,  as  the  person  who  would  probably  be  acquainted 
with  any  will  left  by  the  deceased ;  and  that  such  solicitor  bad 
not  replied  to  applications  which  had  been  made  to  him  on  the 
subject  The  deponent  stated  that  the  estate  of  Utotnas  Whddun 
would  be  insufficient  for  the  payment  to  the  creditors  interested 
under  the  deed  of  the  amount  of  their  respective  debts,  and  that 
there  would  be  no  surplus  coming  to  his  estate ;  that  the  expense 
of  obtaining  letters  of  administration  de  bonis  non  of  the  estate 
of  Thofncu  WJiddoTk  would,  exclusive  of  the  stamps,  amount  ta 
about  25L 
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Vicb-Chancellor  : — I  think  the  case  is  one  of  those  for 
which  the  statute  15  <fe  16  Vict.  c.  86,  s.  44,  was  intended  to 
l>rovide;  but  notice  of  the  application  should  be  given  to  the 
Defendants. 

Mr.  De  Gex  moved,  ujwn  notice,  for  an  order  that  the  suit 
might  pnicccd  in  the  absence  of  the  i)ersonal  representative  of 
Tfioiiiaa  Wfiddun. 

Mr.  Fldertan,  for  the  Defendants,  the  ti-ustees,  agreed  that 
the  case  was  one  contemplated  by  the  Order;  but  said  that  it 
was  in  the  nature  of  an  indulgence  to  the  Plaintiff,  and  asked 
fvir  the  costs. 

Vicb-Chancelloh  : — ^The  costs  of  the  motion  will  be  costs  in 

the  cause. 
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Swallow  v.  Binns — Nov.  25th^  1852. 
!Mk.  WICKENS  moved  for  leave  to  set  down  a  special  case,   Case  in  which 
under  the  13th  section  of  the  Act  13  k  14  Vict  c.  35,  where  in-  ^^  feth!Sl^" 

who  Burvired 
and  becnmc  the  sole  next  of  kin  of  his  deceased  children,  maj  be  appointed  by  the  Court,  under 
the  44th  fection  of  the  15  &  16  Vict,  c  86»  to  repreacnt  the  estatet  of  the  deceaied  children  for 
the  purposes  of  the  suit.  

A  mortgagee,  having  filed  his  daim  against  the  heirs  in  gavelkind  of  the  deceased  mortgagor, 
who  hod  died  intestate,  prayed  a  sale  of  the  mortgaged  premises,  and  the  application  of  the  pro> 
coeds,  so  fiiras  it  would  extend  in  payment  of  his  debt,  and  the  administration  of  the  personal  estate 
and  the  other  real  estate  of  the  debtor,  for  the  benefit  of  the  Plaintiff  and  the  other  unsatisfied  cre- 
ditors, but  there  was  no  personal  representative  of  the  deceased  mortgagor,  except  an  administrator 
ad  litem  : — the  Court  held,  that  the  suit  could  not  proceed,  under  the  44th  section  of  the  stat. 
15  &  16  Vict.  c.  86,  in  the  absence  of  a  personal  representative  of  the  intestate,  where  the  object 
was  to  administer  his  estate;  and  that  a  testator  or  intestate,  whose  estate  was  to  be  administered, 
was  not  intended  to  be  included  in  the  words  of  the  Act, — ^^any  deceased  person  who  was  interest- 
ed in  the  matters  in  question;'*  and  that  neither  was  the  administrator  ad  litem  a  sufficient  repre- 
seutative,  where  tlie  object  was  not  merely  to  bind,  but  to  administer  the  estate :  Grow  v.  Zeei, 
Nov.  13,  1852,  (16  Jur.  1061). 

On  a  petition  by  the  heir-at-hiw  of  one  who  was  entitled,  upon  the  death  of  the  tenant  for  life, 
to  lands  which  had  been  taken  under  the  Manrhester  Improvement  Act,  for  payment  out  of  Court 
of  the  purchase-money  of  sach  lands,  the  executors  named  in  the  will  of  the  deceased  party,  but  who 
had  not  proved  the  will,  were,  under  the  44th  lectbn  of  the  15  4c  16  Vict  c.  86,  appointed  to  re- 
present his  personal  estate  for  the  purposes  of  the  proceeding:  E*  ptuit  Cramer^  Vice-Chancellor 
StuaH^  Nov.  6, 1852,  (L.  T.). 

After  an  order  on  a  daim  for  administration  by  residuary  legatees,  IL «/.,  a  Defendant,  one  of  the 
executors,  and  who  was  also  a  residuary  legatee,  and  who  had  not  taken  out  probate,  or  possessed 
assets  of  the  testator,  died.  Upon  affidavit  that  the  deceased  had  left  a  widow  and  several  children; 
that  the  widow  had  said  her  husband  left  nothing,  and  she  would  not  administer;  and,  upon  affida- 
vit also,  that  it  would  cost  the  Phiin  tiffs  30Z.  to  procure  administration  to  the  estate  of  the  deceased: — 
The  Court  ordered,  that  the  suit  might  proceed  without  making  the  personal  representative  of  R.  J, 
a  party  thereto;  and  directed  the  inquiries  and  accounts  directed  by  the  order  of  the  21st  April,  1852, 
to  be  prosecuted  and  taken  in  like  manner  as  if  a  legal  personal  representative  of  the  late  Defendant 
H.  J.  had  1)een  served  with  a  writ  of  summons,  and  had  entered  his  appearance  with  the  Clerk  of 
Records  and  WriU  as  a  Defendant:  Rogen  v.  Jones,  Nov.  3rd  &  5th,  1852,  (16  Jur.  968). 
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&nt8  were  paiim.  NfOhanid  Binns  made  a  settlement  in  Sep- 
tember, 1821,  whereby  he  took  a  lite  interest  in  himself  and 
created  trusts  in  remainder  for  the  benefit  of  children,  bat  which 
trusts  were  incomdsteut;  it  being  impoeaible  to  ascertain,  on  the 
expressions,  whether  the  objects  were  children  living  at  the  death 
of  the  tenant  for  life,  or  all  children  who  might  attain  the  age  of 
twenty-one  or  marry.  Some  of  the  children  had  attained  twenty- 
one,  and  died  before  the  tenant  for  life.  Of  these  children  there 
were  no  represeutativca.  The  executors  of  the  father  and  the 
Burviying  children  were  parties. 

Mr.  Sdvoyrif  who  appeared  for  Defendants,  suggested,  that  un- 
der the  dlst  section  of  the  Act  15  k  16  Vict  a  %%  the  Cooit 
might  determine  the  question  in  the  presence  of  some  of  the  pa^ 
ties  interested,  ''  without  making  the  other  parties  interested  in 
the  property  respecting  which  the  question  may  have  arisen,  or 
interested  under  the  same  settlement^  will,  or  other  instniment, 
parties  to  the  suiL" 

Vicb-Chancellor  : — That  is  in  cases  where  you  have  some 
of  the  parties  intei^ested  in  the  question  in  every  point  of  view. 
In  this  case  the  question  is  between  the  surviving  children  and 
the  representatives  of  deceased  children  \  but  you  have  no  party 
representing  the  interests  of  the  deceased  children.  If  you  pro- 
duce satisfactory  evidence  that  the  father  survived  the  deceased 
children  (in  which  case  he  would  be  their  next  of  kin),  and  ako 
that  the  children  died  intestate,  the  Court  may  then,  under  the 
44th  section  of  the  Act  15  «fe  16  Vict.  c.  86,  appoint  the  execu- 
tors of  the  father  to  represent  the  deceased  children  for  the  pin^ 
poses  of  this  case. 

^roceeliinss  tefore  tf)e  Julige  in  QS\iWixAm* 

Vicb-Chancellor  TuBNEB'ti  Chambbbs. — Nov,  lOthy  18^'>i 

Order,  under  THE  following  applications  are  to  be  made  at  Chambers,  viz.  :— 
l?V^  c.^80  1.  As  to  guardianship  of  infants  (except  the  appointment  o( 
a.  29,  as  to  the   guardians  ad  litem). 

ihiofli'to^  2.  For  the  appointment  of  a  si)ecial  guardian  to  concur  in  * 

heard  in  Cham*  special  case. 

''^'*'  3.  As  to  the  maintenance  or  advancement  of  infants. 

4.  Under  the  Drainage  Act* 
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5.  Under  the  Trustee  Acts  of  1850  and  1852. 
t  6.  For  the  administration  of  estates  under  the  Act  of  15  d? 

r  16  Vict.  c.  86. 

;  7.  Under  the  Legacy  Duty  Act  for  payment  of  money  out  of 

Court. 
I  8.  For  time  to  plead,  answer,  or  demur. 

9.  For  leave  to  amend  bills  or  claims. 

10.  For  enlarging  publication  or  the  time  for  closing  evidence. 

1 1.  For  the  production  of  documents. 

12.  Relating  to  the  conduct  of  suits  or  motions. 

13.  As  to  the  matters  connected  with  the  management  of 
property. 

14.  For  payment  into  Court  of  purchase-monies  under  sales^ 
by  order  of  the  Court,  and  investing  same. 


Thokpsok  V.  Teuton— i\r(w.  llth,  1852. 
Sib  W,  F.  WOOD  moved  for  the  production  of  documents  ad-  AppUcatioii  for 
mitted  by  the  answer  of  the  Defendant  to  be  in  his  possession,     of  doci^^'to 

be  made  to  the 
The  Yicb-Chakgellob,  in  this  case,  observed  that  the  Judges  J«<Jg«  ^  Ch««- 

of  the  Court  *had  resolved  to  hear  at  Cliambers  applications  for        

the  production  of  documents;  and,  if  any  difficulty  arose  with  No  affidaTit  if 
regard  to  the  documents  to  be  produced,  the  consideration  of  support  an  ap- 

the  case  would  be  adjourned  for  discussion  in  Court  (a).  plication  for 

*^  ^  '  production  on 

oath  of  docu- 
ments under  the  1 5  &  16  Vict,  c  86,  i.  20,  whether  that  application  be  made  by  the  Plaintiff  or  tha 
Defendant:   RockdaU  Carnal  Ompany  t.  King  (16  BeaT.  11). 

A  Plaintiff  before  answer,  or  a  Defendant,  is  entitled  to  an  order  for  the  production  of  documenta 
in  the  possession  of  his  adrersaty;  and  delay  in  making  the  application  does  not  deprive  him  of  the 
right:  Rochdale  Canal  Company  t.  Jrtii^(16  Bear.  11);  S.  P.,  APIntotk  t.  Tke  Great  Wederm 
Railway  Company^  before  Vice-Chancellor  Stuart^  11  Nor.  1852.  And  on  the  point  of  delay,  see 
Duke  (} Beaufort  ?.  Taylor  (2  Hare,  245). 

The  Court  has  settled  an  order,  with  reference  to  the  Act  15  ft  16  Vict  c.  86,  s.  20,  requiring 
the  party  against  whom  the  application  is  made  to  make  an  affidarit  as  to  the  documents  in  his  poa- 
aession  or  power,  and  to  produce  such  of  them  as  he  does  not  state  an  objection  to  prodnce.  And 
the  Court  has  also  settled  a  form  of  affidavit  (see  fieav.  Ord.  Can.),  on  the  model  of  a  carefully  pre- 
pared answer,  which,  though  not  obligatory,  will  be  considered  satia&ctory :  Rochdale  Canal  Cony' 
pany  t.  Kin4f  (16  Bear.  11). 

On  the  right  of  a  Defendant,  in  the  character  of  an  agent  of  the  Plaintiff  or  otherwise,  to  inspect 
documenU  produced  by  another  Defendant,  under  the  usual  order:  Bartl^  ▼.  BarUey^  Vic«-Chaa- 
ceUor  JTMdsrWsy,  20  &  23  Nor.  1862,  (L.  £.) 

(a)  See  Proceedii^  in  the  Judges*  Chambers,  art.  11. 
VOL.  IZ.  d  H.  W. 


Ordentopqr 

into  Court  par- 
cluue-money  of 
property  aold 
under  the  de- 
cree of  tbe 
Court,  where 
thereunoqnet- 
tion  M  to  the 
title,  made  in 
Chamben. 


REFEBENCfi  TO  ACOOUNTANTS  &e.    [Armux  1. 

DAYorFOST  r.  DAYEirpORT — Nov.  2nd,  1852. 

Ms.  W,  M,  JAMES  moved,  on  behalf  c^  pnrcbasers^  to  pay 
their  parchase-monej  into  Cooii. 

The  Yice-Chakcellor  said,  the  or^  mighi»  in  oaaes  w^ere 
the  pqrohaflen  accepted  the  title,  be  obtained  at  ChambeEs(a). 
(a)  SeeProceedfaigtiB  JDdget*ChaaWn»art.  14. 


I^rcfiases  for  l^^nbestment 

APPROVAL  by  the  Court  of  purchases  for  the  re-infeitaeniof  ] 

&e.  and  reference  of  the  title  to  the  property  to  pnrchaaed  to  the  CooveyiaciBg 

Connael:  In  ike  MatUr  q^  Caddiek'$  SettUmemty  (App.,  p.  ix.). 


Utttihtt. 

WHERE  the  sppKcation  ibr  the  appointment  of  a  receirer  ii  made  ibr  the  tA 
time  in  the  cause,  it  most  be  heaid  in  Court ;  bat  where  the  applicatioa  b  tt^! 
to  snp^  the  i^aoe  of  a  receiTer  alnady  appointed,  and  whose  office  hsa  bw 
racant  by  death  or  otherwise,  it  may  be  made  in  Chamben:  GroU  t.  Bng,  V-  C 
Simai,  Poq.  9th.  U52,  (UT.). 


Vitttttntt  to  glccoitntant0  or  ^ssonst  «f 
Sbtitntt. 


MofOEELL  V.  TiNKLKB — Bee.  ^rd,  IS52. 

THE  Plaintiff  was  the  surviying  partner,  and  the  executor  aiwl 
trustee^  of  the  testator.    The  bill  was  filed  to  have  the  partnenlup 


Where,  in  a 
soit  referred 
'to  the  Master, 
It  is  desired  to 

'  obtain  the  adrantage  of  the  new  powers  conferred  upon  the  Court  by  the  recent  statutes,  the  prop^ 
coarse  is  to  apply  for  the  transfer  of  the  proceedings  to  the  Jadge  in  Chambers.  The  statutes  do 
aot(  gif;e  the  Coott  powei  to  anthofise  the  Master  to  aToil  himse&of  their  pcovisiona. 

AtK  architect  and  bniJder.  having  claimed  to  be  a  cseditor  of  the  testator  in  an  adminittntigB 

lOit,  for  a  laive  amount,  in  respect  of  rebnilding  a  mansion-house^  and  the  Master  haying  made  a  tti^ 

,  XBte  report  of  the  claim,  the  Court  gave  the  creditor  leave  to  bring  an  action.    After  the  New  Pn* 

cedure  Act  came  into  operation,  the  creditor  applied  for  a  reference  bock  to  the  Mastec,  gi^g  ^ 

power  to  call  in  the  assistance  of  a  builder  and  surreyor,  under  the  42nd  section  of  the  staL  15^ 

^  16  Vict  c.  80.     The  Court  AeU,  that  it  was  not  intended  that  the  Court  should  dekgate  to  uw 

•jybrtsv  the  new  powers  given  by  the  Act;  but  that  the  pn^ier  coarse  to  take  advnts^  sf  ">^ 

powers  was  to  discharge  the  order,  giving  liberty  to  bring  the  action,  and  to  transfer  the  iaqair;  t» 

the  Judge  in  Chambers,  who  might  then  avail  himself  of  the  assistance  of  builders,  smreyon.  ^ 

other  scientific  persons:  Mifdmay  r.  Metktten,  November  4  ft  8,  1852,  (16  Jar.  965). 
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aooounts  taken ;  and  a  decree  had  been  made  in  the  cause  direct- 
ing the  ttsoal  reference  to  the  Master,  to  take  the  accounts.  The 
partnership  had  been  in  the  business  of  bankers,  and  extended 
oyer  a  period  of  thirty-one  years. 

Mr.  BoU  and  Mr.  Beavan  appeared  in  support  of  the  petition 
of  the  Phdntiff,  that  the  accounts  and  inquiries  which  had  been 
ordered  to  be  taken  and  made  by  the  Master,  might,  in  lieu 
thereof,  be  ordered  to  be  prosecuted  and  made  before  the  Judge 
in  Chambers.  The  parties  were  desirous  of  availing  themselves 
of  the  proceeding  authorised  by  the  statute,  15  <fe  16  Vict.  c.  80, 
sect.  42,  by  which  the  Court  might  obtain  the  assistance  of  an 
accountant,  and  this  appeared  to  be  the  right  course  of  proceed- 
ing for  that  purpose. — They  cited  MUdmay  v.  MethtAen,  before 
Vice-chancellor  Kindersley,  8th  Nov.  1852. 

The  Vics-Changellob  made  the  order  as  asked,  observing, 
that  he  had  no  power  to  authorise  the  Master  to  employ  an  ac- 
countant; but  that,  by  having  the  prosecution  of  the  decree  trans- 
ferred a4X»rdiDg  to  the  prayer  of  the  petition,  the  matter  would 
be  brought  before  a  jurisdiction  able  to  avail  itself  of  the  new 
powers  conferred  upon  the  Court  by  the  statute.  It  had  been 
held  that  the  Act  did  not  give  the  Master  such  jurisdiction. 


-— ♦- 


ISebibor  an)i  Supplement* 

Tate  v,  Lbithbad — I^ot\  3rrf,  1852. 
A  OBEDITOR'S  suit>  seeking  payment  out  of  realty  as  well  as  One  of  two  cra- 
out  of  personalty.     The  Defendants  were  two  executors  (one  of  fnTCT^ulTr^ 
them  out  of  the  jurisdiction),  and  the  cestuis  que  tmst  of  the  do-  »«lt>  upon  an 
vised  estate.     The  usual  administration  decree  was  made.     The  ie  d^h  rfm 
'Master  committed  the  prosecution  of  the  decree  to  two  other  •xecntor  of  tbo 
creditors,  who  had  proved  before  him  a  joint  debt     The  exe-  ^  adminitwH 
cutor  within  the  jurisdiction  possessed  assets  of  the  testator,  and  ^n  do  bonis 
died,  leaving  two  executors,  who  proved  his  (the  executoi^s)  will.  ^"  ^f  ^^  ^ 
One  of  the  two  creditors  having  the  conduct  of  the  cause  took  t4tor,and  leaTo 
out  administration  de  bonis  non  to  the  original  testator,  tlS^'o^e7cro- 

dhor  to  file  a 
m^emetitd  claim  against  him  a«d  tbe  exccaton  of  the  deeeaaed  ezecntoK,  the  case  not  being  within 
the  52nd  sect  of  the  16  &  16  Vict.  c.  86,  which  giyet  to  an  order  on  motion  the  effect  of  a  supple-^ 
mental  decree. 

d2 


Hi 


BEVIVOR  AND  SUPPLEMENT.    [Awiiniixl 


Mr.  ffarnBon,  for  the  other  creditor  (a),  asked  leave  to  filea 
special  claim  to  bring  the  administrator  de  bonis  non  and  the  ex- 
ecutors of  the  deceased  executor  before  the  Courts  prayiug  that 
the  latter  might  admit  assets  of  their  testator  to  answer  what  he 
had  reoeiyedy  or  that  they  might  account  in  the  usual  maoner. 

The  Yicb-Chancellor  said,  that  this  relief  was  more  than 
that  which  was  given  under  the  usual  supplemental  decree,  a&d 
therefoie  it  was  not  affected  by  the  52nd  section  of  15  it  16  Vict 
c  86.     Leave  given. 

(a)  See  Grifiik  ▼.  Faid^jpCih^Mn,  (ante,  p.  85). 


Order  on  mo- 
tion ex  parte 
by  the  Plaintiff 
to  reriye  and 


Mabtik  V.  Hadlow — I^ov.  3rrf,  1852. 
ORDER  had  been  made  for  administration  on  a  claim.  An  abate- 
ment occurred  by  the  death  of  the  executor,  before  the  New  Pro- 
ceduie  Act  came  into  operation. 


carry  on  pto- 
eeedings  in  an 
•dminifttiaiion 


Mr.  For9i&r  moved,  on  behalf  of  the  Flaintifl;  under  the  52nd 
roS  n^n'aW  sect  of  15  A  16  Vict.  c.  86,  for  an  order  to  the  eflSact  of  the  usoal 
d«ai^5  the  ex    <^®^  ^  revive,  or  of  the  usual  supplemental  decree. 

ecator,  under  ,      ,  ^  -  f  «n 

the  52nd  sec-  The  VIca^CHAHCKLLOB  made  the  order  to  revive,  and  canyon 

ir&^l?VfcL^  the  proceedings,  as  on  a  supplemental  decrea  The  order  for  ihc 
c.  86.  upon  alio-  revival  of  the  suit  alone  would  not  be  sufficient.  The  order  to 
gation  (without 


proof)  of  the 
facta  constitut- 
ing the  abate- 
ment 


proceed  was  also  necessary  (a). 

The  order  was  made  on  the  aUegation  of  the  &cts  oonstitoting 
the  abatement,  without  proof  of  those  fiM;t& 

Where  the  caae  if  one  in  which  the  order  to  rerive  only  it  neeeaaary,  and  not  an  ofdrf  tothe 
effect  of  a  supplemental  decree,  the  motion  is  of  coutm,  and  doet  not  require  to  be  menttoD^ 
STco'vrt:  &  T.  Par«4a..  Nor.  6th,  1862,  (16  Jur.  965);  England  t.  VmOam,  M.  B,  D«. 
1ft,  1852,  (Ex  rdatione). 

An  order,  to  the  eflfect  of  a  tupplemental  decree,  made  under  the  52nd  aecUon  of  the  IS  *  16  V>^ 
c.  86,  where  the  interett  of  an  in&nt  Plaintiff  had  been  tranamitted  to  the  trustees  of  a  KttlCT»» 
made  under  the  direction  of  the  Court  in  coniequcnce  of  her  marriage:  AtHntom  r.  Parker,  Not.  zwm 
1852,  (16  Jur.  1005). 

Order  to  the  eflfect  of  a  aupplcmcntal  decree,  on  the  birth  of  a  chfld  interested  in  the  lubjeet  of 
the  suit:  FiUUHom  r.  Matiin,  V.  C.  Kinderdejf,  Nor.  25th,  1852,  (L.  E.). 

A  creditor,  who  had  proved  his  debt  in  the  cause,  applied  and  obtained  an  order  under  the  52bJ 
section  of  the  Act  16  k  16  Vict  c.  86,  for  the  order  to  rerive  and  carry  on  the  P»««^jV»  Jf 
suit  baring  aUted  by  the  death  of  the  PUintiff,  the  Court  being  of  opinion  that  lOie  benefit  ofUtf 
clause  was  not  confined  to  the  parties  to  the  suit:  Dwm  t.  Lowe*,  Not.  15th,  1852,  (16  Jur.  ^^)- 


(a)  Com  T.  Taylor,  Vice-Chan.  Km- 
derdey.  Not.  3rd,  1852.  Like  cir- 
cumstances in  a  caae  where  the  suit 


was  by  bUl:  like  order, 
for  the  Plaintiff. 


yix.Bdet*m 


Appmroix  I.]    SALE  IN  FOEECLOSURE  SUITS.  l^Ji 

Sbslt  in  jForecUMSure  Sbuiisi. 

BoYDBLL  V.  Masby—Nov.  I2th,  1852. 

A  CLAIM  for  foreclosure. 

Application  by 

Mr.  SouihgcOe  for  the  Plaintiffs.  f«  ^e?MtSd 

of  forecloflore. 

Mr.  Begbie  for  the  mortgagor,  ajsked  for  a  sale,  under  the  48th     ^•™  of  order 
section  of  the  Act,  15  A  16  Vict.  c.  86.  tok^Ty*^ 

Bentwithoatae- 

Mr.  Sauthgate  suggested  that  the  Defendant  should,  in  that  **°° 

case,  deposit  lOOL  to  answer  the  expense.  ^  *^®  ^^ 

'^  mortgaged  pro- 

perty, consist- 
This  being  declined,  the  order  for  fOTedosure  was  made,  and  >"8  ^^  fr^*>fW 
V  ^  ^t.     T»*  .  7./«  I.  .         ,  ,  ^^  leasehold 

by  consent,  the  Plaintiff  foregoing  the  costs  and  the  Defendant  premises,  and 

the  account,  in  the  foUowinff  form : —  ?  P®^'<T  ©f  Hfe 

°  insurance,  or- 

The  Defendant  admitting  that  £ —  is  due  for  principal,  and  ^®"^  '°  •  ^"^ 

£ —  for  interest,  order  that  he  pay  such  principal  and  interest,  the  request  of 

together  with  the  subsequent  interest,  at  the  end  of  six  months  ii^  mortgagee, 

from  this  date;  and  upon  such  payment  let  the  Plaintiff  reconvey  were  UmS^" 

the  premises;  and  in  de&ult  of  such  payment,  let  the  Defendant  "^  **»«  w»t 

be  foreclosed  absolutely  without  further  order.  their^Msij^eea, 

cumbmncera  subsequent  to  the  Plaintiff.  The  decree  directed  the  accounts  of  what  was  due  to 
the  sereral  incumbrancers,  and  directed  the  proceeds  of  the  different  property  to  be  distimraishMl  • 
Caiar  v.  Jieeve$^  Not.  12,  18B2,  (16  Jur.  1004).  r    t-  j  uuvu^jsoea. 

An  order  for  sale,  made  on  a  claim  for  foreclosure,  at  the  request  of  the  mortgagee,  such  sale  fa^ 
be  "one  month  after  the  Judge's  Clerk  shall  have  made  his  certificate  of  the  amount  of  the  prind* 
pal,  interest,  and  cosU  due  to  the  mortgagee,  if  such  amount  shall  aot  be  paid:**  Stainet  r.  HmUm, 
Not.  6,  1852,  (16  Jur.  965).  *  ' 


OlBDLBSTONE  V.  LAVfiKDBB— ilToi;.  25ih,  1852. 

Mr.  DRUCE  moved,  under  the  48th  section  of  the  statute  15  The  Court  re- 
&  16  Yict.  c.  86,  on  behalf  of  the  Plaintiff,  the  mortgagee,  that  ^•®*''  ^^  *^« 
the  mortgaged  premises  might  be  forthwith  sold;  the  motion  iheiJSt^^ 
also  asked  that,  if  necessary,  the  cause,  which  had  been  heard  f^^  *^**'®«  ^ 
before  the  present  Term,  and  upon  which  a  decree  of  foreclosure  1»mi  SSe,  to 
had  been  made,  might  be  reheard.     He  submitted  that  the  pro-  J^*^.*^«  decrea 


He  submitted  that  the  pro-  ^J^^  .^^"^ 
to  suits  which  had  been  com-  sale,  under^he 


'^sion  in  the  48th  section  applied  to  suits  which  had  been  com-  sale,  under  the 
nienced  before  the  Act,  as  well  as  subsequent  suits.  The  Master  ^if  ^  section  of 
had  found  395^.  due  to  the  Plaintiff  on  the  mortgage,  and  it  ap-  Vict.  c.  86. 


liT  8CHEBCE,  8ETTLINQ,  &c.         [Affktoix  L 

peared  by  affidavit  that  the  property  oompriaed  in  the  secarit j 
was  not  worth  more  than  2WL  The  mor^gagw  had  not  appeared 
in  the  causa 

The  Yicb-Chakcellor  said,  that  he  oonld  not^  on  thiamoiioDf 
make  an  order  which  would  supersede  the  decree.  If  the  Plsb- 
tiff  wished  to  have  a  rehearing  of  the  cause,  he  might  obtsin 
that  without  a  motion  for  leave  to  do  so.  The  48th  section  did 
not  extend  to  a  ease  where  a  decree  for  forecloaare  had  been 
already  made.  If  the  mortgagee  might  i^ply  in  audi  a  cue^ 
the  mortgagor  must  have  the  same  right,  and  the  oonaequoice 
would  be  that  a  mortgagor  mjght,  after  a  decree  lor  fbiecksve, 
apply  to  the  Court  for  a  sale.  The  provisoa  that  the  side  wu 
to  be  directed  **  on  such  terms  as  the  Court  may  think  fit  to  di- 
rect^ and,  if  the  Court  shall  so  think  fit»  without  prevkvalj  de- 
termining the  prioritiea  of  incumbrances,  or  giving  the  usosl  or 
any  time  to  redeem,**  clearly  contemplated  an  order  to  be  nade 
at  the  time  of  and  not  after  the  decree. 


^dieine,  Settling,  fnx  Sltfrnhttsitratiiin  of  a 

In  the  Matter  of  HAKSOirV  Trubt--/^.  22nd,  1852. 

Petition  for  the  ANIT  HANSOFy  by  her  will,  dated  in  1826,  gave  to  trustea 

rf"d!lir*'*"  200^.,  to  be  settled  and  secured  upon  them  and  their  sucocswnj 

dcr  Sir  Samwd  in  such  manner  as  they  should  be  advised  was  best  for  efiecting 

xl'T^^'c^  ^®  objects  she  had  in  view;  and  she  directed  that  they  and  their 

and,  npon  the  successors  should  ever  thereafter  distribute  the  interest  of  2(X)^ 

necesMiy  proof  annually  in  money  on  St.  Jokn^s  day  in  December,  at  Faddock, 

foandation  for  in  the  hamlet  of  Afarsh,  in  the  parish  of  ffuddersfield,  unto  and 

^  ®'^fr^**j^  amongst  such  old  men  and  women  as  shaQ  have  resided  three 

to  fttand  oTer,  years  within  the  hamlet  of  Marsh,  and  who  have  attained  aitf 

and  the  peti-  years  of  age  and  upwards,  and  do  not  receive  parochial  relief  ^ 

tionerstoat-  ,      ,,                 ^     f,       ,       ^              ,  .,    .                         .     ,           ^ 

tend  the  Judge  should  appear  to  the  trustees  and  their  successors  to  be  proper 

Jha*""domU  **i®^  ^^  *•  charity;  and  she  gave  the  residue  of  her  personal 

for  a  Mhemes  estate  to  the  same  trustees  upon  trusty  to  put  out  the  same  upon 

""^^^iSTto  8wd  freehold,  copyhold,  leasehold,  or  other  substantial  swnri*r, 

be  lerred  with  not  personal  or  in  the  funde^  and  to  apply  the  interest  from  time 

the  snminoni  ^  ^jjj^^  f^^  ^y^  i^  g^jj^  ^^^y  ^  ^jj^y  qj.  ^jj^jp  suocessoTB  shoold, 

for  attendance  ^              ^^ 

in  Chambert,  in  their  disoretioQt  fix>m  time  to  time  think  right  and  proper  lo 


AHiBNDiz  I.J  SPECIAL  CASE.  W 

promoting  the  oomfort^  impiovemient,  and  innocent  recreation  of 
the  poorer  claeses  of  the  inhabitants  of  Hudder^fiMy  in  any  way 
which  they  or  their  vuooesaora  might  from  time  to  time  devise. 

Mr.  Q.  L,  Ru88dL  appeared  for  the  petition  oi  the  surviTing 
trustee  of  the  will,  the  vicar  of  Huddenfidd  and  the  incumbent 
of  AU  Saiwt8y  Paddocky  presented  under  Sir  Sanmd  jRomiUj^s 
Act  (a)  for  the  direction  of  the  Court  in  the  adminiatratioft 
of  the  charity. 

The  Yice-Chancsllor: — Produce  the  evidence  of  the  death  of 
the  other  trustees,  and  let  the  petition  stand  over,  and  the  peti- 
tioners attend  me  in  Chambers  with  proposals  for  a  scheme.  Let 
the  Attorney-General  be  served  with  the  summons  for  attend- 
ance on  settling  the  scheme. 

(a)  £2  Geo.  3,  c  101. 

■  ♦ 

SSttUtt  of  tfieBecrce  or  ©rlier. 

CASES  in  wMch  the  direetiom  of  the  Court  will  bo  gi^en  in  Chamben,  on  the 
question  of  what  parties  are  to  be  served  with  the  order  or  decree,  and  as  to  which 
of  the  parties  serrice  may  be  dispensed  with:  Ds  BaUnhard  y»BuUocky  (App.  p. 
ziii.). 

■  ♦ 

Special  iEMt. 

DoifVlLLB  V.  JjJLXB^DtC,  21s«,  1853. 

THE  special  case  was  framed  to  obtain  the  opinion  of  the  Statements  an 
Court  on  the  title  of  the  parties  to  the  bonuses  on  certain  poll-  "^"^J****" 
cies  of  insurance ;  and  it  stated,  among  other  things,  a  memoran-  to  fiicu  which 
dnm  and  a  deed-poll    The  date  of  the  memorandiim  was  not  in-  J^^^^fhs 
serted,  and  it  was  material  to  consider  the  eflect  of  that  docu-  evidence  is 
ment,  as  declaring  or  indicating  the  trusts  upon  which  the  bonus-  S^enl "  """^ 
es  should  be  held.    The  special  case  contained  the  following  aver- 
ment : — "  It  is  believed  that  the  signature  of  the  befor&«tated 
memorandum  and  the  execution  of  the  deed-poll  were  contem- 
poraneous acts,  and  that  the  policies  respectively  were  left  in  the 
hands  of  the  said  J,  B.,  one  of  the  said  trustees,  and  who  then 
acted  as  solicitor  both  for  the  said  «/.  0,  and  the  said  trustees.** 


W  SPECIAL  CIRCTJMSTANCES.        [ArFEtmnl 

The  Yice-Chakcellob  said,  that  he  ooold  not^  upon  a  special 
case,  act  upon  inferenoes  diawn  by  the  partiea.  If  the  matter  vere 
before  the  Court  on  a  bill,  he  might  direct  inquiriea  to  ascertain 
facts,  of  which  the  Court  was  not  satisfied  at  the  hearing.  He 
oould  not  direct  an  inquiry  upon  a  special  case;  and  when  the 
question  was  brought  forward  in  that  form,  the  special  esse 
must,  with  reference  to  any  material  point  upon  which  the  evi- 
dence was  doubtful,  state  all  the  facts  upon  the  subject  wbidi 
can  be  ascertained,  and  state,  and  yerify  (if  necessaxy)  by  affidavit, 
that  no  further  evidence  can  be  given  on  the  subject;  and  upon 
that  allegation  and  proof^  it  must  be  left  to  the  Court  to  judge 
of  the  result  of  the  statement. 

The  case  stood  over  to  be  amended. 

Mr.  FoUeU,  Mr.  Craig,  Mr.  Otbame,  and  Mr.  WhUbnad,  d 
oounseL 


Williamson  v.  Jkffbkys — Nov.  lOih,  1852. 

No  dilution  in  ^R.  J.  BAILY,  for  the  Pkintiffi 
a  decree  for 

QMdS  dream-        ^^  Yicb-Chakcellob  said,  that  it  was  no  longer  neoessaiy, 

stances  is  hence-  in  a  decree  or  order,  to  make  any  direction  with  a  view  to  the 

'"^*  consideration  of  special  circumstances^  as  in  future  the  case  would 

be  before  the  Judge,  who,  in  dealing  with  it  at  Chambers,  could 

Special  dliec-      enter  into  the  consideration  of  any  special  circumstances  whidi 

tionsaatothe      ^        •  vx  j  x     •  i 

manner  of  tak-    ^«  ™^^*  ^^^  material. 

ing  accounts, 

and  a«  to  the  reception  of  booka  of  aooonnt  aa  primi  fade  evidence,  not  giTea  at  the  hearing,  M 

aoch  qnetdoni  determined  by  the  Judge  in  Chamben:  AUarne^-General  t.  Attwood^  Vice^bu- 

ceUor  StmaH,  Dec  2,  1852,  (L.  E.) 


Apfbhdix  I J  STAMP.  lirii 

Lambbbt  V,  Jjo^iAa—Nov.  I9th  ^  2^  1852. 
A  WKITTEN  copy  of  an  iojunction  bill  was  filed  under  the  6tih  One  «tamp  i» 
flectioii  of  the  Act,  15  &  16  Vict.  c.  86,  which  waa  duly  stamped  Jjf  ^°tte^ 
with  the  1/.  stamp  (a);  and  the  Plaintiff  pursuant  to  the  same  and  printed  co- 
section,  within  the  fourteen  days,  proceeded  to  file  the  printed  Si?  Uic  written 
copy.     The  Clerk  of  Becords  and  Writs  considered  himself  copy  remaining 
bound  by  the  effect  of  the  6th  General  Order  of  the  25th  of  Oo-  ^eprinuS  wpy 
tober,  1852,  and  of  the  12th  section  of  the  Suitor's  Belief  Act  (15  beingfiled  with- 
k  16  Vict.  c.  87),  to  require  that  another  stamp  of  \l  should  be  ^.y^.*  ^*"'^" 
affixed  to  the  printed  copy. 

Mr.  AmphUU  moved  that  the  printed  copy  might  be  filed, 
without  any  further  stamp. 

The  Vigb-Chancellob  said,  the  legislature  coidd  not  have  in* 
tended  that  the  suitor  should,  in  such  case,  be  subjected  to  the 
expense  of  two  stamps;  these  were  not  two  bills,  but  two  copies 
of  the  same  bill.  The  printed  copy  must  be  filed  without  a  fur- 
ther stamp. 

(a)  See  the  Second  Part  of  the  Schedule  to  the  6th  General  Order  of  the  25th  of 
Augnst,  1852. 


JoNxs  V.  Batten — D&e,  7th,  1852. 

Mr.  free  LI  no  applied  for  an  order,  that  the  Becord  and 
"Writ  Clerk  should  file  a  printed  copy  of  the  bill,  without  a  stamp, 
where  the  written  copy  had  been  filed  and  duly  stamped  withhi 
the  fourteen  days,  under  the  6th  section  of  15  <k  16  Vict.  c.  86. 

The  Vice-chancellor  said,  that,  since  the  order  in  Lambm^  v. 
Lomaa  (supra),  some  difference  of  opinion  had  been  expressed; 
and  he  desired  that  the  application  should  be  made  to  the  Lords 
Justices. 

Application  having  been  made  accordingly,  their  Lordships 
held,  that  the  stamp  affixed  to  the  written  copy  sufficed  for  the 
two  copies  of  the  bill,  the  former  remaining  (as  they  considered  it 
should)  on  the  file,  and  the  latter  being  filed  within  the  fourteen 
days. 


Iviii  TITLE. 


KxTBB  9.  Hetdoit— 2)^.  2nd,  1859. 

MunMr  of  pio-  A  BILL  by  the  vendor  against  tlie  pforcliAaer,  for  tlie  speoEc 

**^f°*«Dedi5c  P^f"*""""»  <^  *°  agreement  for  the  purchase  of  a  leaaehold 

peHonuuDce  of  estate:     The  Defendant  contended,  first,  that  he  was  indueed  to 

*  b^rfui  ^  enter  into  the  contract  by  misrepresentation  and  decepticm  on 

tnct,  the  tnA-  the  part  of  the  vendor  and  his  agent ;  and  secondly,  that,  if  he 

^^^tdeHr  ^'^^^^  bound  by  the  contract,  the  vendor  had  shewn  no  titlcL 
cd,  and  the  ti- 

dt"l^*a»*""  ^^'  ^^^  ^^  ^^'  ^riffhi,  for  the  Plaintiff;  and  Mr.  HfUMB 

patod.  and  Mr.  Sdwyn,  for  the  Defendant. 

The  YiCK^HAXCBLLOB  held,  that  the  Defendant  was  boond 
by  the  contract,  and  that  the  Plaintiff  was  entitled  to  tiie  npeaSc 
performance;  and  directed  that  a  note  should  be  taken  by  the 
Registrar  of  the  decision  of  the  Court  upon  that  point ;  and  that 
the  cause  should  stand  over,  and  be  in  the  paper  again  to  be 
spoken  to  on  the  question  of  title.  And  he  inquired  of  the  De- 
fendant's counsel,  whether  they  would  be  satisfied  to  rely  on  the 
objections  to  the  title  which  had  been  already  delivered,  or  whe- 
ther they  desirsd  the  opportunity  of  going  genenllj  into  the 
title. 

Mr.  Rus9dL  said,  that  the  Defendant  desired  to  go  into  the 
title  generally,  and  moreover,  he  had  never  obtained  a  saflicient 

abstract. 

Mr.  Wrighi, — We  say  we  are  not  bound  by  the  contract  to 
deliver  any  further  abstract. 

Yics-Chancellor  : — ^If  the  parties  are  prepared  to  go  into 
that  question,  it  may  now  be  determined;  if  not,  it  may  stand 
over.  The  Defendant  may  now  take  a  reasonable  time  to  bring 
in  oihw  objections;  and  if  I  decide  that  the  Defendant  is  en- 
titled to  a  further  abstract,  the  case  must  of  course  stand  ovo- 
again,  if  he  requires  it^  in  order  that  he  may  take  any  objections 
which  arise  upon  the  additional  abstract. 
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^itle  ot  fSLttonni. 

In  the  Matter  of  Tillstoke's  Trust— iTot;.  12th,  1852. 

A  TRUST  fund  was  bequeathed^  as  to  one-fifth  for  the  children   a  fund  be- 

of  John,  as  to  another  fifth  for  the  children  of  Beborah,  and  as  to  q^«ft^«l  in 

ftuquot  puts, 
another  fifth  for  the  children  of  Benjamin,     The  trustees  paid  on  diftinct 

the  three-fifths  into  Court  in  one  account.  itobu,  ought 

not  to  be  paid 
in  by  the  trua- 
Mr.  J.  T.  Wood  appeared  for  the  petitioner,  the  only  child  of  tees  to  the  joint 

Befnjamm,  now  applying  for  one  third  of  the  fund.  MTOTd'tnuti, 

but  ought  to  be 

The  Yiob-Chancellob  said,  that  the  investment  had  been  im-  <»"«d  *»  ae- 

parate  accounU. 
properly  made  on  the  joint  account,  instead  of  canying  the  seve- 
ral legacies  to  separate  accounts,  as  in  a  case  of  distinct  trusts  it 
ought  to  have  been.  The  effect  wasi,  that  the  parties  interested 
in  the  two  other  trusts  must  be  served, — ^for  this  reason,  that,  if 
the  payment  of  this  portion  of  the  fund  should  be  made  to  the 
wrong  party,  the  person  entitled  to  it  might  claim  against  the 
remainder  of  the  aggregate  fund  belonging  to  the  two  other 
trusts. 

Mr.  J.  T,  Wood  suggested  that  the  difficulty  might  be  ob- 
viated on  this  petition,  and  removed  as  to  the  rest  of  the  fund, 
by  amending  the  petition,  making  it  the  petition  of  all  the  three 
parties  interested  in  the  joint  fund ;  smd  asking  that^  by  the  same 
order,  the  other  two  trust  funds  might  be  carried  to  separate 
accounts. 

Yiob-Ohancellob: — ^That  will  be  very  desbrable,  if  it  can  be 
done. 

The  petition  was  afterwards  amended,  and  one-fifth  of  the 
fund  paid  out  to  the  petitioner,  and  the  other  two-fifths  carried 
over  to  the  separate  accounts  of  the  other  children. 
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No.n. 
®a0ed  on  Cj^amers  i^roceliure 

DBCIDKD  BT 

SIR  WILLIAM  PAGE   WOOD,  Kot., 

YICB-CHAKCELLOB, 

IN 

HILARY  TERM,  16  VICT.  AND  THE  FOLLOWING  SITTINGS. 


IBLmttdmtnt 

THE  Defendant,  although  he  hat  the  conduct  of  the  eaiue,  is  not  theiefoie  enabled, 
under  the  53rd  section  of  the  stat  15  dt  16  Vict,  c  86,  and  the  44th  General  Order 
of  the  7th  of  August,  1852,  to  file  a  statement  of  &cts  or  circumstances  occurring 
after  the  institution  of  the  suit,  to  be  annexed  to  the  bill:  Lee  t.  Zes,  Ly$  ?.  Lee^ 
(App.p.  xci). 

fSLnsi\Btv. 

Cousins  v.  Yaset— ^Taik  2lH  A  24,th,  1853. 
Ma.  PBENDERGAST,  for  the  Plaintiff,  on  a  motion  for  de-  On  a  motion 

p-ftfl  ^^^  *  decree, 

^^^'  the  answer  of  a 

Defendant  may 

Mr.  Smyths  for  a  Defendant  in  the  same  interest.  Jf^  ^^ 

out  notice 

Mr.  R6U  and  Mr.  Busk,  for  the  Defendant  CoUmgwood,  ob-  ^J^^f  und^ 
jected  to  CoUvngwoods  answer  being  read  against  himself  {Col-  the  2*3rd  Gene- 
lingfvood)  as  an  affidavit,  inasmuch  as  no  notice  had  been  given  ^h^f\Au*^^*t!* 
to  the  Defendant  CoUmgwood  of  the  intention  to  read  it.     The  1852,  of  the 

intention  to 
read  the  same 
as  an  affidavit  against  such  Defendant;  but  the  answer  of  one  Defendant  cannot  be  read  against  an- 
other Defendant,  without  notice  being  given  to  such  other  Defendant  of  the  intention  to  read  it 

A  deed  mentioned  in  the  answer  of  a  Defendant  is  admissible  in  evidence  on  a  motion  for  decree 
against  such  Defendant,  without  notice  of  his  intention  to  dse  it — SenMe, 

VOL.  IX.  0  H.  W. 
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23rd  Order  of  the  7th  of  August,  1852,  required  that  the  list  of 
affidavits  to  be  used  in  support  of  the  motion  should  be  set  forth  at 
the  foot  of  the  notice;  and  after  the  two  following  Orders,  point- 
ing out  what  course  was  to  be  taken  with  the  affidavits  in  answer 
and  in  reply,  came  the  26th  Order,  which  provided,  that  no  fur- 
ther evidence  on  either  side  was  to  be  used  on  the  moti<m,  with* 
out  leave  of  the  Court 

Jan,  24M.  The  Yiob-Chawcellob  was  of  opinion,  that  the  answer  of  CW- 

lingwood  might  be  read  against  him,  without  notice.  The  an- 
swer was  a  part  of  the  record  in  the  cause,  and  was  of  course 
known  to  the  Defendant  by  whom  it  had  been  put  in.  It  was 
not  a  matter,  therefore,  upon  which  he  could  be  taken  by  surprise. 
The  object  of  the  Orders  was^  that  the  parties  should  have  notice 
of  all  the  affidavits  which  were  filed,  and  that  the  affidavits  should 
be  filed  within  a  limited  time.  The  cause  was  then  to  be  in  the 
same  position  as  if  the  bill  had  been  filed,  the  answer  put  in,  and 
publication  had  passed.  The  answer  was  to  be  dealt  with  as  it 
would  have  been  under  the  old  practice,  except  that  it  was  made 
a  part  of  the  evidence  in  the  cause,  and  to  be  treated  as  an  affi- 
davit. The  notice  was  necessaiy  as  to  the  affidavits,  for  the  affi- 
davits were  now  analogous  to  depositions,  of  the  taking  of  which 
the  opposite  party  must  have  notice;  but  this  did  not  ^ply  to 
the  answer  of  the  Defendant 

Mr.  Butk  objected  to  the  reception  of  the  answer  of  one  of  the 
other  Defendants  as  evidence  against  CoUingwood;  and  he  also 
objected  to  the  admission  of  a  deed  (more  than  thirty  years  old), 
mentioned  in  the  answer,  not  included  in  the  notice  of  evidence 
to  be  used 

The  Yicb-Chancellob  reserved  the  points  for  consideration 
with  the  other  Judges. 

The  Vice-Changellob  said,  that  the  other  Judges  of  the  Court 
agreed  with  him  as  to  the  point  which  he  had  decided  with  re- 
gard to  the  admission  of  the  answer  of  the  Defendant  against 
himself,  on  the  decretal  motion,  without  notice.  The  answer  in 
fact  did  not  come  within  the  description  of  affidavits  referred  to 
in  the  23rd  Order.  The  other  and  a  different  question  was,  whe- 
ther the  answer  of  one  Defendant  could  be  read  against  a  co- 
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Defendant.  The  inoonveuienoe  which  would  be  the  result  of  ad- 
mitting the  answers  of  every  Defendant  to  be  read  against  the 
others,  would  be,  that  every  Defendant  would  be  under  the  neces- 
sity of  taking  copies  of  the  answers  of  all  the  other  Defendants, 
whether  he  received  notice  or  not.  The  opinion  of  the  Judges, 
and  in  which  he  concurred,  was,  that  the  answers  of  the  Defend? 
ants  ought  not  to  be  admitted  as  against  other  Defendants^  with- 
out special  notice  having  been  given  of  the  intention  to  use  them 
to  the  parties  against  whom  they  were  proposed  to  be  read.  As 
against  other  Defendants,  to  whom  such  notice  was  not  given,  the 
inconvenience  of  making  the  answer  generally  receivable  would 
be  so  great,  that  the  best  construction  of  the  Act  and  the  Orders 
was,  that  they  ought  not  to  be  received. 

With  respect  to  the  deed,  the  Judges  were  rather  of  opinion, 
that  it  might  be  received  without  notice,  subject  to  any  inquiry 
or  other  question  which  might  arise,  in  case  it  should  appear  to 
be  a  surprise  on  any  of  the  parties.  But  there  was  another  diffi- 
culty, on  which  his  Honour  thought  it  must  be  excluded,  name- 
ly, that  it  did  not 'appear  to  have  come  from  the  proper  custody. 


Attobnet-Gisneral  V,  Hudson — Feb,  2l6t  k  22nd,  1853. 

Mr.  SELWYN  applied  for  a  direction  that  the  Clerk  of  Re-  The  21st  wet. 

cords  and  Writs  might  be  ordered  to  file  the  answer  of  the  Dean  ?1^?.'I*^  ^f  * 
^  16  Vict  c.  86, 

oi  NoTwich  and  several  other  trustees  of  a  charity.  Defendants  does  not  inyolv* 

to  the  information.  'JTu'^!?"*^*'? 

of  the  form  of 

The  Defendants  had  joined  in  answering,  and  the  answer  had  the  oath  to  be 
been  sworn  by  some  of  the  Defendants  in  the  country,  and  by  "*^7"^^  ^ 
the  Dean  of  Nonoich  at  the  Kecord  Office.     An  error  had  oc-  on  putting  in 
curred  in  the  jurat  of  one  of  the  other  Defendants,  and  the  answer       answer, 
was  taken  out  of  the  Record  Office,  to  be  resworn  in  the  country,  the^rlraro? 
in  order  that  the  inaccuracy  might  be  corrected.     On  the  answer  a  Defendant 
being  taken  ficom  the  Record  Office,  the  clerk  in  that  office  can-  ^e'Jo^t'^of^e 
celled  the  jurat  as  to  the  Dean  oi  Norwich,  by  drawing  two  lines  Record  Office, 
across  it.     The  inaccurate  jurat  had  been  corrected,  and  the  an-  J^^  j^^  ^^ 
swer  was  now  returned  to  be  filed.     The  Clerk  of  Records  and  been  cancelled 
Writs  required  that  it  should  be  resworn  by  the  Dean  oi  Norwich.  ofthe^CourT 
It  was  now  submitted,  that  it  was  not  necessary  to  reswear  the 
answer;  the  striking  through  of  the  jurat,  was  the  act  of  the 
officer  of  the  Court,  and  it  ought  not  to  have  been  done.     It  did 
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not)  however,  affect  the  answer;  and  the  Ckmrt  would  receive  it, 
notwithstanding  the  lines  which  had  in  this  manner  heen  drnm 
across  the  parchment  where  the  jurat  was  written.  If,  however, 
the  answer  most  be  resworn,  it  was  submitted,  that  it  ought  to 
be  sworn  according  to  the  old  form,  namely,  ^  Yon  swear  that 
what  is  contained  in  this  jonr  answer,  as  &r  as  concerns  your  own 
act  and  deed,  is  tme  to  your  own  knowledge;  and  that  whst  le- 
lates  to  the  act  and  deed  of  any  other  person  or  persons,  yoa  be- 
lieve to  be  tme."  Since  the  stot.  15  A  16  Vict  a  86,  the  2U 
section  of  which  enacted,  that  the  practice  of  the  Conrt  of  inaing 
commissions  to  take  answers^  Ac,  within  the  jurisdiction,  should 
be  abolished;  and  that  any  such  answer,  Ac.,  maj  be  filed  with- 
out any  further  or  other  formality  than  is  required  in  the  8wea^ 
ing  and  filing  of  an  affidavit, — ^the  officers  had  required  that  an- 
swers should  be  sworn  as  affidavits,  whereby  the  deposition  was 
taken  to  the  truth  of  the  answer  genenJly. 

The  Yioe-Chaiiosllor  inquired,  whether  it  waa  usoal  to  pe^ 
mit  the  answer  to  leave  the  Record  Office  after  it  had  been 
sworn. 

Mr.  Sdvoyn. — Answers  are  now  treated  as  affidavits. 

The  Yiok-Chakcellob,  having  inquired  of  the  Qeik  of  the 
Record  Office  the  reason  for  the  cancellation  of  the  jurat)  was  in- 
formed that  it  was  done  in  consequence  of  the  answer  being  i^ 
quired  to  be  taken  out  of  the  Office:  and  his  Honour  held  that 
it  ought  to  be  resworn. 

On  the  form  of  the  oath,  the  Yicb-Chancrllob  said,  he  had  com- 
municated with  two  of  the  other  Judges,  and  they  were  all  dearij 
of  opinion,  that  the  Act  did  not  prescribe  any  alteration  in  the 
form  of  the  oath  of  a  Defendant  to  be  used  on  swearing  an  answer, 
and  that  it  ought  to  be  sworn  according  to  the  ancient  form. 
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IStlU 

PAYMENT  of  the  IL  itamp  on  filing  bills,  by  affixing  itampt  amounting  toge- 
ther to  that  sum:  Bram  y.  Brcun^  (App*  p.  xc). 

Numerical  Btatementi  in  bills  may  be  printed  in  fignrei,  and  not  in  words  at 
length — SembU:  Auonjfmom^  (App.  p.  Ixxxili). 


ISill  of  Bifitcobers* 

Fitzgerald  v.  Bult — Jan.  2lte,  1853. 

A  BILL  of  diBoovery  filed  by  a  Defendant  in  an  action  at  law  Proceedings  on 

in  aid  of  liifl  defence.  f  ?*»*^;"  ^'  " 

mjonction  to 

restrain  an  ac- 

Mr.  Prior  moTed  for  an  injunction  to  restrain  the  Defendants  ^^^  &^  ^^  ^ 

in  equity  (the  PlaintifiEb  at  law)  from  prosecuting  the  actionbrought  ance  o/the^* 

by  them  against  the  Phuntiff  in  equity  in  the  bill  mentioned,   fendant  to  a 
__  .  _  «•  i     .  T«  .         ,  .      bill  of  dis- 

The  motion  was  made  on  affidavits  yenfying  the  statements  m  coveiy. 

the  bilL     The  Defendants  acted  as  the  bankers  of  the  Plaintiffi 

and  the  bill  alleged  that  they  had  received  monies  on  his  aocouut, 

for  which  they  had  not  given  credit  in  the  particulars  of  demand 

delivered  in  the  action ;  and  it  prayed  a  discovery  of  the  entries 

in  the  Defendants*  books  of  the  transactions  between  them  and 

'  the  Plaintiffi     The  Plaintiff  did  not  wish  to  stay  the  Defendants' 

action,  if  they  would  undertake  to  produce  the  books,  or  furnish 

a  copy  of  their  account,  for  the  use  of  the  Plainti£^  a  sufficient 

time  prior  to  the  trial  of  the  action. 

Mr.  Caima,  for  the  Defendants,  observed,  that,  in  the  first 
place,  the  motion  was  irregular,  as  it  was  given  without  leave  of 
the  Court  before  appearance. 

Mr.  Prior  said,  that  had  been  a  mistake  on  the  part  of  the 
Plaintiff;  but  the  irregularity  had  been  waived  by  the  Defend- 
ants having  filed  affidavits  in  answer  to  the  motion. 

The  objection  was  not  persisted  in. 

Mr.  Cairns  then  opposed  the  application :  firsts  on  the  ground 
that  it  was  made  on  the  eve  of  the  trial,  after  long  and  unex- 
plained delay  since  the  action  had  been  brought.     (See  cases 
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cited  HchM  ▼«  Brwony  Ante,  App.  I.  p.  zzix).  Secondly,  the  De- 
fendants were  in  no  default  for  not  answering;  for  the  inter- 
rogatories they  were  to  answer  were  not  yet  deliyered. — [Mr. 
FrioT, — They  cannot  be,  owing  to  your  not  haying  appeared  (a).] 
Our  time  for  appearance  has  not  expired.  Thirdly,  in  the  ab- 
sence of  default^  special  circumstancs  should  be  shewn  entitling 
the  Plaintiff  to  discovery;  but  the  existence  of  special  drcum- 
stances  in  this  case  was  wholly  rebutted  by  the  affidavit  of  the 
Defendants.  It  appeared  that  there  was  a  pass-book  in  which 
the  account  between  the  Plaintiff  and  the  Defendants  had  been 
entered,  to  the  month  of  September;  but  since  that  time  the 
Plaintiff,  although  requested  to  do  so,  had  refused  to  send  in 
his  pass-book  to  be  filled  up.  He  had  only  to  do  that,  and 
the  Defendants  would  undertake  to  return  it  to  the  Plaintiff  in 
a  few  hours,  and  it  would  afford  him  all  the  discovery  which  he 
required.  What  would  be  thought  by  any  banker  of  a  cas- 
tomer,  who,  instead  of  sending  in  his  pass-book  in  the  nsDsl  mj, 
called  upon  the  banker  for  a  discovery  of  the  oantents  of  his 
books) 

Vice-Chancellob. — If  you  are  bound  to  answer  the  bill,  vhidi 
is  not  denied,  you  will  be  required  to  give  this  disooveij.  If 
that  be  so,  what  reasonable  objection  can  there  be  to  give  the 
Plaintiff  at  once  a  transcript  of  your  account.  It  may  be  of 
some  use  to  him  before  the  trial  of  the  action,  but  it  may  n(>t 
be  afterwards.     The  Plaintiff  must,  of  course,  pay  your  oosta 

Mr.  Caima,  for  the  Defendants,  consented  to  give  the  Plain- 
tiff a  transcript  of  his  account  in  the  Defendants*  books  is  the 
course  of  the  following  day. 

It  was  then  suggested,  that  an  answer  might  not  be  neces- 
sary; and  that,  supposing  the  interrogatories  should  not  be 
filed — ^the  Plaintiff  getting  all  he  wanted  by  means  of  the  mo- 
tion— ^the  Defendants  might  not  be  in  a  position,  as  under  the 
old  practice,  to  obtain  an  order  for  their  costs  as  a  matter  of 
course. 

Mr.  Prior. — It  cannot  be  supposed,  that,  in  the  case  of  a  party 

(a)  Appearance  ii  to  be  within  eight  days  after  time  limited  for  the  appeir- 
ilays,  (Oen.  Ord.  16,  of  8th  May,  1845).  ance  of  the  Defendant,  (Gen.  QnL16t^ 
Interrogatories  to  be  filed  within  eight      7th  of  Augoat,  1852). 
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filing  a  bill  of  discovery,  and  not  filing  interrogatories,  the  prac- 
tice of  the  Court  can  &il  of  giving  the  Defendant  his  costs. 

The  costs  of  the  Defendants  of  the-motion  were  made  costs  in 
the  cause. 


dtlaim. 


Charlton  v.  Allen — Jem.  lUh,  1853. 

A  CLAIM. — The  case  being  called  on  the  Plaintiff  did  not  Dumiiaalof 

''PP*"-  ni-tiff'not 

appearing, 

Mr.  G.  W.  CoUins  appeared  for  the  Defendant,  and  asked  that  J^^^^ "J^^^" 
the  claim  might  be  dismissed.     He  had  not  an  affidavit  of  ser- 
vice of  the  writ  of  summons;  but  he  submitted  that  it  was  not 


The  Yice-Chancellob,  on  inquiring  of  the  Eegistrar  as  to  the 
practice,  said,  the  affidavit  of  service  was  not  necessary,  and  the 
Defendant  was  entitled  to  have  the  claim  dismissed. 


(Rxttiitofsi  Sbuit 

ORDER,  in  the  nature  of  a  supplemental  decree,  for  a  creditor  who  had  proved 
his  debt  to  carry  on  a  creditor's  suit,  where  the  original  PUuntiff  had  been  bank- 
rupt: EngUak  v.  Hayman^  (^^PP-  P*  IxxzTiii). 


IBecree. 

THE  Plaintiff  may,  since  the  statute  14  &  15  Vict  c.  99,  examine  as  a  witness  a 
Defendant  in  a  suit  in  equity,  without  prejudicing  his  right  to  a  decree  in  the  same 
suit  against  such  Defendant:  Harford  v.  /?eM,  (App.  p.  Izz). 


Ixviii  DEPOSITIONS.  [Appbhdix  XL 


Blazlaxd  V,  Blaxland — Feb.  2^rd,  1853. 
The  deeds         A  SUIT  for  the  appointment  of  new  trostees,  on  the  grcnmd  of 
TITk  ^^     *  breach  of  trost^  and  for  the  conyejanoe  and  assignment  of 
Tcyancin^oun-  trost  property,  consisting  of  a  yariety  of  particolarsy  to  the  new 
sei  of  the  Court,   trustees, 
are  those  which 
lire  made  for  the  ^^ 

rcinrestment  Mr.  Greene,  on  reading  the  proposed  minntes  of  the  arder^ 

?^^^  ^^^j^of  suggested,  that  the  deed  should  be  settled  by  the  Conveyandng 

persons,  &c.         CounseL 
Deeds  for  con- 
veyance or  Vicb-Chancellor.— No.     It  is  in  cases  of  the  rwnTestmcnt 

transfer  of  trust  ..ii,  111  ««,«^ 

property  from      of  momes  m  land  that  the  deeds  are  settled  by  the  GanveyBncing 

oldtonewtnis-  Counsel    The  deed,  in  a  case  of  this  nature,  will  be  approved  by 

tees«  flbC*.  are 

approved  by  the  the  Judge  of  the  branch  of  the  Court  to  which  the  cause  is 

Judge  of  the        attached 

branch  of  the 

Court  to  which 

the  cause  ii  Mr.  Selwyn,  for  the  Defendant 


Mtfosiitmsi. 

Habfobd  v.  Bees — Jan.  25ih,  1853. 
Depositions  an  Mb.  SEL  WTN,  for  the  Defendant  Lloyd,  objected  to  the  recep- 
rdiffertS^  te-  ^^^^  ^^  depositions  taken  in  the  cause,  on  the  ground  that  the 
tween  the  title     title  of  the  depositions  differed  from  the  title  of  the  caus^  9sA 

of  the  deposi-      ^^  depositions  were  not  therefore  in  truth  taken  in  the  same 

tions  and  toe  '■ 

tide  of  the         cause.     The  cause  was  thus  intituled: — ''John  Scandret  Har- 

Sr^uirL*"      ^"^^^  ^^^  ^®^^®  Haberfield,  and  Kobert  Phippon,  for  and  on  be- 

which  the  do-     half  of  themselves  and  all  persons  the  members  of  the  oommit- 

SSinTclwly    *^  ^^  trustees  and  the  other  trustees  of  the  Cha/riUMe  InsHhir 

identified.  tion  in  the  CUy  of  Bristol,  lately  called  and  known  by  the  name 

of  the  Bristol  Infirmary,  but  now  called  or  known  by  the  name 

of  the  Bristol  Royal  Infiama/ry,  and  hereinafter  menHoned;  and 

tfie  said  John  Scandret  Harford,  suing  also  as  the  present  treor 

surer  of  the  said  institution,  Plaintifib;  and  Evan  Rees  and  John 

Lloyd,  Defendanta**     In  the  title  of  one  set  of  the  depositionsr 

the  words  printed  above  in  italics  were  omitted.  In  the  recent  case 

of  Brodie  v.  The  Grand  Trunk  Railway  Company  (9  Hare,  ^t\ 
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not  reported  on  this  point),  the  objection  to  the  depositions  arose 
from  the  omission  of  the  name  of  one  of  the  Defendants;  and  it 
was  held,  without  any  doubt,  that  the  depositions  could  not  be 
received.  An  arrangement  was  afterwards  made  by  consent,  on 
the  payment  of  a  sum  of  50L  costs,  that  the  evidence  should  be 
admitted,  the  Defendants  preferring  on  these  terms  to  bring  the 
cause  to  an  end, — ^but  the  principle  was  clear. 

The  Yicb-Ohancellob  (without  calling  on  Mr.  Toller  for  the 
Plaintifis)  said,  the  question  in  these  cases  was,  whether  the  suit 
was  properly  identified  The  depositions  were  intituled  in  a 
cause  in  which  ''  John  Scandret  Hanford^  John  Kerle  HaberfiMy 
and  Bobert  Fhippan,  on  behalf  of  themselves  and  all  other  per- 
^  sons  the  members  of  the  Committee  of  Trustees  and  the  other 

^  Trustees,  were  Plaintiff.**    Mr.  ffar/ord  sued  also  as  the  present 

P  treasurer;  and  there  was  in  the  bill  an  averment  that  he  was 

^  the  treasurer.     The  objection  was  only  that  he  was  not  in  the 

title  of  the  depositions  described  as  suing  in  one  of  the  capaci- 
ties which  he  filled.  This  omission  was  not  material — it  was  un- 
necessary to  describe  the  Plaintiff  as  treasurer  in  the  title  of  the 
cause,  when  it  was  sufficiently  averred  on  the  record  that  he  fill- 
ed that  character.  It  was  veiy  different  finom  the  case  of  Brodie 
V.  The  Grcmd  Trunk  Railway  Company^  which  had  been  cited. 
There  the  name  of  a  Defendant  had  been  omitted.  The  wit- 
nesses appeared  therefore  upon  the  title  of  the  depositions  to 
have  been  examined  in  a  cause  to  which  the  omitted  Defendant 
.  was  not  a  party,  and  there  was  in  fj&ct  no  such  suit  depending 

as  that  to  which  the  depositions  referred.   In  this  case,  however, 
^  no  objection  could  have  been  sustained  to  an  indictment  for  per- 

jury against  the  witnesses,  on  the  ground  of  the  difference  in  the 
title;  for  the  depositions  were  taken  in  the  suit  in  which  Mr. 
Uarford  was  correctly  described  as  a  Plaintiff.  The  identity  of 
the  institution  described  in  the  cause  and  in  the  depositions 
was  also  clear  and  apparent  throughout  the  whole  of  the  record, 
and  he  therefore  overruled  the  objection. 
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IBbiTienre. 

Habfobd  v.  RKEfr-Von.  19^  2ith,  ^  25<A^  1853. 

The  Plaintiff      THE  bill  charged  the  Defendants  with  poasesaimr  ihenuelTes  of 

maj,  since  the 

itatate  U  &  15  ^^  aasets  of  the  testator,  Jame$  Ivyleafe,  which  he  had  be- 

Vict.  c.  99,  ex-  queathed  for  the  benefit  of  the  BrUta  Infirmary.    Rea  had, 

amine  as  a  wit- 

ness  a  Defend-    ^  ^^  capacity  of  an  alleged  creditor,  obtained  letters  of  admi- 

ant  in  a  suit  in    nistration  of  the  estate  of  the  testator.     Uoyd,  the  other  D^ 
equity  without     -,,  ,  ,.,,.  .,,»,.        ,.     .        i 

prejudicing  hit    fendant,  was  charged  with  having  aided  Reea  in  abemng  the 

right  to ade-      assets,  and  with  having  himself  received  a  considerable  poTtion 

tame  suit  of  such  assets,  knowing  them  to  be  trust  monies.     The  Fbioti/r 

against  such       jj^d  examined  the  Defendant  Ree8  as  a  witness. 
Defendant. 

fJ^^^J^^       Mr.  Selivyn,  for  the  Defendant  Llof/d,  objected,  that  the  effect 

answer  of  a        of  examining  Rees  was,  that  the  Plaintiff  could  not  have  s  de- 

£r^*°*  P*3r  cree  against  him:  See  Champion  v.  Champion  (15  Sim.  101), 

himself  without  Smith  V.  Smith  (6  Hare,  524).     The  rule  was  founded  on  the  ia- 

notice  having      terest  which  the  witness  or  party  had  in  the  cause :  and  the  cases 
been  given,  ^     .  _  _  »^^.    tv>^.a,^^«%  in 

under  the  23rd    of  Attorney-General  v.  Dew  (3   De   G.  k  8.   488),  and  Im- 

ofThTyui^rf*  ^^  ^"  Wiiherden  (3  Mac.  k  G.  b^%  were  authorities,  that  the 
August,  1852,  alteration  of  the  rule  of  law  with  regard  to  incompetency  d 
to  ^^^^"*'*"  witnesses,  did  not  affect  the  rule  in  equity  on  this  point  If  the 
same  as  an  affi-  Plaintiff  could  not  have  a  decree  against  Rees,  the  party  chai^ged 
^  h  iw***!^  ^  ^®  primarily  liable,  neither  could  he  against  Lloyd. 
hut  the  answer 

of  one  Defend-        Mr.  ForHtr  for  the  Defendant  Rees, 
ant  cannot  he 
read  against  an- 
other Defendant       Mr.  ToUer  and  Mr.  Pirie,  for  the  Plaintiflfe,  aig:aed,  that  the 
being  given  to    foundation  of  the  rule  protecting  from  a  decree  a  Defendant  who 
such  other  De-    j^^d  been  examined,  had  been  taken  away  by  Lord  Denman^s  Act, 
intenUon  to  *     6  &  7  Vict.  c.  85,  s.  1,  which  provided,  that  "  in  Courts  of  equitf 
read  it:  Coimas  mjy  Defendant  to  any  cause  pending  in  any  such  Court  may  he 
(App.'^'lxi).     examined  as  a  witness  on  behalf  of  the  Plaintiff  or  of  any  oo- 

A  deed  men-  Defendant  in  any  such  cause,  saving  just  exceptions;  and  th&t 
tioned  in  the 
answer  of  a  De- 

fendant  is  admissible  in  evidence  without  notice,  on  a  motion  for  a  decree  against  such  DefieDosDi 
—SembU :  S.  G,  (App.  p.  Ixi). 

Depositions  are  not  vitiated  by  a  difference  between  the  title  of  the  depositions  and  the  ti^ 
the  cause,  where  the  suit  in  which  the  depositions  are  taken  is  clearly  identified:  Harfiifd't.Bfia, 
(App.  p.  Ixviii). 

Form  of  Order  appointing  an  Examiner  in  several  colonies  in  A^tfdia:  Crofis  r.  Middletc*. 
(App.  p.  Ixxv). 
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any  interest  which  such  Defendant  so  to  be  examined  maj  have 
in  the  matters  or  any  of  the  matters  in  question  in  the  cause, 
shall  not  be  deemed  a  just  exception  to  the  testimony  of  such 
Defendant,  but  shall  only  be  considered  as  ajSecting  or  tending 
to  affect  the  credit  of  such  Defendant  as  a  witness;'*  and  by  the 
subsequent  Act  to  amend  the  law  of  evidence,  14  &  15  Yict.  c. 
99,  s.  2,  providing  that,  "  on  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  Court  of  justice,  or  before 
any  person  having  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  examine  evidei^ce,  the  parties  thereto,  and 

\  the  persons  in  whose  behalf  any  such  suit,  action,  or  other  pro- 

ceeding may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence,  either 
viv&  voce  or  by  depositions,  according  to  the  practice  of  the 

^  Court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 

action,  or  other  proceeding.** 

The  cases  cited  on  the  other  side  were  determined  under  Lord 
Denman's  Act,  which  provided  that  it  should  not  have  the 

'  effect  of  rendering  competent  ''any  party  to  any  suit,  action,  or 

proceeding,  individually  named  in  the  record,  or  any  lessor  of 

^  the  Plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in 

^  ejectment,  or  the  landlord  or  other  person  in  whose  right  any 

(  Defendant  in  replevin  may  make  cognisance,  or  any  person  in 

whose  immediate  and  individual  behalf  any  action  may  be 
brought  or  defended,  either  wholly  or  in  part,  or  the  husband  or 
wife  of  such  persons  respectively.** 

The  effect  of  the  second  Act  had  never  been  considered  in 
equity  with  reference  to  the  rule  of  the  Court  which  was  now  re- 
lied upon  by  the  Defendant;  and  if  that  rule  should  be  still  held 

\  to  be  applicable,  this  Court  would  be  deprived  of  the  benefit 

^  which  it  was  the  design  of  the  statute  to  give. 


I 


Yice-Chancellor. — I  reserved  my  decision  upon  the  point 
as  to  the  possibility  of  the  Plaintiff  obtaining  an  adverse  de- 
cree against  a  Defendant  whom  he  has  examined  as  a  witness. 
The  point  is  one  of  much  importance,  particularly  as  this  appears 
to  be  the  first  time  the  question  has  arisen  for  judicial  determin- 
ation, since  the  passing  of  the  last  Act  to  amend  the  law  of 
evidence  (a),  which  renders  a  party  not  only  competent  but  com- 

(a)  14  &  15  Vict.  c.  99. 
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pellable  to  give  evidenoe  as  a  witness.  It  appears  to  me,  on 
looking  at  the  effect  of  the  Act  that  the  only  obstacle  against 
obtaining  a  decree  in  such  a  case  has  been  remoTed. 

I  think  there  were  yery  good  reasons  for  the  mle  of  this 
Court,  and  that  the  rule  did  not  depend  wholly  on  the  mterort 
of  the  witness.  There  were  other  grounds^  on  which  the  party 
examined  might  object  to  a  decree  being  pranonnced  agajnst 
him.  There  were  commonly  two  objections  in  sach  cases:  the 
first,  which  was  most  fi«qaently  taken  by  the  oo-Defendsats 
in  the  cause,  was  the  objection  on  the  ground  of  interest 
The  co-Defendant  said^  'you  cannot  read  the  evidenoe  of  the 
other  Defendant  against  me.*  It  was  for  the  sake  of  sach 
other  parties  that  the  leave  of  the  Court  was  required.  The 
second  ground,  on  which  a  Defendant  could  object  to  a  de- 
cree being  made  against  him  on  his  own  evidence,  appesn  in 
KUdedey  v.  UFuhsr  (Mos.  195).  In  that  case  the  Defend- 
ant demurred  to  an  interrogatoiy,  because  she  was  concerned  in 
interest  in  the  matter  in  question,  and  insisted  that  she  was  not 
obliged  to  prove  the  Plaintiff's  title  against  herself;  and  thst 
the  usual  allegation,  that  the  Defendant  was  not  ooncemed  in 
interest,  was  left  out  of  the  order.  The  SclicUor- General,  in 
that  case,  argued,  that  it  was  not  a  good  objection  on  bebslf  of 
the  witness,  although  it  might  be  for  the  other  Defendants;  hut 
the  Lord  Chancellor  said,  **  The  method  of  the  Court  i^  where 
the  Plaintiff  is  obliged  to  make  several  Defendants  purely  oat  of 
form,  to  give  him  leave  to  examine  those  who  are  not  concerned 
in  interest — ^that  is,  who  are  not  interested  for  the  Plaintiff;  and 
it  would  be  hard,  when  the  Plaintiff  is  obliged  to  make  parties 
not  interested  Defendants,  that  he  should  lose  the  benefit  of 
their  testimony;  and  therefore  the  Court  gives  the  Plaintiff  leave 
to  examine  them.  But  this  Defendant  is  not  a  formal  but  a 
material  party  in  point  of  interest.  What  you  can  expect  from 
her  examination  you  may  have  from  her  answer,  which  will  he 
evidence  against  her;  and,  though  she  swears  to  tell  the  whole 
truth  on  her  examination,  she  need  not  answer  where  her  inter- 
est is  concerned,  of  which  she  is  to  judge  for  herself;  and  there- 
fore I  allow  the  demurrer." 

It  appears,  therefore,  that  the  Defendant  had  the  right  ant) 
privilege  to  say,  that  he  would  not  be  examined  as  a  witness.  In 
the  case  before  Lord  Hcvrdwicke^  referred  to  by  Lord  Truro  in 
R<ywUmd  v.  Witherdm  (3  Mac  &  G.  572},— the  case  ofNigh^ 
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ffcUe  ▼.  JDodd  (Amh,  583), — Bttek,  a  Defendant)  was  examined  as 
a  witness  under  an  order;  and,  at  the  hearing,  his  counsel  in- 
sisted, that,  having  been  examined,  no  decree  could  be  had  against 
him;  but  the  Ck>urt  said,  that  if  he  were  examined  to  matters 
as  to  which  he  was  interested,  he  might  demur.  Lord  Truro 
refers  to  the  reason  stated  by  Lord  Hofrdwicke,  ''that,  if  an 
adverse  decree  were  allowed  to  be  taken  against  a  Defendant 
after  being  examined,  it  would  be  a  great  temptation  to  Defend- 
ants to  forswear  themselves  "  (3  Mac.  k  G.  572).  In  the  case  of 
Weymouih  v.  Boyer  (2  Ye&  jun.  420),  the  rule  was  thus  stated  in 
the  argument  of  Mr.  MUford:  "  There  cannot  be  an  adverse  decree 
against  a  party  whom  the  plaintiff  has  called  as  a  witness ;  but  it 
is  the  continual  practice  to  examine  trustees,  &c.,  as  witnesses, 
and  to  have  a  decree  against  them,  specifically,  to  do  the  very 
thing  they  prove  is  to  be  done.  A  man  cannot  be  examined  for 
his  own  interest  or  against  it^  because  there  cannot  be  a  decree 
for  or  against  him  upon  his  own  evidence."  The  authorities  as 
to  the  old  practice  are,  therefore,  to  the  same  effect.  By  the 
Stat.  46  Geo.  3,  c.  37,  it  was  declared  that  a  witness  could  not 
refuse,  by  law,  to  answer  a  relevant  question,  on  the  sole  ground 
that  it  might  tend  to  establish  that  he  owed  a  debt  or  was  sub- 
ject  to  a  civil  suit.  Upon  this  statute,  it  was  held,  that  it  did 
not  apply  to  the  case  of  one  who  was  a  Defendant  in  the  suit  in 
which  the  examination  was  taken. 

The  objection  which  I  am  now  considering  was  taken  by  the 
Defendants  in  each  of  the  cases  which  were  referred  to,  and  I  can- 
not doubt  (if  I  may  presume  to  say  so),  that  those  cases  were  right- 
ly decided.  In  those  cases  the  Defendant  had  submitted  to  the 
examination.  He  had,  I  think,  a  right  to  object  to  answer  the 
interrogatories  exhibited  for  his  examination.  He  might  have 
said, '  I  may  demur  altogether  to  answer  your  questions;  or,  if  I 
choose  to  answer  them,  I  may  say,  that  you  have  then  contracted 
with  me  not  to  take  a  decree  against  me.'  In  AUomey-Gemeral 
V.  Deu)  (3  De  G.  k  S.491),  the  then  Yice-Chancellor  says,  "  It  may 
be  that  they  might  have  declined  to  be  examined,  that  they  might 
have  resisted  it.  I  think  that  they  were  not  bound  to  decline,  that 
they  were  not  bound  to  resist."  The  Defendant  in  this  case,  I 
think,  was  not  obliged  to  answer  the  questions  put  to  him  on  the 
one  hand;  and  the  cases  which  I  have  mentioned  authorise  me 
in  saying  that,  on  the  other  hand,  he  was  not  bound  to  refuse  to 
do  so,  but,  on  the  contrary,  he  was  at  liberty  to  say  in  effect :  '  I 
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shall  answer  the  questioiis  which  jaa  have  chosen  to  pat  to  me, 
and  I  shall  then  be  entitled  to  have  jour  bill  dJHiniaBfid  with 
costs  as  against  ma' 

In  this  state  of  things,  came  the  Act  14  &  15  Vict  c  99, 
which,  in  my  opinion,  changes  the  whole  case  as  respects  the  ex* 
amination  of  a  Defendant.  It  removes  the  only  difficulty  wbirb 
remained  in  the  way  of  that  examination.  It  enacts  that  par- 
ties *'  to  any  proceeding  in  any  Court  of  justice"  shall  "  be  compe- 
tent and  compellable  to  give  evidence.**  In  a  case  in  which  there 
is  only  one  Defendant  on  the  record,  it  is  clear  that  the  Act  would 
be  rendered  perfectly  a  nullity  in  this  Court,  if  it  were  to  be  held 
that  the  Plaintiff  might  indeed  examine  the  Defendant,  but  that  if 
he  did  so,  he  lost  his  right  to  a  decree  against  him.  It  was  said  hy 
Mr.  Sdwyn  in  his  alignment  in  support  of  the  objection,  that  the 
Act  might  well  be  applicable  to  cases  in  the  Courls  of  oommoQ 
law,  which  were  against  single  Defendants,  or  Defendant^  all  of 
whom  had  the  same  interest;  but  that  it  was  not  applicable  to 
cases  in  this  Court,  in  which  the  liabilities  were  different  and  se- 
veral, and  there  was  a  disposition  by  each  party  to  throw  the 
burden  on  the  others.  It  is  true,  there  might,  from  the  frame  of 
suits  in  this  Courts  be  often  a  temptation  for  one  Defendant  so 
to  give  his  evidence,  that  it  might  tend  to  shift  the  req)ODsi- 
bility  from  himself  to  other  Defendants.  That^  however,  is  an 
objection  to  the  evidence  of  the  witness  on  the  ground  of  interest, 
and,  so  fiir  as  that  objection  applies,  it  was  removed  by  Lord  Den. 
man*s  Act.  It  is  not  indeed  always  at  common  law  that  the  suit 
is  against  a  single  Defendant;  and  there  were  cases  in  which  one 
Defendant  at  law  might  examine  a  co-Defendant  against  whom 
no  evidence  was  produced,  though  the  Plaintiff  could  not  make  a 
Defendant  his  witness  by  entering  a  nolle  prosequi  against  him. 
This  point  is  no  doubt  one  of  considerable  importance;  but  I 
cannot  see  how  I  can  now  hold,  that  the  examination  of  a  D^ 
fendant  by  the  Plaintiff  is  an  objection  to  a  decree  being  made 
against  the  party  examined,  without  nullifying,  so  £ar  as  wgff^ 
suits  in  equity,  one  of  the  chief  dauaes  of  the  late  statute— that 
which  relates  to  the  examination  of  parties: 
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lExaminer. 

Crofts  v.  Middletok — Jan.  31^,  1853. 

Mr.  JS,  F,  smith  moved  for  the  appointment  of  an  Examiner,   Form  of  order 

to  take  the  examination  of  the  Defendant  John  Beale  out  of  the  appointing  an 

Examiner  in    . 
jurisdiction  (a).  several  colonies 

The  order  was  made  in  the  following  form : —  'mAwimlia, 

"  Let,  in  case  the  Defendant  John  Beale  shall  be  resident  at 
or  near  Mdboume,  in  the  colony  of  Victoria,  or  in  case  the  exa- 
mination of  the  Defendant  can  be  conveniently  taken  at  Mdr 
howrne  aforesaid  or  in  the  said  colony,  John  George  Forbes,  of 
Mdbowme  aforesaid,  Esquire,  barrister-at-law,  be  appointed  an 
Examiner  for  the  examination  of  the  Defendant  John  Beale  in 
this  cause,  a  witness  on  the  part  of  the  Plaintiff;  and  in  case  the 
said  John  George  Forbes,  Esq.,  shall  die,  or  cease  to  reside  within 
the  said  colony  of  Victoria,  before  the  taking  or  completion  of 
the  evidence  of  the  Defendant  John  Beale,  or  shall  decline  or  be 
unable  to  take  the  same,  let  George  Milner  Stephen,  oiMdbimme 
aforesaid,  be  appointed  an  Examiner  for  the  examination  of  the 
said  Defendant.  And  let,  in  case  the  Defendant  John  Beale 
shall  be  resident  at  or  near  Adelaide  in  the  colony  of  South  Aus- 
tralia, or  in  case  the  examination  of  the  said  Defendant  can  l>e 
conveniently  taken  at  Addaide  aforesaid,  or  within  tbe  said 
colony  of  Souih  Australia,  John  Michael  Skipper,  of  Adelaide, 
in  the  said  colony,  gentleman,  be  appointed  an  Examiner  for  the 
examination  of  the  said  Defendant;  and  let,  in  case  the  said  John 
Michael  Skipper  shall  die,  or  cease  to  reside  within  the  said  colony 
of  South  Australia,  before  the  taking  or  completion  of  the  evi- 
dence of  the  said  Defendant,  or  shall  decline  or  be  unable  to 
take  the  same,  William  John  Wren,  o£ Adelaide  aforesaid,  gentle- 
man, be  appointed  an  Examiner  for  the  examination  of  the  said 
Defendant.  And  in  case  the  evidence  of  the  said  Defendant  is 
taken  at  Melbourne,  notice  thereof  is  to  be  given  to  John  Trench- 

(a)  See  Oofts  y.  Middlelan^  sapra,  might  agree  on  the  person  to  be  named, 

p.  XTiii,  in  which  there  has  been  an  or,  if  not,  the  Court  would  make  the  ap- 

omission  of  some  words  in  the  judgment  pointment.    It  was  not  a  case  in  which 

of  the  Vice-Chancellor:  after  the  words  the  Plaintiff  was  entitled  to  have  the 

**  jurisdiction  of  the  Court'*  in  the  second  evidence  of  his  witness  taken  upon  affi- 

line  at  the  top  of  p.  zix.,  insert  ^and  davit,  he  having  refused  to  allow  the 

that,  if  the  parties  agreed  to  that  course,  evidence  of  the  Defendants  witness  to 

he  would,  in  this  cause,  appoint  an  Ex-  be  so  taken.* 
aminer  in  Australia;  and  the  parties 
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ofrdj  of  Mdbcwme,  and  ,  or  one 

of  them,  as  the  agent  there  of  the  Defendants  Scvmud  MiddUion 
the  elder,  and  Semmd  Middleton  the  younger;  but  in  case  the  evi- 
dence of  the  said  Defendant  is  taken  at  Adelaide,  notice  thereof 
is  to  be  given  to  WiUiani  Sabben,  of  Adelaide,  and 

,  or  one  of  them,  as  the  agent  there  of  the 
said  Defendants  S,  Middkton  the  elder,  and  S.  Middleton  the 
younger. 

♦ 


Appointment  of 
the  lolicitor  of 
the  Boiton*  fund 
as  guardian  ad 
litem  to  an  in- 
fimt  Defendant, 
on  the  applica- 
tion of  the 
Plaintiff,  where 
the  infiint  was 
not  in  defiuilt 
either  for  not 
appearing  or 
not  answering. 


Bentley  V.  Robinson — Jan,  2l8t,  1853. 

Ma.  BERKELEY  moved  for  an  order  appointing  the  solicitor 
to  the  suitors'  fund  as  guardian  ad  litem  to  an  in£uit  Defendant, 
upon  service  of  six  days  notice  of  the  motion  on  the  solicitor  by 
whom  the  infimt  had  appeared :  Cockaon  v.  Lee  (15  Sim.  302). 
The  case  did  not  perfectly  come  within  the  terms  of  the  32nd 
Order  of  May,  1845,  as  there  was  no  de£Eiult  by  the  in&nt.  The 
appearance  was  entered  on  behalf  of  the  in£uit,  on  the  20th  of 
November  last;  and  an  application  had  been  made  to  the  solici- 
tor by  whom  the  appearance  was  entered,  to  appoint  a  guardian 
to  defend;  but  no  such  appointment  had  been  made.  The  Plain- 
tiff did  not  require  an  answer  to  his  bill;  and,  therefore,  there 
could  be  no  defisiult  by  not  answering.  TTooc^  v.  Logaden  (9  Hare, 
App.xxvi),  was  also  cited. 


The  Yicb-Chakcellob  made  the  order. 


Jttiunctuin* 


PROCEEDINGS  on  a  motion  for  an  injunction  to  restrain  an  action  at  law  be- 
fore the  appearance  of  the  Defendant  to  a  bill  of  diaooTety:  FUayenMid  ▼•  BuU^ 
(App,  p.  Irr). 


Sttsspectuin  of  JBocumentss. 

A  PLAINTIFF,  baring  the  common  order  for  himself,  his  solicitors  and  agents, 
to  inspect  documents  in  the  possession  of  a  Defendant,  cannot  appoint  another  De- 
fendant as  his  agent  in  such  inspection — SmjbU :  BariUy  ▼.  BarUey,  (1  Drew.  232), 
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Forbes  v.  Forbes— <7(sn.  Uth  <t  Utk,  1853. 
A  MOTION  to  discharge  an  order  of  course,  obtained  at  the  Order  to  exhi- 
Rolls,  giving  Uberty  to  the  Plaintiff  to  exhibit  further  inter-  ^J^^^fyr 
rogatories  for  the  examination  of  witnesses  under  the  commis-  theezammatioa 
don  in  the  cause,  on  the  ground  that  the  order  did  not  contain  underacommU- 
a  restriction  on  the  Plaintiff  ^'  not  to  exhibit  further  interroga-  »on,  not  re- 
tories  to  the  witnesses  already  examined."     (See  1  Daniel,  Head-  forther^xamia- 
lam's  Ed,  859).  "tion  to  the 

new  witneasei. 

Mr.  JRoU  and  Mr.  Beetle  for  the  motion.  What  U  not  a 

proper  delivery 
of  interroffato- 

Mr.  Andenon  and  Mr.  A,  Leans  opposed  it.  ries,  within  the 

12th  iectlon  of 
the  15  ft  16 

The  Yice-Changbllor  said,  he  would  inquire  what  the  prac-  vict.  c.  86,  and 

tice  had  been  as  to  the  insertion  of  the  restrictive  worda  *i*v  ^!S,^®'' 

of  the  7th  of 

AttgoBt,  1852: 
On  a  subsequent  day,  Bowem  t.  Price^ 

*  •"  (1  Drew.  307). 

The  VICE-CHANCELLOR  said,  he  foimd  upon  inquiry  that  the 
order  issued  in  this  case  was  in  the  common  form  in  use  prior 
to  the  year  1840.  In  the  year  1840,  it  did  not  appear  from 
what  cause,  it  became  the  practice  at  the  Rolls  to  insert  the  re- 
strictive words.  The  practice  in  this  respect  (and  which  ap- 
peared to  prevail  at  the  Bolls  only,)  being  so  recent  in  its  origin, 
and  there  being  no  trace  of  the  direction  of  the  Court  under 
which  the  variation  was  supposed  to  have  been  made,  he  could 
not  discharge  the  order. 


Jllotuin  for  Becree* 

UNDER  the  26th  aection  of  the  Btatate  15  ft  16  Vict  c.  86,  and  the  18th  Oene- 
nU  Order  of  Angntt,  1862,  a  replication  is  necessary,  when  the  decretal  order  has 
not  been  made,  and  the  suit  is  to  be  proceeded  with  in  the  ordinary  form ;  but  is 
not  necessary  when  the  Plaintiff  is  proceedmg  by  motion  for  a  a  decree :  Duffidd 
T.  Stnrges^  (App.  p.  Izzzvii). 


VOL.  IX.  /  H.  W. 
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®at1). 


THE  2]tt  leetMn  of  the  ttetate  15  ft  16  Vict  e.  86  does  not  inirolTe  maj 
^ion  of  the  form  of  the  oath  to  be  adminiitered  to  a  Defendant  od  potting 
answer:  Attomey-Generai  t.  Hwimmy  (App.  p.  Ldii). 


The  Court  will 
not,  under  the 
44th  section  of 
the  statute  15 
ft  16  Vict.  c. 
86,  dispense 
with  the' per- 
sonal repre- 
sentatiTO  of  a 
trustee,  where 
such  personal 
representatiye 
has  necessarilj 
actiTe  duties  to 
perfonn  in  the 
execution  of 
the  trust. 

The  9th  rule 
of  the  42nd 
section  of  the 
statute  15  ft  16 
Vict  c.  86,  ap- 
plies not  only 
to  administra- 
tion suits,  but 
to  all  suits 
where  the  in- 
terest of  the 


CASKS  in  which  inquiries  in  Chambers  maj  be  prosecuted  or  made  with  or  with- 
out an  order  of  the  Court  for  that  puzpose  haring  been  drawn  up :  Kelmm  t.  AV 
mm,  (App.  p.  Izzxri). 

Fowler  v.  Bayldos— Feb.  Sth,  1853. 

A  BILL  to  execute  the  trosts  of  a  term  created  hj  a  marriage 
settlement,  for  nusmg  a  sum  of  money  for  the  benefit  of  the 
Plaintiff.  Objections  were  taken  by  the  answers — first,  that  the 
settlement  comprised  leaseholds  and  premises  held  for  terms  of 
years,  which  were  assigned  to  and  became  vested  in  trustees, 
named  Cariwright  and  Day,  upon  the  trusts  of  the  settlement; 
and  that  there  was  no  person  before  the  Court  representing  sach 
trustees  or  the  estate  Tested  in  them;  and  secondly,  that  the 
claim  of  the  Plaintifi^  if  successful,  would  diminish  or  cut  dovn 
the  interest  of  the  estate  of  one  Lilf/man,  deceased,  in  the  pro- 
perty in  question;  and  that  the  persons  interested  under  the  inll 
of  LUyman  were  not  before  the  Court. 


Mr«  Walker  and  Mr.  Baech,  for  the  Plaintiff,  submitted,  that 
these  objections  were  removed  by  the  stat.  15  d?  16  Vict.  c.  86. 
The  first  objection,  thus — Cartwrighi  and  Day  were  the  two 
trustees;  Cartwright  died,  leaving  Day  surviving.  Day  after- 
wards died,  and  there  was  no  personal  representative  to  his  es- 
tate.    The  Court,  under  such  circumstances^  would,  under  the 

cestui  que  trust  44th  section  of  the  Act,  proceed  in  the  absence  of  a  personal 

is  represented 

by,  and  his 

powers  are  Tested  in,  the  trustee. 

The  personal  lepiesentatiTe  of  a  cestui  que  trust,  entitled  to  the  trust  fund  in  the  erent  of  the 
death  of  children  under  twenty-one,  dispensed  with  on  a  claim  for  the  appointment  of  new  trostcca, 
the  cestui  que  trust  haying  died  indebted,  and  with  no  other  property:  Magnay  t.  ZXivn/smi,  (App^ 
p.  Ixzxii). 
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representative.  It  was  in  fiict  only  an  outstanding  estate,  which 
might  be  got  in  when  necessary.  As  to  the  second  objection : 
the  execators  and  devisees  in  trust  of  the  estate  of  lALyvMm 
were  parties  j  and  the  parties  beneficially  interested  were  not 
now  necessary  parties.  Their  presence  was  dispensed  with  by 
the  9th  Bule  of  the  42nd  section. 

The  Yice-Chancelldr,  as  to  the  first  objection,  said,  he 
was  of  opinion  that  the  44th  section  did  not  enable  the  Court 
to  dispense  with  a  party,  who,  in  the  circumstances  of  the  case, 
should  be  active  in  the  execution  of  the  decree  which  the  Court 
was  called  upon  to  make,  as  in  this  case  the  personal  represen- 
tative of  the  surviving  trustee  of  the  property  must  necessarily 
be. 

Mr.  EdlJt  and  Mr.  Rogws^  for  the  Defendants,  contended  that 
the  parties  interested  in  the  estate  under  the  will  of  LUy^nan 
were  also  necessary  parties.  The  bill  was  filed  before  the  New 
Procedure  Act  passed. 

The  Yice-Chakcellob. — My  predecessor  decided,  in  the  case 
of  Ocidamid  v.  Stonekewer  (Ante,  App.  I.  p.  xxxviii),  that  the 
Court  might  apply  these  provisions  of  the  Act  as  to  parties  to 
suits  instituted  before  the  Act  passed. 

Mr.  Rogers. — That  would  be  unjust.  The  answers  are  put  in, 
and  the  objections  taken,  on  the  foundation  of  the  old  practice 
and  law  of  the  Court. 

The  Vicb-Chancbllor. — The  suitors  of  the  Court  have  no  vest- 
ed interest  in  any  rule  which  might  require  more  parties  to  suits 
than  are  necessary.  You  made  the  objection  rightly  by  your  an- 
swer, that  persons  who  were  required  to  be  made  parties  by  the 
then  practice  of  the  Court  were  not  parties  to  the  suit;  and  then 
came  a  beneficial  Act  of  Parliament,  which  relieved  the  Plain- 
tiff firom  the  necessity  of  bringing  them  before  the  Court. 

Mr.  Rogers  then  contended,  that  the  9th  Bule  of  the  42nd 
section  applied  only  to  cases  where  the  real  or  personal  estate 
vested  in  trustees  was  sought  to  be  charged  by  the  suit^  or  where 
the  suit  was  brought  to  administer  or  enforce  the  trusts  of  the 
will  or  other  instrument. 

/2 
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The  Yick-Chakgellos. — In  the  case  of  GokUmid  y.  Sim- 
heuWf  the  provision  was  applied  with  some  special  directions  to 
a  soit  for  foredosore.  I  think  the  operation  of  the  rale  is  not 
so  restricted  as  it  has  been  argued  that  it  is;  and  it  appears  to 
me  that  the  parties  beneficially  interested  in  Z»^yman'«  estate 
are  not  necessary  parties;  they  are  sufficiently  represented  bj 
the  trustees. 


Jokes  v.  Jambs-— /V^.  lOth,  1853. 
Decree  for  the    EDMUND  ECKLEY,  in  1834,  devised  to  Snead  and  Jam 

appointment  of  certain  freehold  estates,  to  hold  to  them  and  their  heirs,  to 
ne«r  tnutees  ,  ,  .  i. 

and  conyey-       the  use  of  them  and  their  heirs,  upon  trust,  that  they  or  the 

!^/^i^^  .  survivor  should  sell  the  same  after  the  death  of  his  (testators) 
tnut  estate,  ^J*        .^^        ,  ,  ,  .. 

a  suit  bj  loine    wife,  With  power  to  give  receipts  for  the  same,  which  should  dis- 

toJlti*aSIinBt  ^***^  "*^  exonerate  the  purchasers;  and  he  directed  that  the 
the  deTufces  of  monies  arising  from  such  sale,  and  the  rents  and  profits  imtil 
^ToJ^f  ST  *^®  ^^  ^oxM  be  applied  first  in  the  payment  of  the  costs  wd 
fonner  tniBteei,  in  keeping  the  premises  in  repair  until  the  sale,  and  next  in  pay- 
to  tAt*  ^f  **"  ^^^^  ^^  various  legacies  (two  of  which  were  given  to  the  Fbin- 
othercestniaqne  tiffii,  Ann  JwM»  and  Swrah  Cartwrighi),  which  legacies  were  to 
ti^f  A^d^  be  paid  within  twelve  months  after  his  wife's  decease,  out  of  the 
cree.  proceeds  of  the  sale  of  his  estates  and  his  personal  efiects,  the 

sale  monies  to  be  considered  as  so  much  personal  property.  Ad<1 
the  will  empowered  Sarah  Eckiey,  the  testator's  wife,  to  appoiBt 
a  trustee  in  the  place  of  any  deceased  trustee;  and  the  testator 
gave  the  residue  of  his  personal  estate  and  all  his  other  property 
to  his  wife  for  her  life,  and  after  her  decease  as  she  should  by 
deed  or  will  appoint.  Snead  died  and  left  James  siirviying. 
Sarah  did  not  appoint  a  new  trustee;  and  she  died  in  1848,  hav- 
ing by  her  will  and  codicil,  dated  in  1846  and  1847,  bequeathed 
various  legacies  and  given  all  the  residue  of  the  estate  and  ef- 
fects of  her  late  husband,  and  all  her  property,  unto  Jay  aod 
JameSy  upon  trust  for  the  Plaintiffs,  Ann  Jones  and  Sarah  Cari- 
wright,  for  their  respective  separate  use.  James  died  in  1S50, 
having  devised  all  his  trust  estates  to  Pendope  James^  and  Ahiqo^ 
FiU.  The  Plaintiffs,  Ann  and  Sarah,  filed  their  bill  against 
Fendope  James  and  Abigail  PiU,  stating  that  the  trusts  for  sale 
of  the  estates  were  unperformed,  that  doubts  had  been  suggested 
whether  the  Defendants  could  make  a  conveyance  or  give  a  re- 
ceipt to  a  purchaser;  and  it  prayed  that  new  trustees  might  be 
appointed. 
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There  was  evidence  of  no  appointment  of  a  trustee  having 
been  made  by  the  widow,  and  also  of  the  fitness  of  the  proposed 
trustees.  It  was  also  stated  that  some  of  the  legacies  had  been 
paid. 

SJr.  BoU  and  Mr.  WhMread,  for  the  Plaintifis,  submitted,  that 
as,  under  Eule  4  of  the  42nd  section  of  the  stat.  15  dc  16  Vict, 
c.  86,  any  cestui  que  trust  might  have  a  decree  for  execution  of 
the  whole  trusty  I,  fortiori  might  one  cestui  que  trust  have  a  de- 
cree for  the  appointment  of  new  trustees,  which  was  less  than 
the  execution  of  the  trust. 

The  Yicb-Ohakcellob  made  the  decree  for  the  appointment 
of  the  proposed  trustees,  and  that  the  Defendants  should  convey 
to  such  new  trustees  the  estates  devised  by  the  will  in  trust  for 
sale : — ^the  conveyance  to  be  settled.  Notice  of  the  decree  to  be 
served  (under  the  8th  Rule)  upon  the  parties  interested  in 
the  real  estate  under  the  wiUs  of  the  testator  or  his  widow, 
and  whose  interests  under  the  same  should  not  appear  to  be 
satisfied. 


tPasment  into  (ETourt. 

PROSPECTIVE  order,  enabling  parties  to  pay  in  money  from  time  to  time  to  the 
credit  of  the  caaw,  obviating  the  neceetity  of  a  repetition  of  the  orders  for  the 
nme  purpose :  Hutekmton  r,  Hutckmaon^  (App.  p.  IxzxiT). 


^asment  out  of  (EToutt. 

PROSPECTIVE  order  for  the  sale,  from  time  to  time,  of  so  mnch  of  the  capital 
of  a  fund  as  would  be  sufficient,  with  the  income,  to  pay  an  annui^  which  the  in* 
come  alone  was  insufficient  to  pay:  LaimbU  t.  LambU^  (App.  p.  Izxxiy). 

An  order  for  the  settlement  of  the  conyeyance,  and  for  the  payment  of  the  pur- 
chase-money  out  of  Court,  on  the  re-inyestment  of  monies  of  incapacitated  persons, 
&c.:  In  the  MaUer  o/ CadduA'i  SetUemfmt^  (App.  p.  Ixxxt). 


Ixxxii  PERSONAL  REPRESENTATIVK    [Appbsdix  11. 


Maohat  v.  J)AywaoJX—Feb.  21«<,  1853. 

A  claim  for  the  Mb.  WALFOED,  under  the  44th  section  of  the  staL  15  k  16 

w^lraT^l''^  Vict  c.  86,  asked,  that  a  person  might  be  appointed  to  repre- 

allowed  to  pro-  sent  the  estate  of  A.  Magnay  for  the  purposes  of  the  suit,  or  th&t 

■cnceofaper-  *^®  chdm,  which  was  for  the  appointment  of  new  tnist«f^ 

•onal  represen-  might  proceed  in  the  absence  of  any  person  representing  hi> 
taUveofade-  . 

ceaMd  perwn,  estate. 

where  such  per-       The  trost  funds,  consisting  of  monies  in  the  funds,  and  mo- 

teireet  in^'^'  ^^  ^^®  ^^  mortgage  and  covenant,  were  settled  on  the  mar- 

trott  fundi  in  riage  of  A.  Magnay  and  Mary  Anne  CharloUe,  his  wife,  upon 

deatTol  hia    ^  certain  trusts  during  their  lives ;  and,  after  the  decease  of  the  snr- 

child  (the  in-  vivor,  in  default  of  appointment,  in  trust  for  the  children  of  tk 

vnder  twenty-  nMU™ge,  who,  being  sons,  should  attain  twenty-one,  or  being 

one,  but  had  daughters  should  attain  that  age  or  many,  with  power  to  vpfij 

and  iidt^iit  ^^®  income  in  the  maintenance  of  the  children  during  their  mi- 

any  other  pro-  nority,  with  an  ultimate  power  of  appointment  by  the  will  of  tk 

^  ^\ wife,  in  case  there  should  be  no  such  child     The  wife  died  in 

The  Court  1844,  having  by  her  will  executed  her  power  of  appointment  in 

the  44th  lec-^'  fikvour  of  her  husband     A,  Magnay,  the  husband,  died  much 

^onof  ^e Btat  indebted  in  1850,  and  the  bill  stated  that  at  the  time  of  hii 

c.  86,  in  a  suit  death  he  was  not  possessed  of  or  entitled  to  any  estate  or  effects 

for  theadminia-  except  his  contingent  interest  in  the  settled  funds;  and  that  no 

n tate,  dispenie  steps  had  been  taken,  or  were  likely  to  be  taken,  for  obtaining 

with  aperaonal  letters  of  administration  to  his  estate  or  effects.     All  the  other 

representative,  ,       .        .    ^         .     .     .,      -      i  t  .    ,.«. 

constituted  in     persons  having  mterests  m  the  fund  were  plaintink. 
the  ordinary  The  Defendant  Damdaon,  one  of  the  three  trustees  of  the  set- 

tator  or  intet-  ^^^  property,  was  desirous  of  retiring,  and  the  claim  prayed  for 
tate  whose  es-  the  appointment  of  W.  Eothery  in  his  place,  and  to  have  the 
ministered  in  '  amount  of  what  was  due  to  the  Defendant  J}avids(my  in  respect 
the  suit:  5i/i»r  of  any  costs,  chargecf,  and  expenses,  properly  paid  or  incurred 
l>rei^^5).  ^7  ^^  ^  ^  trustee,  duly  ascertained;  and  to  have  the  sam^  and 
The  Court  the  costs  of  the  suit,  and  of  proceedings  which  had  been  taken 
tlw  4"4th  ^^^  ^^  Chambers  upon  summons,  paid  out  of  the  capital  of  the  fund, 
tion  of  the  stat.  I 

15  A  16  Vict.  c.  86,  difpense  with  the  personal  representatlTe  of  a  tmttee,  where  rach  penona]  n- 
presentatiye  has,  necessarily,  active  duties  to  perform  in  the  ezecntion  of  the  trust :  Fotcltr  r.  At^* 
doH,  (App.  p.  LuTiii). 

A  personal  representative  of  a  deceased  party,  entitled  to  a  small  sum  of  money,  (2]UL),  do(  dur 
pensed  with,  under  the  44th  section  of  the  Act  1.5  ft  16  Vict.  c.  86,  by  enabling  the  soltcitonof  t^     ' 
deceased  party  to  receive  such  sum :  RawiiM  v.  ArMahon,  (1  Drew.  225).    See  HawUtu  v.  Do^"^* 
(1  Hare,  146).  | 
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and  the  residue  transferred  into  the  name  of  the  new  and  con- 
tinuing trustees. 

The  Yicb-Changellob  was  of  opinion  that  it  was  a  case  in 
which  the  claim  might  properly  proceed  in  the  absence  of  a  per- 
sonal representative  of  A.  Mcygnay, 


♦ 


Anonymous — Jan.  2U<>  1853. 
Mb.  BAGSHA  W  mentioned  to  the  Courts  that  the  printers  of  Numerical 
bills  were  in  some  cases  acting  under  the  impression  that  they  S??*™*"**!*? 
were  not  at  liberty  to  print  them  with  any  form  of  punctuation,  printed  in  fi- 
and  were  also  bound  to  print  all  numerical  statements  of  money  p^^^  )u><i  ^ 
or  other  subjects  in  words  at  length,  and  not  in  figures.  leng^. 

The  Yice-Chancellob  said,  he  should  be  unwilling  to  adopt 
a  construction  of  the  Orders^  or  of  the  New  Procedure  Act,  which 
would  haye  the  effect  of  laying  down  a  general  rule,  without  the 
concurrence  of  the  other  Judges;  but  he  might  say  that  he  knew 
of  no  rule  of  the  Court  which  prevented  numerical  statements 
from  being  printed  in  figures. 


iProceeliins0  before  tfie  MH^  ixi  (t^wxAtx^. 

THE  Yice-Chancellob  said,  that  the  Judges  had  considered  the  Petitionfl  to  be 

cases  of  appUcations  under  the  Trustee  Acts  of  1850  k  1852,  and  gf^^Ji'lid 

the  Legacy  Duty  Act  (a),  which  they  had  originally  intended  to  l^^aej  Dnty 

take  by  summons  at  Chambers;  but  which,  upon  further  con-  piJ^jSing  by 

sideration,  they  were  of  opinion  should  be  made  by  petition,  and,  »uinmonB  in 

in  the  first  instance,  should  be  always  made  in  Court.  \ 

In  Maffnay  y.  Dawdstm^  (App.  p.  Izzzii),  the  claim  stated  that  proceedings  had  lately  been  com- 
menced upon  summons  in  the  Chambers  of  Vice-Chancellor  TToocf,  for  the  appointment,  under  the  pro- 
Tisions  ox  the  Trustee  Act,  1850,  of  W.  BotAeiy  as  a  trustee  of  the  indenture  of  settlement  therein 
mentioned,  in  the  place  of  the  Defendant  M.  S.  Davtdmm^  but  the  same  could  not  be  proceeded  with 
in  consequence  of  the  said  M,  S.  Davidtom  refusing  to  retire  firom  the  trust  without  payment  to  him 
of  the  costs,  charges,  and  expenses  claimed  to  be  due  to  him,  and  the  impossibility  of  ascertaining, 
in  such  proceeding,  what,  if  anything,  was  due  and  owing  to  him,  the  said  M,  S.  Davidson^  in  re- 
spect  of  such  costs,  charges,  and  expenses. 


(a)  Ante,  App.  I.  p.  xlix.  arts.  5  &  7. 
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Proipoctive 
order  for  the 
•ale,  from  time 
to  time,  of  so 
much  oif  the 
capital  of  a 
fbnd  in  Court 
as  would  be 
•ufficient,  with 
the  income,  to 
pay  an  annui^ 
which  the  in- 
Tome  alone  wit 
insufficient  to 


Lahbub  i;.  Lambis — Jan.  ISih,  1853. 

IT  became  necesaaiy  to  provide  for  the  payment  of  an  annuity^ 
which  the  dividends  of  the  fond  in  Court  were  insofficiait  to  an- 
Bwer. 

Mr.  Ba£es,  for  the  Plaintiff  and  Mr.  BendaU,  for  the  Defend- 
ant>  asked  for  a  prospective  order  for  the  application  fix^m  time 
to  time  of  a  soffident  portion  of  the  capital  to  supply  the  dtBd- 
ency  of  the  dividends. 

The  Begistrar  (Mr.  Leach)  referred  to  a  case  in  which  a  simi- 
lar provision  had  been  made  for  the  future  payment  of  an  amuial 
sum,  where  the  dividends  were  insufficient 

The  Vice-chancellor  directed  the  dividends  of  the  fond  is 
Court  to  be  paid  to  the  annuitant,  in  part  satisfaction  of  the  an- 
nuity, and  directed  a  sale  of  so  much  of  the  corpus  of  the  fund  as 
should  from  time  to  time  be  sufficient^  with  the  dividendsi  to  pay 
the  annuity. 


Prospective 
order  enabling 
parties  to  pay 
money  from 
time  to  time  to 
the  credit  of 
the  cause,  obyi- 
ating  the  necea- 
aity  of  a  repe- 
tition of  the 
orders  for  the 
5ame  purpose. 


HxfTGHIKSON  V.  HUTCHINSON — AprU  29th,  1852. 

DIRECT  the  Defendants  J.  ff.  and  £.  S.  H.,  on  or  before  the 
day  of ,  to  pay  the  several  sums  of  £ recently  re- 
ceived by  them,  and  admitted  by  them  to  belcmg  to  the  estate 
of  </.  P,  H.j  the  testator  &c.,  into  the  Bank,  with  &c.  [to  be  laid 
out,  and  trust  declared]  j  and  let  the  Defendants  J,  H.  and  E.  S. 
H.  be  at  liberty,  from  time  to  time,  to  pay  into  the  Bank  to  the 
credit  of  this  cause  by  the  title  aforesaid,  any  sum  or  suxds  of 
money  in  their  hands  in  respect  of  the  said  testator's  estate  (the 
amoimt  of  such  sum  or  sums  to  be  verified  by  affidavit);  aud 
let  the  said  sum  or  sums  of  money,  when  so  respectively  paid  in, 
be,  from  time  to  time^  as  the  same  shall  amount  to  a  competent 
sum,  laid  out,  <fec.  in  trust  in  this  cause  by  the  title  aforesaid. 


Mr.  J,  B,  Allen,  for  the  Defendants. 
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^ut^asit  IBeelr. 

In  the  Matter  of  Oaddick's  Bwtlbukst — Jan.  31«<,  Feb.  18ih, 

1853. 

A  PURCHASE^  for  the  reinyestinent  of  monies  paid  into  Goort  An  oider  for 
upon  a  compulsory  taking  of  land,  having  been  approved  of  by  5tJ|f**'^"*"* 
the  Court  (a),  and  the  title  having  been  approved  of  by  the  Con-  ance,  and  for 
veyandng  Counsel,  subject  to  a  search  for  judgments,  which  the  ^*  SSSmI*^ 
Conveyancing  Counsel  thought  necessary,  as  against  Eliaha  Cad-  mone j  out  of 
dick,  the  tenant  for  life  of  the  property  in  right  oUna  wife,  by  ^^^^J^^J 
whom  the  contract  for  the  purchase  was  made.     This  necessity  of  moniei  of 


arose  from  the  circumstance  of  Mr.  Caddick  having  entered  into  «"»!*«>*»*«* 
the  contract  in  his  own  name,  without  referring  to  the  fimd  in  ^n^^  ^^  ^ 
Court  from  which  the  purchase-money  was  to  be  paid ;  and  the  contract  for  the 
Conveyancing  Counsel  therefore  was  of  opinion,  that  Mr.  Caddick  ^^  ^^  ^^ 
had  acquired  the  equitable  fee.  It  was  found,  that,  some  years  reinvestment 
befote,  Mr.  Caddi(^  had  entered  into  a  bond  to  the  Crown,  and  Jl^S^i^^** 
steps  were  therefore  taken  to  obtain  a  quietus.  without  refer- 

Application  was  now  made  to  the  Court  for  the  payment  of  f^d  pnpoeed 
the  purchase-money,  upon  the  execution  of  the  conveyance.  An  ***.^^*^2^^^ 
affidavit  was  made,  that  satisfiiction  had,  on  the  12th  of  Febru- 
ary, 1853,  been  entered  ''in  the  proper  book  kept  at  the  Regis- 
try of  Judgments  Office  in  SefjearUa*  Inn,  Chancery-kme,  in  re- 
spect of  an  obligation  or  specialty,  bearing  date  the  15th  day  of 
March,  1843,  whereby  the  said  Eliaha  Caci(tl»c&  was  bound  to  the 
Crown  in  the  sum  of  1600^;  and  that  all  liability  on  the  part  of 
the  said  EUsha  Caddick  thereunder  has  ceased." 

The  Yice-Chanoellor  said,  that  the  engrossment  must  be 
produced,  with  a  blank  for  the  insertion  of  the  recital  of  the 
order  of  the  Court  for  the  payment  of  the  purchase-money. 

The  engrossment  was  afterwards  produced  in  Courts  and  veri- 
fied in  the  following  manner : — 

''  I  S.  B.  make  oath  and  say,  that  I  have  examined  the  en- 
grossment now  produced  and  shewn  to  me,  written  on  two  skins 
of  parchment^  and  marked  on  the  outside  thereof  with  the  letter 
A.,  with  the  draft  now  also  produced  and  shewn  to  me,  and  mark- 

(a)  See  In  the  Mailer  of  CaddickU  SeUUtnent,  Ante,  A  pp.  I.  p.  iz. 
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ed  OD  the  outside  thereof  with  the  letter  B.,  and  which  draft  wu 
settled  by  William  ffayeSy  Esq.,  one  of  the  Conveyancing  Connael 
appointed  by  this  Honourable  Court;  and  that  the  said  engnfls- 
ment  is  a  true  and  correct  oopy  of  the  said  drafts  except  as  to 
the  indorsements  made  on  the  back  of  the  said  draft.** 

The  Vicb-Chancbllob  ordered,  that>  upon  the  oompletiaD  of 
the  engrossment  by  the  insertion  therein  of  a  recital  of  the  or- 
der now  made,  and  upon  due  execution  of  the  conveyance  by  lU 
proper  parties,  to  be  verified  by  affidavit,  the  snim  of  2500/. 
should  be  paid  out  of  Court  to  F.  R.,  the  vendor,  Ac 


Cum  in  which 
inqiiiriMin 
Chamber!  mmj 
be  proMcuted 
or  made,  with 
or  without  an 
order  of  the 
Court  having 
been  drawn  up 
directing  inch 
inqoiriei. 


Kbuon  v.  Kblsoit— Jon.  2^th  &  Feb.  Utk,  IS5Z. 
A  QUESTION  in  the  cause  was,  whether  a  settlem^it  wu  vo- 
luntary, which  was  expressed  to  be  made  for  ^  divers  good  and 
valuable  considerationsw"  No  evidence  had  been  given  on  tke 
question  of  consideration ;  and  the  Coiut  was  of  opinion,  that  the 
parties  ought  to  have  an  opportunity  of  shewing  whether  tbere 
was  or  was  not  a  valuable  consideration  for  the  deed;  and  the 
case  was  adjourned  to  Chambers  for  that  purpose. 

Mr.  Bolt  and  Mr.  Grwe  for  the  PLuntiff,  and  Mr.  Kardalx 
for  the  Defendant. 

It  was  subsequently  made  a  question^  whether  there  should  be 
an  order  of  the  Court  drawn  up  before  evidence  was  received  in 
Chambers  applicable  to  the  inquiry,  the  B^gistrar  doubting  vbe- 
ther  an  order  ought  to  be  drawn  up,  and  the  Chief  Clerk,  whether 
he  ought  to  proceed  in  the  inquiry  without  such  order. 

The  Yicb-Chakcbllor  said,  he  had  spoken  with  the  Chief 
Clerk  on  the  subject,  and  it  had  been  suggested  to  him,  he  thought 
with  reason,  that  there  was  a  distinction  between  this  case  and 
that  of  Sawnderi  v.  WaUer{a).  In  Saunder$  v.  Walter,  there 
were  several  affidavits  directed  to  a  very  complicated  state  of 
things,  into  which  it  was  not  easy  to  enter  fuUy  in  Court;  and 
the  Vice-chancellor  thought  that  the  subject  would  be  more  oon- 


(a)  Ante,.  App.  I.  p.  v. 


Appendix  II.]  REPLICATION.  Ixxxvii 

veniently  examined  in  the  first  instanoe  in  Chambers.  In  that 
case  an  order  was  not  neoessaiy.  In  this  case,  the  inquiry  was 
not  upon  any  evidence  actually  before  the  Court  in  the  cause, 
but  fresh  evidence  would  be  necessary,  and  therefore  an  order  di- 
recting the  inquiry  should  be  drawn  up.  There  was  a  fee  of  4/. 
payable  on  eveiy  decree  or  decretal  order  (a);  but  it  must  not 
be  forgotten  that  many  fees  of  the  Court  had  been  abolished. 

(a)  QenenU  Order,  25th  October,  1852. 


PiDDOCKK  V.  Smith — Jan,  Uth,  1853. 

ON  a  claim  relating  to  the  estate  in  this  cause,  before  the  New  Reference  to 
Procedure  Act,  it  was  referred  to  the  Master  to  take  the  accounts  ^^^^J^jJ^^n 
of  the  trust.     A  second  suit  was  instituted  involving  the  ac-  10  of  the  Act 
counts  of  the  same  estate,  with  some  additional  inquiries  as  to  ^^^  ^^^  ^^^' 
mines.     On  the  hearing  of  the  second  cause,  this  day,  it  was  came  heard 
asked  that  the  Court,  instead  of  taking  the  inquiry  with  the  as-  J^y  ofMicSHu 
sistance  of  the  Chief  Clerk,  would  refer  it  to  the  Master  to  maiTerm, 
whom  the  former  accounts  had  been  referred. 

The  Yice-Chancellor,  under  the  provision  of  the  Act  (15  & 
16  Vict.  c.  80,  &  10),  made  the  reference  to  the  Master,  as  being 
a  case  in  which  it  was  expedient  to  do  so,  finom  the  previous  re- 
ference made  in  the  other  cause. 


DuFFiELD  V.  Stuboes — Jan,  lithf  1853. 
NOTICE  of  motion  for  a  decretal  order  had  been  given.     The  Under  the  26th 
Plaintiff,  acting  on  the  supposed  directions  of  the  26th  section  JJ^Iite  15&*16 
of  the  statute  15  &  16  Vict.  c.  86,  and  the  28th  General  Order  Vict  c.  86, 
of  the  7th  of  August,  1852,  tendered  a  repHcation.     The  aerk  ^J^  ]^^ 
of  Records  and  Writs  considered  that  a  replication  was  incon-  of  Augoit, 
sistent  with  a  motion  for  a  decretal  order.  ^^  i  n^^.*" 

lary  when  the 
decretal  order  hai  not  heen  made,  and  the  rait  is  to  be  proceeded  with  in  the  ordinaiy  form;  bat  if 
not  neceaaary  when  Uie  Plaintiff  ia  proceeding  by  motion  for  a  decree. 

Notice  of  filing  the  replication  under  the  26th  section  of  the  stat  15  &  16  Vict.  c.  86,  and  the 
28th  General  Order  of  Aaguit,  1852,  allowed  to  be  inserted  in  the  Oaaette,  and  in  two  newspa- 
pers of  the  county  in  which  the  Defendant  was  known  to  hare  last  resided, — ^in  a  case  in  which  the 
Plaintiff  had  entered  an  appearance  for  the  Defendant,  and  no  place  had  been  fixed  for  senrice  of 
notices:  Barton  ▼.  Whileomb,  (Lords  Justices,  17  Jnr.  81). 
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Mr.  HofrBj  for  the  Plaintiff,  applied  to  the  Court  for  a  direc- 
tion that  the  replication  should  he  filed.  The  daoses  in  the 
Act  and  the  Orders  seemed  imperative— '<  issue  shall  be  joined 
by  filing  a  replication**  (s.  26);  and  "  issae  is  neverthelesa  to  be 
joined  bj  filing  a  replication**  (Order  28).  The  Act  and  Order 
mighty  however,  certainly  apply  to  cases  where  the  motimi  for 
the  decretal  order  might  have  fiuled,  and  it  had  become  neces- 
sary to  proceed  with  the  suit. 

Mr.  W,  M,  James  and  Mr.  C,  Bafrhety  am.  cur.,  said,  ibat  sodi 
were  in  fiict  the  cases^  to  which  the  direction  referred  to, — as  to 
filing  the  replication, — ^was  intended  to  apply. 

The  Vicb-Chancellob  said,  that  the  replication  was  not  ne- 
cessary where  the  Plaintiff  was  proceeding  to  move  for  a  deone- 
tal  order  and  the  notice  of  motion  was  pending. 


lEtebitoor  anli  Supplement. 

English  v,  Hatuan — Jan.  27^  1853. 
Order  in  the  ^^  ORENSIDE  moved  for  an  order,  that  James  LetAer^  a  cie- 
natureof  a  sup-  ditor,  who  had  proved  his  debt  before  the  Master  in  a  creditor's 
o^  for  a  oc-  ^^i  might  be  at  liberty  to  prosecute  and  cany  on  the  decree,  in 
ditor  who  had  consequence  of  the  Plaintiffs  having  been  dedared  bankmpta.  The 
to  carry  on  a  application  was  made  upon  affidavit  of  the  bankruptcy,  and  no- 
creditor's  suit,  tice  to  the  assignees  and  to  the  Defendant.  He  suggested,  that 
ginal  Phiintiff  cdl  that  was  now  necessary  was  a  supplemental  order,  under  the 

had  become        52nd  section  of  the  Act  15  &  16  Vict.  c.  86. 
bankrupt. 

The  Vice-Chai7CELLOB  made  the  order. 

The  53nd  section  of  the  stat.  15  ft  16  Vict.  c.  86,  enables  the  Court  to  make  an  order  to  the  ef- 
feet  of  the  usual  supplemental  decree,  where  the  object  is  to  bring  before  the  Court  the  tmsteet  un- 
der a  settlement  of  the  property  of  an  infent  plaintiif,  made  after  the  institution  of  the  suit:  JOm- 
MM  ▼.  Parher^  (2  De  O.,  Mac,  ft"Q.  221);  and  also  to  introduce  on  the  record  a  child,  a  mem- 
ber of  a  class  interested  in  the  property  in  question  in  the  cause,  bom  after  the  institution  of  the 
suit:  FuUerUm  t.  Martiih  (1  Drew.  238). 
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Sbttbitt. 

DISMISSAL  of  claim,  the  PkuntiBf  not  appearing,  without  affidavit  of  Benice . 
Chariton  ▼.  AUen^  (App.  p.  IxTii). 


SbttWt  Hi  Mttttt  or  ®x^tt. 

DECREE  for  the  appointment  of  new  tniatees  and  conTeyance  of  the  trust  estate, 
in  a  suit  by  some  cestuis  que  trusts  against  the  devisees  of  the  last  survivor  of  the 
former  trustees,  and  a  direction  to  serve  the  other  cestuis  que  trusts  with  notice  of 
the  decree:  Jokm  v.  JamUj  (App.  p.  Lcxz). 


^isntttg  t))e  lElegisttar'ss  ISooft. 

Gurnet  v.  Behrend — FA.  \Oihj  1853. 
ON  dissolving  an  injunction,  restraining  the  delivery  of  a  cargo  Undertaking, 
of  wheat,  with  liberty  to  the  Plaintifis  to  bring  such  action  for  aij^^^f  ^ 
the  wheat  as  they  might  be  advised,  the  Plaintiff  accepted  the  answer  a  pos- 
security  of  Ham^o  &  Son^  who  were  not  parties  to  the  cause,  J^  |^  ©bsS^' 
for  the  amount  of  any  damages  and  costs  which  they  might  re-  the  order  of  the 
cover  in  the  action ;  and  the  following  is  a  minute  of  the  order  intohV^**"^ 
as  to  the  manner  of  giving  such  security : — ^'  The  Defendants^  stranger  to  the^ 
undertaking  to  procure  that  Messrs.  HcvmJbro  k  Son  shall  sign  ^^^  Reffw^ 
the  Registrar's  Book,  and  xmdertake  to  answer  the  amount  of  any  trar's  Book, 
damages  and  costs  which  the  Plaintiffs  may  recover  on  any  ac- 
tion brought  by  them  respecting  the  cargo  of  wheats  as  the  Court 
shall  direct;  and,  by  consent^  the  Defendant  Zidke  undertaking 
to  admit  the  delivery  to  the  order  of  Behrend,  and  the  Defend- 
ants the  Behrenda  undertaking  to  admit  the  receipt  of  the  cargo 
of  wheat — ^let  the  injunction  be  dissolved. 

The  Yice-Chakcellor  adverted  to  some  cases  in  which  the 
Loids  Justices  had  recorded  the  undertaking  of  persons  not 
patrties  to  the  cause,  by  such  persons  signing  the  Begistrar*s  Book. 

Mr.  R6U  and  Mr.  RefnshaM  for  the  Plaintifib,  and  Mr.  Cairns 
for  the  Defendant& 
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STAMP. 


[Appkvdix  II. 


SuipenBion  of 
an  order  for 
payment  of 
money  into 
Court 


Thompson  v.  Teuton — Jan.  2^tK,  1853. 

AN  Older  had  been  made  for  paymenty  by  a  Defendant,  of  a  cer- 
tain snm  into  Court  on  or  before  the  24th  of  January.  The  De- 
fendant moved  for,  and  shewed  grounds  which  led  the  Court  to 
give,  a  further  week's  time  for  the  payment. 

Mr.  EoU  asked,  that  the  order  might  be  forthwith  entered 
with  the  Registrar.  The  Phuntiff  would  be  unable  to  get  ano- 
ther order  drawn  up  and  served  within  the  week. 

The  order  was  made  in  the  following  form : — **  The  Defendant 
Robinson  undertaking,  by  his  counsel,  to  pay  into  Court,  within 

one  week  from  this  time,  the  sum  of  £ ,  ordered  that  he 

have  liberty  to  pay  in  the  same  accordingly,  notwithstanding 
the  time  mentioned  in  the  former  order  has  expired;  and  no  at- 
tachment is  to  issue  against  the  Defendant  in  the  meantime.* 


Mode  of  pay- 
ment of  the 
]/.  stamp  on 
tiling  biUi. 

Amendment 
of  a  petition, 
the  neceteity 
for  which  was 
created  by  the 
marriage  of  the 
petitioner,  with- 
out a  fresh 
Btamp:  itofttn- 
aon  T.  Harri$om^ 
(1  Drew.  307). 


Sbtamp. 

Braik  V,  Braik— Jan.  13^  1853. 

AN  injunction  bill,  engrossed  on  parchment  and  not  printed. 
The  PlaintiflTs  solicitor  proposed,  on  filing  it,  to  pay  the  1^.  for 
the  stamp,  and  affix  on  the  engrossment  eight  labels  or  adhesive 
stamps  of  the  value  of  2s.  Qd.  each.  The  Clerk  of  Beoords  and 
Writs  was  stated  to  have  expressed  an  apprehension  that  the 
adhesive  labels  might,  in  course  of  time,  become  separated  fiN>m 
the  engrossment;  and  he  considered  that  the  stamps  on  bills 
should  be  affixed  in  the  more  secure  way  in  use  at  the  Stamp- 
Office. 

The  Yige-Chaitcellob  said,  that  the  stamps  might  be  affixed 
as  proposed  by  the  Plaintiff. 


Sbnppltmtntal  Statement. 

Lee  V,  IjEX,  Lts  v.  Lee — Jan,  29th,  1853. 

Mr.  speed  applied,  under  the  53rd  aection  of  the  stat  15  &  16  The  Defendant, 

Vict.  c.  86,  and  the  44th  General  Order  of  the  7th  of  August,  ^^  induct  of 

1852,  on  behalf  of  a  Defendant  having  the  conduct  of  the  cause,  ^«  cause*  i> 

for  leave  to  file  in  the  Record  and  Writ  Clerk's  Office,  and  annex  to  enabled,  under 

the  bill,  a  statement  by  way  of  supplement,  to  bring  new  parties  *^e  *3rd  lect 

before  the  Court.  15  ^i^  vict, 

c.  86,  and  the 

It  was  an  old  cause.     There  was  a  question  of  priorities  of  in-  Order  of  the  7th 

cumbrancers.     The  conduct  of  the  cause  had  been  given  by  the  of  August, 

Master  to  the  Defendant.     The  Master  by  his  draft  report  had  statement  of 

found,  that  all  the  incumbrancers  on  the  property,  except  two,  additional  &cu 

were  parties  to  the  suit ;  but  he  was  of  opinion,  or  the  Defendant  ce«  occurring 

having  the  conduct  of  the  cause  was  advised,  that  the  two  ab-  •^  **»•  "»- 

sent  incumbrancers  ought  to  be  made  parties  to  the  suit.     The  g^jt,  to  be  an- 

statement,  which  it  was  proposed  to  file,  would  contain  the  facts  »««^  ^  the 
necessary  to  bring  the  two  other  incumbrancers  before  the  Court, 
as  if  such  £skct8  were  embodied  in  a  supplemental  bill 

The  Yice-Chanoellor  held,  that  neither  the  53rd  section,  nor 
the  44th  General  Order,  enabled  a  Defendant  to  file  a  statement 
of  facts  to  be  annexed  to  the  bill.  The  PlaintLflf  alone  was  re- 
ferred to  in  the  Order,  and  was,  he  thought,  alone  contemplated 
by  the  53rd  section  of  the  statute.  To  allow  the  Defendant  to 
annex  the  new  statement,  would  be  in  effect  to  allow  the  Defend- 
ant to  amend  the  Plaintiff*s  bill. 


ffitnliertaftinB. 


UNDERTAKING,  by  way  of  agreement,  for  observing  the  order  of  the  Court,  en- 
tered into  by  a  stranger  to  the  cause,  by  signing  the  Registrar's  Book:  Gumey  ▼. 
Bekrend,  (App.  p.  Ixxziz). 
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PRINCIPAL     MATTERS. 


ABSTRACT. 
See  Appendix,  p.  i. 

ACCOUNT. 

1.  Demurrer  allowed  to  a  bill  for 
an  account,  where  it  did  not  appear 
that  the  account  between  the  Plain- 
tiff and  Defendant  was  mutual,  as 
consisting  of  receipts  and  payments 
by  each  party  on  account  of  the  other, 
and  where  it  did  not  appear  that  the 
payments  forming  one  side  of  the  ac- 
count were  other  than  matters  of  set- 
off as  against  the  receipts  on  the  other 
side,  and  notwithstanding  a  statement 
in  the  bill  that  the  Defendant  had,  in 
a  particular  sale  or  transaction,  acted 
as  the  agent  of  the  Plaintiff  in  receiv- 
ing monies  on  his  account.  FhiUips 
Y.FhUlipa,  471 

2.  Where  a  conveyance  of  an  estate, 
obtained  upon  a  pretended  purchase 
from  an  aged  and  illiterate  man,  by  a 
person  who  stood  towards  him  in  a 
confidential  position,  was  set  aside, 
the  Court,  being  of  opinion  that  there 
was  in  faict  no  purdiase,  refhsed  to 
give  the  Defendant  a  decree  for  an 
account  of  monies  paid  by  or  owing 
to  him,  which  he  allied  (but  £dled 
to  prove)  was  the  consideration  agreed 
upon  for  such  purchase  and  convey- 

VOL.  IX. 


ance.  The  rule,  that  a  party  coming 
for  equity  must  do  equity,  does  not 
extend  so  &r  as  to  affect  matters  un- 
connected with  the  transaction  in  re- 
spect of  which  the  relief  is  sought. 
Wilkinson  v.  Favokea,  592 

3.  It  does  not  follow,  that,  becaiLse 
a  principal  is  entitled  to  have  an  ac- 
coimt  taken  in  equity  as  against  his 
agent,  the  agent  has  a  similar  right 
against  his  principal;  for  the  right  of 
the  principal  rests  on  the  trust  and 
confidence  reposed  in  the  agent,  but 
the  agent  reposes  no  such  trust  or  con- 
fidence in  the  principal  Fadudck  v. 
Stanley,  627 

ACCOUNT  OF  PERSONAL 
ESTATE. 

See  Appendix,  p.  vii 

ACCOUNTS  AND  INQXHRIES. 
See  Appendix,  p.  L 

ACCUMULATION. 

1.  A  direction  by  will,  to  pay  out 
of  the  testator's  property  the  pre- 
miums upon  a  policy  of  insurance,  ef- 
fected by  the  testator  upot  the  life  of 
another  person,  is  valid  for  thewhole 
life  insured,  and  is  not  an  accumula- 
III  H.  w. 


r 


842        ACQUIESCENCE. 

tion,  by  the  Thdkimm  Act  (39  k  40 
G«o.  3,  a  98),  restricted  to  twenty- 
one  years  only.    BtusU  v.  Lister,  177 

2.  Where  a  gift  to  children  is  not 
made  or  secured  to  them  out  of  pro- 
perty springing  from  or  settled  upon 
their  parents,  and  there  is  nothing  in 
the  nature  or  context  of  the  instru- 
ment to  impress  upon  the  gift  the 
character  of  aportion,  it  is  not  a  poi^ 
tion  ¥rithin  the  meaning  of  the  2nd 
section  oftheTheJluson  Act;  and  the 
circumstance,  that  the  gift  is  a  part 
of  the  estate  of  which  the  parent  is 
the  residuary  legatee,  has  not  the  ef- 
fect of  giving  to  the  gift  the  charac- 
ter of  a  portion.    Jones  v.  Maggs,  605 

3.  There  is  no  reason,  and  it  is  con- 
trary to  the  policy  of  the  Thelluson 
Act,  to  put  a  strained  or  forced  con- 
struction on  the  term  *'  portions  for 
children  "  contained  in  ^e  2nd  sec- 
tion of  that  Act.  If>» 

4.  Under  the  Thelluson  Act,  the 
residuary  legatee  was  held  to  be  en- 
titled, at  the  expiration  of  twenty-one 
years,  to  the  accumulations  of  a  legacy 
given  to  the  children  of  the  testatrix^s 
brother,  and  directed  to  be  divided 
amongst  them  when  they  should  at- 
tain twenty-one.  lb. 


ACQUIESCENCE. 

1.  Acquiescence  by  one  of  several 
co-plainti£&  in  the  act  complained  o^ 
precludes  the  interference  of  the  Court 
upon  an  interlocutory  application,  as 
much  as  upon  decree;  and  the  rule 
is  the  same,  although  some  of  the  co- 
plaintifibareinfimta.  Marker  y.Ma/r^ 
W,  15 

2.  Parties  cannot  be  said  to  acqui- 
esce intheclaims  of  others,  unless  they 
are  fully  cognisant  of  their  right  to 
dispute  them.      Marker  v.  Marker, 

16 

3.  Effect  ofnotice  that  a  claim  will 
be  resisted  in  excluding  an  objection 


AGREEMENT. 

to  relief  on  the  ground  of  laches  or 
acquiescence.    Morieon  v.  Moai, 


ADMINISTRATION  SUIT. 

A  creditor's  suit  stayed,  on  the  ap- 
plication of  the  executors,  after  a  de- 
cree in  a  suit  by  residuary  legatees  for 
the  administration  of  the  same  estate^ 
notwithstanding  there  might  be  in- 
quiries directed  in  the  legatees'  suit, 
which  would  not  have  been  neoeasary 
in  the  creditors'  suit;  it  bdng  compe- 
tent to  the  Master  to  make  a  separate 
report,  and  thereby  prevent  the  pay- 
ment of  the  creditors  frgm  being  de- 
layed by  the  business  of  the  ultimate 
administration  of  the  estate.  Geider 
V.  Qolder,  276 

ADMISSION. 
See  CoPTHOU). 


AFFIDAVIT, 

See  Apfekdix,  p.  viL 

Form  of  order,  by  consent,  for  hear- 
ing a  cause  upon  affidavits.  Sparrow 
V.  The  Oxf&rd,  Woreesier,  nmd  WoUoer- 
hamplan  Railway  Company,        448 

AGENT. 
See  Yehdob  and  Pubchasb,  1,  4. 

AGREEMENT. 

See  Jurisdiction,  2. 
Life  Insubance,  2, 
PUBLIO  PoucY. 
Ship. 

Spboifio  Perforxanob. 
Railway  Compant. 

YeNDOB  AND  PUBCHASER. 

1 .  I^  upon  a  proposal  and  agreement 
for  a  life  insurance,  apolicy  be  drawn 
up  b  V  the  insurance  office  in  a  form 
which  differs  from  the  terms  of  the 


agreemeftty  and  Taries  the  rigbta  of 
the  partieB  aBsured,  equity  will  inter- 
fere and  deal  with  the  case  on  the 
footing  of  the  agreement^  and  not  on 
that  of  the  policy.     CoOeU  y,  Marri- 

162 


ALIENATION. 

1.  A  bequest  of  a  share  of  residuary 
personal  estate  in  trust  for  A.  for  life, 
and  after  the  decease  of  A.  for  his 
children  equally,  to  be  vested  interests 
in  such  childrcHi  at  twenty-one,  with 
power  to  apply  the  income  for  their 
maintenance  during  their  minorities^ 
and  a  gift  over  on  de&ult^of  such  chil- 
dren; and  a  proviso,  that  if  ii.  should 
in  any  manner  sell,  assigUi  transfer, 
incamber,  or  otherwise  dispose  of  or 
anticipate  his  share  or  any  part  there- 
of then,  immediately  aft^  such  alien- 
ation, sale,  assignment^  transfer,  or 
disposition,  the  bequest  in  trust  for 
A,  should  cease,  determine,  and  be- 
come utterly  void,  as  if  the  same  had 
not  been  mentioned  in  the  will,  or  as 
if  A,  were  dead.  A.,  being  in  prison 
for  debt^  presented  a  petition  for  his 
discharge  under  the  Act  1  db  2  Yict. 
e.  1 10,  and  thereupon  the  vesting  or- 
der was  made : — Held,  that  there  was 
a  valid  limitation  over  of  the  share  of 
A,;  that  taking  the  benefit  of  the 
Insolvent  Act  was  a  voluntary  aliena- 
tion of  his  share  by  A.,  and  was  the 
event  or  one  of  the  events  on  which 
the  limitation  over  was  to  take  effect ; 
that  the  declaration  in  the  will,  that 
the  gift  should  thereupon  be  void  as 
if  the  same  had  not  been  mentioned 
in  the  will,  applied  to  the  event  of 
there  being  no  children;  and  the  de- 
claration, that  it  should  be  void  as  if 
A.  were  dead,  to  the  event  of  there 
being  children;  that,  although  the 
limitation  over  took  effect,  the  capital 
was  not  to  be  necessarily  forthwith 
divided,  for  the  determination  of  the 
life-interest  did  not  alter  the  class 
which  was  to  take,  and  which  class 


included  after-born  children ;  that  the 
children  of  the  insolvent  who  had  at- 
tained twenty-one  had  a  vested  inter- 
est in  their  respective  shares  of  the 
residuary  share  bequeathed  in  trust 
for  the  insolvent,  and  had  become  en- 
titled to  receive  the  interest  of  the 
same;  and  that  the  infont  children 
of  the  insolvent  were  entitled  to  con- 
tingent interests  in  their  respective 
shares  thereof;  and  that  both  inter- 
ests were  subject  to  the  interests  of 
any  after-bom  children  of  the  insol- 
vent who  might  become  entitled. 
Boef^ord  v.  Hachmcn^  475 

2.  Property  cannot  be  given  for 
lifo  any  more  than  absolut^y,  with- 
out the  power  of  alienation  being  in- 
cident to  the  gift;  and  although  a 
life  interest  be  expressed  to  be  given, 
it  may  be  well  determined  by  an  apt 
limitation  over.     8.  C,  480 

3.  Import  and  effect  of  Lord  El- 
dcnis  ju^^ent  in  Brcmdon  v.  Eobin- 
son.  Distinction  between  a  disposi- 
tion to  a  man  until  he  shall  become 
bankrupt  and  after  his  bankruptcy 
over,  and  a  gift  to  a  man  for  life  with 
a  proviso  restraining  alienation.  S.  C, 

482 

4.  Distinction  between  compulsory 
and  voluntary  alienation.  S,  &,   484 

AMENDMENT. 
JSee  Appendix,  pp.  viii,  hd. 

AJOTTCriTY. 

1.  Amongst  several  gifts  of  sums  of 
300/.  each  to  the  grand-nephews  and 
nieces  of  the  testator,  some  of  which 
were  to  be  paid  at  different  ages,  and 
others  to  be  sunk  in  annuities  for  the 
lives  of  the  respective  legatees,  oc- 
curred two  bequests,  as  follows: — 
"Joseph  Walker,   300/.   annuity  for 

life;  Martha ,  300/.  annuity  for 

life :  ** — ffdd,  that  Joseph  and  Martha 
were  each  entitled  to  annuities  of 
300/.  for  life.   Walker  v.  Tipping,  800 
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APPOINTMENT. 


2.  Order  providing  for  a  contingent 
annuity  for  the  life  of  a  future  wife 
of  the  son  of  the  testator.  Aaron  v. 
Aaran,  821 

ANSWER. 
See  Appendix,  p.  bd. 

APPOINTMENT. 

1.  The  Court  will  not  entertain  a 
suit  to  set  aside  an  appointment  of  a 
part  of  certain  trust  funds  as  a  fraud 
upon  the  power,  when  it  appears  that 
another  appointment,  not  impeached 
by  the  bill,  was  made  of  fiinds  sub- 
ject to  the  same  power,  in  which  re- 
gard was  had  to  the  appointment 
complained  of,  and  the  object  was  to 
equalise  the  interests  of  the  several 
appointees;  for  the  Ooui't  wiU  not 
undo  part  of  an  entire  transaction, 
the  other  parts  of  the  same  transac- 
tion not  being  brought  within  its  ju- 
risdiction.  Ha/rrieon  v.  RcmdaUy  397 

2.  Where  there  is  an  appointment 
to  A,  and  B,  by  one  instrument,  (and 
&  fortiori  by  different  instruments), 
the  appointment  to  A,  may  be  good, 
and  the  appointment  to  B,  bad,  and 
A.  and  B.  may  well  agree  between 
themselves  that  the  bad  appointment 
shall  not  be  disturbed.  Ih. 

3.  Certain  policies  of  insurance  ef- 
fected by  a  father  on  his  life  as  a  pro- 
vision for  his  daughters,  were  assigned 
to  a  trustee,  upon  trust  for  such  of 
the  daughters  as  the  father  should 
appoint;  and  certain  estates  were  de- 
mised to  the  same  trustee,  upon  trust, 
out  of  the  rents  and  profits,  to  secure 
the  payment  of  the  premiums.  The 
trustee  advanced  some  sums  of  money 
in  payment  of  the  premiums,  and  the 
father  appointed  the  bonuses  which 
had  accrued  upon  the  policies  to  three 
of  his  daughters ;  and  the  three  daugh- 
ters soon  afterwards  authorised  the 
trustee  to  receive  the  sum  paid  by 
the  office  for  the  bonuses,  and  invest 


part  thereof  as  a  fund  to  keep  down 
the  premiums^  and  a  part  of  the  sum 
was  applied  in  aatisfiaction  of  the  ar- 
rears of  such  premiums.  A  sabse- 
quent  appointment  was  made,  in  fi^ 
vour  of  the  other  daughters,  of  the 
residue  of  the  sums  to  be  received  on 
the  policies,  and  which  was  intended 
to  equalise  the  shares: — Hdd,  that 
the  first  appointment  was  a  fraud 
upon  the  power,  its  immediate  object 
being  to  relieve  the  fisither,  and  its 
necessary  consequence  to  relax  the 
diligence  of  the  trustee  in  enforcing 
the  rights  of  the  daughters  against 
the  father;  and  that  the  application 
of  the  trust  funds,  in  pursuance  of 
the  appointment  by  the  trustee,  who 
knew  that  the  appointment  was  fraud- 
ulent, was  a  breach  of  trusty  for  ^hich 
he  was  responsible  to  the  objects  of 
the  power.  lb, 

4.  Effect  of  an  agreement  between 
several  appointees  under  different 
appointments,  as  between  such  ap- 
pointees and  the  trustees  of  the  pro- 
perty, that  one  of  the  appointments^ 
which  is  invalid,  shall  not  be  dis- 
turbed.   S.  a,  409 

5.  A  testatrix,  having  a  power  of 
appointing  a  sum  of  10,000/.  secured 
by  a  term  of  five  hundred  years,  and 
having  also  a  power  of  appointing 
the  fee  of  the  lands  on  which  the 
money  was  secured,  by  her  will  de- 
vised her  lands  to  A,  for  life,  with 
remainder  to  ^.  in  tail,  and  gave  to 
A.  all  the  residue  of  her  personal  es- 
tate:—ZTe^  that  the  10,000/.  passed 
under  the  residuary  gift  of  the  per- 
sonal estate,  Clifford  v.  Clifford^    675 

6.  By  a  marriage  settlement,  mo- 
nies in  the  fund^  monies  lent  on 
mortgage,  and  other  property,  were 
assigned  to  trustees,  upon  trust,  to 
pay  and  transfer  the  same  unto  such 
persons,  for  such  estates  or  interests, 
either  absolutely  or  conditionally,  and 
in  such  parts,  shares^  and  proportions, 
manner  and  form,  and  under  and  sub- 


ject  to  such  powers,  provisoes,  Ac, 
either  for  the  benefit  of  the  issue  of 
the  intended  marriage,  or  of  any  other 
persons  whomsoever,  as  the  wife,  not- 
withstanding her  coverture,  at  any 
time  or  times,  and  from  time  to  time 
during  the  joint  lives  of  herself  and 
her  husband,  should,  by  and  with  the 
consent  and  approbation  of  her  hus- 
band, testified  in  writing  under  his 
hand  and  seal,  or  as  the  wife  alone, 
after  the  decease  of  the  husband,  in 
case  she  should  survive  him,  should 
by  any  deed  or  writing,  to  be  sealed 
and  delivered  by  her  in  the  presence 
of  and  attested  by  two  or  more  wit- 
nesses, direct  or  appoint,  and  in  de- 
fault of  such  direction  or  appoint- 
ment, and  in  the  meantime  and  until 
such  direction  or  appointment  should 
be  made  and  executed,  and  subject 
thereto,  and  as  to  so  much  of  the  said 
trust  monies,  &c.,  whereof  no  such  di- 
rection or  appointment,  should  be 
made,  upon  trust,  to  receive  the  an- 
nual proceeds  due  and  to  grow  due 
for  or  in  respect  of  the  same,  and  pay 
the  same  to  such  persons  as  the  wife, 
during  her  life,  notwithstanding  her 
coverture,  and  whether  sole  or  covert, 
should  finom  time  to  time,  by  any 
writing  or  writings  under  her  hand, 
direct  or  appoint  to  receive  the  same, 
and  in  default  of  such  direction  or 
appointment,  into  the  proper  hands 
of  the  wife  for  her  separate  use.  The 
monies  in  the  funds  were  transfen^ 
to  the  husband  by  virtue  of  powers 
of  attorney  under  the  hand  and  seal 
of  the  wife,  with  the  consent  of  the 
husband  under  his  hand  and  seal,  and 
attested  by  two  witnesses;  and  the 
mortgage  money  was  received,  and  a 
receipt  given  by  the  husband  and 
wife,  and  the  premises  reoonveyed, 
and  the  receipt  and  reconveyance 
also  so  attested. 

Hdd,  that  the  powers  of  attorney 
were  not  directions,  but  were  merely 
authorities  to  the  bankers  by  the  wife 
to  assign  the  stock  to  her  husband. 


and  only  enabled  the  bankers  to  do 
for  her  what  she  might  have  done  for 
herself  without  their  intervention. 
That,  as  the  directions  must  follow  on 
the  authorities  before  the  authorities 
could  be  acted  on,  it  still  remained  to 
make  the  appointment  after  the  exe- 
cution of  the  powers  of  attorney;  and 
that  the  transfers  made  subsequently 
to  such  execution,  being  unaccompa- 
nied by  any  of  the  formalities  required 
by  the  settlement,  could  not  have 
the  effect  of  converting  instruments 
of  substitution  into  instruments  of 
alienation,  and  could  not  operate  as 
executions  of  the  power  of  appoint- 
ment.    Hugh^  V.  WelU,  749 

7.  That  the  wife  had  no  power  to 
dispose  of  the  trust  funds  otherwise 
than  by  a  perfect  appointment.      Jb, 

8.  That,  in  order  to  constitute  a 
purchaser  in  whose  favour  a  defective 
execution  of  a  power  will  be  aided  in 
equity,  there  must  be  a  consideration 
and  an  intention  to  purchase,  either 
proved  or  to  be  presumed;  and  the 
maintenance  of  his  household  and 
establishment  by  the  husband  does 
not  furnish  such  consideration  to  the 
wife.  lb. 

9.  That,  if  the  transfer  of  a  wife's 
legacy  to  herself  by  the  husband  be  a 
consideration,  it  does  not  shew  any 
intention  to  purchase.  lb. 

APPORTIONMENT. 

1.  An  annuity  bequeathed  by  will, 
and  directed  to  be  paid  out  of  a  moie- 
ty of  the  rents,  issues,  profits,  divi- 
dends, interest,  and  proceeds  of  the 
real  and  personal  estate  of  the  tes- 
tator, after  the  expiration  of  a  life- 
interest  therein, — Held  not  to  be 
primarily  payable  out  of  the  personal 
estate  of  the  testator,  but  to  be  ap- 
portionable  between  the  real  and 
personal  estates.     Falkner  v.  Grace, 

282 

2.  A  legacy  directed  by  an  appoint- 
ment in  pursuance  of  a  will  to  be 
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raised  by  mortgage  of  the  moietj  of 
the  residuary  r^  and  personal  estate, 
on  the  expiration  of  a  life-interest  in 
such  moiety,  and  the  residue  of  such 
legacy,  and  another  l^acy  directed 
to  be  raised  and  paid  by  mortgage  or 
sale  of  the  whole  or  any  part  of  the 
real  and  personal  estate,  on  the  ex^ra- 
tion  of  another  life-interest, — Sdd 
not  to  be  charges  primarily  payable 
out  of  the  personal  estate,  but  to  be 
apportionable  between  the  real  and 
personal  estate.  Ih. 

APPROVAL   OF   PURCHASES 
AND  TITLES. 

See  Appendix^  p.  is. 

ASSETS. 
See  Lettebb  of  Admihistbation. 

ATTORNEY-GENERAL. 
SeeCuASSTY, 

ASSIGNEES. 

1.  Under  the  Bankrupt  Act,  pre- 
scribing the  duties  of  official  assignees, 
the  official  assignee  is  bound  by  oon- 
tiacts  entered  into  by  the  creditor's 
assignees  for  the  sale  of  the  bankrupt's 
property,  such  contracts  not  being  in 
breach  of  Uieir  trust  Hughee  v. 
Morris,  636 

2.  llie  provision  in  a  contract  for 
the  sale  of  the  property  of  a  bankrupt, 
entered  into  by  the  creditors'  assig- 
nees, that  the  purchase- money  is  to  be 
received  by  the  solicitor  of  the  assig- 
nees, is  not  a  breach  of  trust  which 
would  induce  the  Court  to  refuse  spe- 
cific performance  of  the  contract.  Ih. 

3.  The  solicitor  appointed  by  the 
creditors'  assignees  is  the  solicitor  of 
aU  the  assignees  in  the  bankruptcy, 
but  he  is  not,  by  such  appointment, 
otherwise  constituted  the  agent  of  the 
official  assignee.  Ih. 

AUCTIONEER. 
See  YENDOii  and  Pubchasbb,  18. 


BANKRUPT. 

iS^  ASSIGKBEB. 

Trustbb  asd  Cestui  qub  Trust,  1. 

BIDDINGS. 
No  order  will  be  made  to  open 
biddings,  until  the  report  of  tihe  pur- 
chase has  been  mad&    L&oegrove  v. 
Cooper^  27i> 

BILL. 
See  AppENBiXy  p.  Izv. 

BILL  OF  DISCOVERY. 
See  Appendix,  pu  bnr. 

BOARDERS. 
See  O&AMJiAB  School. 

CESSER. 
See  liixiTATiON  Oysb. 

'  CHARGE. 
See  Statutes— 3  k  4  Wnx.  4,  a27. 

CHARITY. 
See  Appendix,  p.  x, 

MOBTMAIK. 

1.  If  a  scheme  for  the  r^rnlatioii 
of  a  charity,  settled  b j  a  decree,  does 
not  operate  benefilcially  for  the  charity; 
and  the  Attorney-General  conaideEB 
that  the  interests  of  the  charity  would, 
consistently  with  the  foundation,  usage 
and  law,  be  promoted  by  an  alteration 
of  the  scheme,  it  is  competent  to  him 
to  apply  to  the  Court  for  such  altera- 
tion; but  schemes  which  have  be^i 
settled  under  the  directions  of  the 
Court  ought  not  to  be  disturbed  upon 
merely  speculative  views,  or  in  mat- 
ters cf  discretion  or  regulation,  upon 
which  Judges  or  Attorneys- General 
may  differ  in  opinion,  or  except  upon 
substantial  grounds,  and  dear  evi- 
dence, not  only  that  the  scheme  does 
hot  operate  beneficially,  but  that  it 
can^  by  the  alteratiini,  be  made  to  do 


so  oonsistentlj  with  the  object  of  the 
fotindatioo.  AUomey-Omeral  v.  The 
Bishop  of  Worcestm-y  .  328 

2.  A  scheme,  settled  by  decree, 
which  might  be  altered  upon  informa- 
tion,  may  be  altered  upon  petition 
under  Sir  S.  BonUU^s  Act  (52  Geo. 
3,  a  101),  if  otherwise  a  proper  sub- 
ject for  such  a  petition.  lb, 

3.  Although  it  has  been  held  that 
a  decree  of  the  Court  of  Chancery 
confirming  the  decree  of  the  Com- 
missioners of  Charitable  Uses  is  not 
examinable, — ^the  same  being  in  the 
nature  of  a  bill  of  review, — and  there 
cannot  be  a  bill  of  review  upon  a  bill 
of  review;  such  an  objection  does  not 
apply  to  a  proceeding  brought  to  alter 
the  regulations  of  a  charity  settled  by 
the  decree  of  the  Commissioners  and 
confirmed  in  Chancery,  in  a  case  where 
no  bill  of  review  is  necessary.        lb. 

4.  The  jurisdiction  of  the  Court  as 
to  charities  under  Sir  S.  HamiUt/'s 
Act,  in  cases  arising  between  the 
trustees  and  the  objects  of  the  trust, 
may  be  exercised  according  to  the 
discretion  of  the  Court,  where  it  can 
be  applied  with  justice  to  the  parties 
and  benefit  to  the  charity.  And, 
semble,  the  Act  may  safely  be  resorted 
to  in  cases  where  the  objects  of  the 
charity  have  no  distinct  interests,  and 
where,  therefore,  the  Attomey-Qene- 
ral  properly  represents  them  all,  and 
in  cases  where,  though  there  may  be 
distinct  interests,  no  substantial  ques- 
tion of  principle  can  arise  between 
the  several  objects  of  the  charity.   lb, 

5.  The  Attorney-General  acts  on 
behalf  of  the  Crown  as  parens  patriae, 
and  represents  all  the  objects  of  the 
charity,  who  are  thus,  in  effect,  Plain- 
tiff through  him.  AUamef^enercU 
V.  The  JBMop  of  Worcester,  361 

6.  After  a  distribution  of  charity 
funds  for  more  than  two  centuries 
among  the  poor  of  certain  parishes, 
an  adverse  claim  on  behalf  of  other 
parishes  to  participate  in  the  benefit 


of  the  charity  is  not  properly  brought 
forward  by  petition  under  Sir  Samuel 
BotnUlf^a  Act,  but  is  properly  the 
subject  of  an  information.  In  re 
Magdalen  Land  CharUf/,  HasUngs, 
and  of  the  52  Geo.  3,  e.  101,        624 

CLAIM. 

See  Appendix,  pp.  x.,  IxviL 

1.  The  Plaintiff  in  a  claim,  as  in 
other  forms  of  proceeding,  can  only 
recover  secundum  allegata  et  probata. 
Johns  V.  Mason,  29 

2.  The  Court  will  not,  under  the 
13th  Order  of  April,  1850,  upon  the 
hearing  of  a  claim,  direct  further  in- 
quiries to  be  made,  or  other  proceed- 
ings to  be  had,  for  the  purpose  of 
ascertaining  the  Plaintiff's  title  to  the 
relief  claimed,  where  such  inquiry 
would,  in  effect,  be  recommencing  the 
case,  or  originating  another  case.    lb, 

3.  The  Court,  upon  the  hearing  of 
a  claim,  made  an  order  for  taking  ac- 
counts and  executing  a  trust;  and 
hdd,  that  the  pendency  of  a  suit  by 
bill,  in  which  &e  same  accounts  and 
directions  would  be  necessaiy,  and 
which  sought  additional  relief  in  re- 
spect of  alleged  bi^eaches  of  trust,  was 
not  a  ground  for  staying  the  order 
upon  the  claim.  ScoU  v.  Lord  Hast- 
vngs,  35 

4.  The  Orders  of  the  22nd  of  April, 
1850,  relating  to  claims,  were  intend- 
ed to  apply  to  cases  where  the  decree 
would  have  been  of  course  in  a  suit 
by  bill  bringing  all  proper  parties 
before  the  Court     Eccles  v.  Cheyne, 

215 

5.  The  provisions  in  the  General 
Orders  of  the  22nd  of  April,  1850,  as 
to  parties,  are  designed  to  save  the 
expense  of  bringing  before  the  Court, 
at  the  hearing,  in  Uio  cases  to  which 
claims  were  intended  to  apply,  per- 
sons whose  interests  are  concurrent 
with  those  of  the  plaintiff;  and  to 
restore  the   nde  existing  in   Lord 
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Hardunck^a  time,  which  allowed  such 
parties  to  be  brought  in  before  the 
Master.  lb. 

6.  The  Court  will  not  give  relief 
on  a  claim  where  the  material  &ct8 
of  the  case,  being  in  the  plaintiff's 
knowledge,  are  not  stated  upon  the 
claim,  and  the  case  stated  upon  the 
claim  is  not  the  case  upon  which  the 
Court  is  to  adjudicate.   Chode  v.  West, 

378 

7.  It  is  in  the  discretion  of  the 
Court,  at  the  hearing  of  a  claim,  to 
grant  or  refuse  the  relief  thereby 
sought,  notwithstanding  the  case  may 
fall  within  one  of  the  classes  referred 
to  in  the  General  Order  I.  of  the  22nd 
of  April,  1850.     Penny  v.  Fmnt^,  39 

8.  Where,  by  the  decree  upon  the 
claim  of  a  legatee,  it  would  be  neoe&h 
sary  to  take  the  accoounts  of  a  trade 
carried  on  by  persons  who  were  not 
parties  to  the  claim,— of  the  assets  by 
which  it  was  alleged  that  the  trade 
had  been  carried  on, — and  of  the  al- 
lowances which  should  be  made  in 
remuneration  of  the  persons  employed 
in  it  who  were  not  parties  to  the  claim, 
and  the  claim  contained  no  statement 
of  the  facts  upon  which  such  accounts 
and  inquiries  might  depend, — ^the 
Court  refdsed  to  duect  inquiries  into 
the  fieu^  necessary  to  be  shewn  in  or- 
der to  sustain  the  claim,  but  dismissed 
the  claim  without  costs  and  without 
prejudice  to  a  bill.  lb, 

COMPENSATION. 
See  Yenbor  and  Pubchaseb,  7,  8. 

COMPROMISR 
See  Specific  Performance,  1,  2. 

CONSIDERATION. 

1.  The  cases  in  which  collaterals 
are  not  within  the  consideratioo  of  a 
marriage  settlement,  proceed  upon  the 
ground  that  the  wife  cannot  be  con- 
sidered to  stipulate  on  the  part  of  the 


relations  of  the  husband;  but  limita- 
tions in  BkYoxa  of  coUaterals  are  sap- 
ported,  if  there  be  any  party  to  the 
settlement  who  purchases  on  their 
behalf.     Heap  v.  Tonge,  104 

2.  The  non-payment  and  probable 
loss  of  a  cheque  on  his  bankers,  which 
A,  had  signed  and  delivered  to  B.,  is 
not  a  consideration  to  support  a  piro- 
mise  by  A.  to  give  a  new  cheque  for 
the  same  amoimt  to  (7.,  to  whom  it 
was  alleged  that  JB,  had  sent  the  lost 
cheque.    Johns  v.  M<Mon,  29 

CONSTRUCTION. 

See  Alienation. 

AlTNUITT. 

Devise. 
Release. 

1.  The  Court  cannot  impute  to  the 
legislature,  in  passing  statutes  con- 
firming titles  created  by  meana  of 
parliamentary  powers,  ignorance  of 
the  transactions  which  had  takea 
place  in  exercise  of  such  powers. 
Beaden  v.  King,  522 

2.  Bequest  of  aU  the  testator's 
Great  Western  Railway  shares^  and 
all  other  the  railway  shares  of  whidi 
he  might  be  possessed  at  the  time  of 
his  decease,— -Ae^ef  to  pass  Great  West- 
em  Railway  shares  which  he  had  at 
the  date  of  his  will,  and  which  were 
afterwards,  by  a  resolution  of  the  Com- 
pany made  under  the  authority  of  an 
Act  of  Parliament,  converted  into 
Consolidated  Stock;  but  heUi  not  to 
pass  Consolidated  Stock  in  the  same 
Company  purchased  by  the  testator 
after  the  date  of  his  will.  Ocihes  y. 
Oakes,  666 

3.  Though  there  may  not  be  any 
different  rule  of  construction  applica- 
ble to  wiUs  and  settlements,  yet  the 
different  character  of  the  instrument 
is  a  circumstance  to  be  weighed  in  de- 
termioing  the  effect  of  the  disposition 
it  contains :  Shares  under  a  settlement 
being  held  not  to  be  vested,  might 


create  a  resultiiig  trust  for  the  set- 
tlor;  whilst  in  a  will  the  residuary 
legatee  might  take.  Farrtr  y.  Bwr- 
her,  744 

CONTINGENT  OR  VESTED 
INTEREST. 

A  gift  of  residuary  estate  to  A.,  and 
such  of  the  children  of  B,  as  should 
be  living  at  the  death  of  (7.,  their  re- 
respective  heirs,  executors,  &c.,  in 
equal  shares,  as  tencmts  in  common, 
and  Dot  as  joint  tenants;  but  if  any 
such  children  should  die  under  twenty- 
one,  their  shares  to  be  in  trust  for  the 
survivor  or  survivors,  and  other  or 
others  of  them  the  said  children  of 
B.  and  the  said  A.  living  at  the  de- 
cease of  C,  and  his  and  their  respec- 
tive heirs,  executors,  &c.,  in  equal 
shares,  as  tenants  iu  common,  and  not 
as  joint  tenants,  so  and  in  such  man- 
ner that  the  children  of  B,  attaining 
twenty-one  and  surviving  C.  and  the 
said  A.,  in  case  A,  survive  C,  should 
take  equally  per  capita : — Held,  that 
A.,  surviving  the  testator  and  dying 
in  the  lifetime  of  C,  took,  neverthe- 
less, with  the  children  of  ^.  who  sur- 
vived C,  a  vested  share  in  the  reai- 
duaiy  estate.    Falkner  v.  Grace,  282 

CONTRACT. 

See  AOBEEMENT. 

CONVERSION. 

1.  By  a  marriage  settlement  free- 
hold estate  and  some  personal  estate 
were  conveyed  and  assigned  to  trus- 
tees, upon  trust,  on  the  request  of  the 
husband  and  wife,  during  their  joint 
lives;  and,  after  the  death  of  either, 
upon  the  request  of  the  survivor,  to 
sell  the  estate,  and  to  stand  seised  and 
possessed  of  the  estate  until  sold,  and 
of  the  purchase-money,  in  case  the 
same  should  be  sold,  upon  trust  for 
the  husband  for  his  life;  and,  after  his 


decease,  upon  trust  for  the  wife  for 
her  life;  and  after  the  death  of  the 
survivor  of  them  to  convey  the  estate, 
unless  sold,  and  assign  the  personal 
estate,  unto  the  childb^en  and  grand- 
childien  of  the  marriage,  born  in  the 
lifetime  of  the  husband  and  wife,  as 
they  or  the  survivor  should  appoint; 
and,  in  defisiult  of  appointment,  unto 
and  ainongst  the  children  of  the  mar- 
riage, equally.  The  estate  was  taken 
by  the  corporation  of  London  under 
the  London  Bridge  Act  (4  Qeo.  4,  a 
50),  and  the  price  having  been  fixed 
by  a  jury,  the  purchase-money  was 
paid  into  Court  under  the  Act, — ^the 
trustees  of  the  settlement  not  making 
out  a  satisfactory  title : — Held,  that, 
in  the  absence  of  any  conveyance  by 
the  trustees,  the  sale  must  be  deemed 
to  have  been  effected  under  the  Act 
of  Parliament  only;  and,  therefore, 
that  the  purchase-money  was  impress- 
ed with  the  character  of  real  estate 
under  the  35th  section  of  the  London 
Bridge  Act.  In  the  Matter  of  Tay- 
lof^e  Settlement,  596 

2.  That^  if  there  had  been  any  con- 
version, it  must  have  been  by  the  con- 
joint operation  of  the  articles  and  set- 
tlement and  of  the  Act  of  Parliament, 
but  that  the  settlement  and  Act  of 
Parliament  could  not  in  this  case  have 
any  conjoint  operation.  Ih, 

3.  That  the  estate  having  been  real 
when  settled,  it  was  not  meant  by  the 
settlement  that  it  should  become  per- 
sonal, unless  the  husband  and  wife,  or 
the  survivor,  requested  it  to  be  sold 

lb, 

4 .  That  the  words  of  request  should 
not  be  construed  as  merely  intended 
to  enforce  on  the  trustees  the  obliga- 
tion of  sale,  but  as  inserted  for  the 
purpose  either  of  enforcing  obligation 
or  giving  discretion,  as  the  context  of 
the  instrument  might  require.        lb. 

5.  That  the  payment  of  money  into 
Court,  owing  to  an  objection  to  the 
title,  and  the  application  of  the  trus- 
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tees  and  tenants  for  life  for  the  divi- 
dendsy  did  not  tend  to  connect  the 
sale  with  the  trusty  but  led  to  a  con- 
trary condnsiony  inasmuch  as  the  City 
of  London,  having  the  power  to  re- 
qnire  a  perfect  title  under  their  Act> 
would  not  be  likely  to  prefer  an  im- 
perfect one  under  ihe  trust  lb, 
6.  That  there  could  be  no  sale  pur- 
suant to  the  trust  without  a  convey- 
ance of  the  estate  by  the  trustees,  an'd 
the  payment  of  the  purchase-money 
to  them;  and  if,  after  the  fixing  of 
the  price  by  a  jury,  there  had  been  a 
conveyance  by  the  trustees^  at  the  re- 
quest of  the  tenant  for  life,  the  Court 
would  have  held  the  sale  to  have  been 
imder  the  trust: — iSemble,  lb, 

COPYHOLD. 

1.  Form  of  order  appointing  a  new 
trustee  of  a  copyhold  estate,  and  ap- 
pointing a  person  to  complete  the  as- 
surance of  the  estate  to  such  new 
trustee.  In  the  MaUer  of  Hey' a  WiU, 
and  o/tJie  Trustee  Act,  1850,       221 

2.  Devise  of  a  copyhold  to  such 
uses  as  A,  and  B,,  or  the  survivor  of 
them,  or  the  executors  or  administrar 
tors  of  the  survivor,  or  the  trustees  or 
trustee  of  the  will  for  the  time  being, 
should  by  deed  appoint;  and,  subject 
thereto,  to  the  use  of  ^.  and  B,,  their 
heirs  and  assigns  for  ever,  with  a  di- 
rection to  sell  and  stand  possessed  of 
the  proceeds  upon  certain  trusts.  Af- 
ter the  death  of  the  testator,  A,  and 
B,  sold  the  copyhold  estate,  in  pur- 
suance of  the  trusts.  The  lord  of  the 
manor  required  that  A,  and  B,j  the 
devisees,  ^ould  be  admitted,  before 
the  adndssion  of  the  purchaser.  On 
the  bill  by  A,  and  A,  the  vendors, 
against  the  purchaser,  to  compel  a 
specific  performance  of  the  contract^ 
the  Court  hdd,  that  the  copyhold  te- 
nant might  direct  the  lord  to  admit 
into  the  tenancy  either  such  person  as 
A.  should  nominate,  or  A.  himself; 
that  it  was  the  exercise  of  the  right 


of  the  tenant  to  nominate  alternately 
in  fiivour  of  A,  or  the  nominee  of  .^., 
and  not  a  double  exercise  of  his  right 
to  nominate,  firsts  in  fiivour  of  ^.,  and 
then  in  favour  of  the  nominee  of  A,; 
and  that  the  purchaser  was  bound 
specifically  to  perform  the  oontnict. 
Glass  V.  Richcurdson,  698 

COSTS. 

1.  A  party  becoming  trustee  under 
a  deed  creating  interests  adverse  to 
interests  already  existing,  may  be  lia- 
ble to  costs  in  a  suit  instituted  to 
enforce  such  pre-existing  interests  in 
the  trust  property.  Heap  v.  T(mge,\(y5 

2.  The  costs  incurred  by  a  tenant 
for  life,  in  making  out  the  title  to 
property  taken  by  the  Commiaaion- 
ers  of  Woods  dbc,  under  the  Metro- 
politan Improvement  Acts,  are  not^ 
upon  the  construction  of  section  49 
of  the  Act  3  <&  4  Yict.  a  87,  within  the 
description  of ''  expenses  of  the  pur- 
chases," payable  by  the  Commission- 
ers. InreStracharCsEstaiSfCmdofihe 
MetropdUan  Improvements  Acts,   185 

3.  The  Court  has  no  jurisdiction, 
under  the  Metropolitan  Improve- 
ment Acts,  to  apportion  the  costs  of 
a  tenant  for  life  in  mitlring  out  his 
title  to  property  taken  under  those 
Acts  between  such  tenant  for  life  and 
the  parties  entitled  in  remainder,  or 
to  order  payment  of  such  costs  out  of 
the  corpus  of  the  purchase-money 
which  is  paid  into  Court  owing  to 
the  disability  or  incapacity  of  the 
parties  entitled.  lb. 

4.  The  rule  which  allows  a  solici- 
tor, being  also  a  trustee  and  a  party 
to  a  cause,  to  charge  fuU  costs,  where 
he  acts  in  the  suit  for  a  body  of  trus- 
tees, of  which  he  himself  is  one,  does 
not  apply  to  the  case  of  a  soUdtor 
being  a  trustee  and  acting  as  solici- 
tor for  himself  and  his  co-trustees  in 
the  administration  of  the  trust  es- 
tate out  of  Court.  Lmcdn  v.  Wind- 
sor, 158 


DECRER 


DEVISB. 
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5.  A  mortgagee^  after  filing  a  fore- 
closure bill,  unsaocesBfullj  moying 
for  a  reviver,  and  rendering  himself 
liable  to  the  costs  of  the  motion,  died, 
and  his  ezecntors,  without  reviying 
the  suit,  filed  a  new  bill  for  foreclo- 
sure of  the  same  estate:  Held,  that 
ihe  Defendants,  not  by  plea  to  the 
new  bill  insisting  upon  the  former 
suit^  but  claiming  by  their  answers 
the  benefit  of  the  objection  as  if  they 
had  pleaded  it» — ^the  Court  would  not 
refuse  the  decree  in  the  second  suit, 
or  stay  the  proceedings  therein  until 
the  former  costs  should  be  paid.  Long 
V.  Storie,  542 

6.  But  the  Court,  not  approving 
of  the  course  taken  by  the  Flaintifi&y 
will  give  them  no  costs  of  the  second 
suit,  unless  they  submit  to  pay  the 
costs  to  which  the  mortgagee  was  lia- 
ble in  the  first  suit.  lb, 

COURT  OP  LAW. 

A  question  of  general  law,  arising 
out  of  circumstances  which  are  likely 
to  occur  in  other  cases,  and  the  deci- 
sion of  which  might  afiect  the  rights 
of  other  persons,  is  a  case  in  which 
this  Court  may  properly  seek  the  opin- 
ion of  a  Court  of  law.  The  Man- 
chester^ Sheffidd,  and  Lincolnshire 
Railway  Compamy  v.  Ths  Great 
Nartliem  Bcnhoay  Comptmy,       284 

COVENANT. 

Covenants  to  repair  afler  notice 
considered  as  distinct  covenants.  €fr^ 
gory  v.  Wilson,  690 

CREDITOR'S  SUIT. 

See  Administbation  Suit. 
Appenduc,  p.  IxviL 

DEBTOR  AND  CREDITOR. 
See  Set  Off. 

DECREE. 

See  Appendix,  p.  Ixvii. 


DEED. 
See  AppEirDix,  pp.  zi,  Ixviii 

DEPOSITIONS. 

See  Appendix,  p.  IxviiL 

DEVISAYIT  VEL  NON. 
See  Hsib-at-Law. 

DEVISR 
See  Copyhold. 

1.  A  will,  made  after  the  Wills 
Act  1  Vict  c.  26,  whereby  the  testa- 
tor gave,  devised,  and  bequeathed  all 
his  estate  and  effects,  whatsoever  and 
wheresoever,  and  of  what  nature  or 
kind  soever,  to  J.,  to  be  paid,  as- 
signed, or  transferred  to  him  on  his 
attaining  twenty-one : — ffeld,  to  pass 
real  estate  (copyhold  of  inheritance) 
subsequently  acquired,  notwithstand- 
ing a  direction  in  the  will,  that,  in 
the  meantime,  the  executors  should 
apply  the  interest,  dividends,  and 
proceeds  of  such  estate  and  effects^  or 
so  much  thertof,  or  so  much  of  the 
principal  thereof  as  they  should  think 
necessary,  in  the  maintenance,  educar 
tion,  and  putting  forth  of  A,  in  the 
world,  and  should  invest  the  said  es- 
tate and  efEdcts  on  real  or  personal  se- 
curity at  their  discretion.  Stokes  v. 
Scdomons,  75 

2.  The  directions  applicable  only 
to  personal  estate  may,  in  such  a  case, 
be  construed  as  referring  not  to  the 
whole  subject-matter  of  the  gift,  but 
to  such  portions  of  the  estate  as  may 
consist  of  personalty,  to  which  such 
directions  may  be  fitly  applied.     lb. 

3.  The  wonis,  "  I  bequeath  to  my 
sons,  A.  and  B.,  and  likewise  consti- 
tute and  ordain  them  my  sole  execu- 
tors of  this  my  will,  all  and  singular 
my  lands,  messuages,  and  tenements, 
with  all  my  goods  and  'chattels,  by 
them  freely  to  be  possessed  and  en- 
joyed*'— hdd,  not  to  be  a  devise  in 
fee.     Bromitt  v.  Moor,  378 

4.  A  residuary  devise  of  all  the 
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EVIDENCE. 


EXAMINATION  DE  BENE  ESSR 


testator^s  estate,  personal  and  real, 
although  made  subject  to  the  pay- 
ment of  his  debts,  passes  the  le^ 
estate  in  premises  of  which  the  tes- 
t-ator  was  mortgagee  in  fee,  notwith- 
standing the  case  of  Silvester  v.  Jar- 
tncm.  In  re  John  FielcTs  Mortgage, 
and  of  the  Trustee  Act,  1850,  414 
5.  Devise  and  bequest  of  real  and 
personal  estate  to  trustees,  upon  trust 
for  the  testator's  daughter,  for  her 
life,  (with  power  of  sale  on  her  con- 
sent), and,  after  her  decease,  for  such 
person  or  persons  as  his  daughter 
should  by  will  appoint ;  and,  in  de- 
&ult  of  such  appointment,  a  devise 
and  bequest  of  such  real  and  personal 
estate  to  the  testator's  heirs  and  as- 
signs ex  parte  matem^  as  if  he  had 
died  intestate ;  and  power  (by  a  codi- 
cil) to  sink  any  part  of  the  personal 
estate,  or  proceeds  of  the  sale  of  the 
real  estate,  in  the  purchase  of  ap.  an- 
nuity for  the  daughter: — Held,  upon 
a  claim  of  the  daughter  against  the 
trustees  for  the  conveyance  of  the 
real  estate  to  her,  that  the  heir  ex 
parte  matemd  was  the  heir  at  the 
death  of  the  testator,  and  that  the 
daughter  was  such  heir;  and  the 
Court  directed  a  conveyance  to  her 
accordingly.  Ba/tdinsonv.Wasa,  673 

DIRECTION  FOR  SERVICE  OF 
DECREE  OR  ORDER 

See  Appendix,  p.  xiii. 

DISCOVERY. 

See  Privileged  Communications. 

DISMISSAL  OP  BIIX. 
See  Appendix,  p.  xiv. 

EQUITABLE  MORTGAGE 
See  MoBTOAOOB  and  Mobtgaoee,  2. 

EVIDENCE. 

See  Appendix,  pp.  xvi.,  Ixx. 
Fabtnebship. 


1 .  Evidence  of  timber  having  been 
left  standing  for  ornament.  Marker 
V.  Marker,  21 

2.  An  affidavit,  purporting  to  be 
sworn  before  a  Master  Extraordinaiy 
of  the  Court  of  Chanoeiy  in  Irdamdj 
is,  under  the  stat.  14  ^  15  Vict,  c 
99,  &  10,  admissible  in  evidence  in  a 
matter  before  this  Court,  without 
proof  of  the  signature  or  offidal  char- 
acter of  the  person  before  whom  it  is 
stated  to  have  been  sworn.  In  the 
Matter  ofMahm's  Trust,  459 

3.  The  Stat.  14  &  15  Vict  c  99, 
enabling  parties  to  a  cause  to  be  ex- 
amined as  witnesses,  renders  unne- 
cessary the  common  order  under  the 
old  practice,  giving  liberty  to  a  party 
to  examine  another  party,  saving  just 
exceptions    Swann  v.  Worttey,     460 

4.  Casein  which  a  party  in  a  cause, 
heard  upon  bill  and  answer  without 
replication,  producing  letters  of  ad- 
ministration to  a  deceased  person, — 
the  Court  may  admit  them,  to  ascer- 
tain the  representative  character  of 
such  party,  and  may  act  upon  the 
evidence  which  they  furnish  of  that 
character.   Wilkinson  Y,Fowkes,   592 

5.  Case  in  which,  after  parties 
have  gone  into  evidence  in  an  origi- 
nal suit,  evidence  is  material  or  ad- 
missible in  a  supplemental  suit     lb. 

EXAMINATION  DE  BENE 

ESSR 
See  Appendix,  p.  xxil. 

On  the  application  for  a  commis- 
sion for  the  examination  de  bene  esse 
of  a  witness  above  seventy  years  of 
age  (such  witness  being  the  Plaintifr 
in  the  cause  and  a  Defendant  in  a 
cross  cause,  whose  time  for  answering 
had  expired,  and  whose  answer  had 
not  been  put  in,  and  being  also  the 
party  who  applied  for  the  commission 
fur  the  purpose  of  being  examined  in 
support  of  his  own  case,  under  the 
stat  14  &  15  Vict.  c.  99),  the  Court 
refused  to  impose  it  as  a  condition  in 


FAITH  AND  CONFIDENCE. 


FAMILY  CONTRACT.     853 


making  the  order,  that  the  annwer 
should  be  filed  Forbes  y.  Forbes,  461 

EXAMINATION  OF  WITNESS- 
ES  ORALLY  AT  THE  HEAR- 
ING.— See  Appendix,  p.  xxii. 

EXAMINER. 
See  Appendix,  p.  Ixxv. 

EXCHANGE     . 
See  Statutes— 1  k  2  Geo.  4,  a  92. 

EXECUTOR. 
See  Pabtnebship,  1,  3. 

FAITH  AND  CONFIDENCE. 

See  IxjUNcnoK. 

L  Relief,  on  the  principle  of  cor< 
recting  abuses  of  confidence,  given 
against  the  liability  of  the  maker  of 
a  promissory  note,  taken  from  a  poor 
patient  on  the  occasion  of  a  change 
in  his  position  in  life,  by  his  mediod 
attendant,  without  any  account  hay- 
ing been  rendered,  and  for  an  amount 
beyond  what  was  due  for  his  attend- 
ance, on  the  most  extravagant  scale 
of  charges.     BUlage  v.  Souikee,    534 

2.  J£  the  right  to  a  benefit  taken 
by  a  person  in  a  confidential  situa- 
tion be  questioned  in  equity,  and  it 
is  sought  to  be  sustained  as  an  exer- 
cise of  liberality,  it  must  be  shewn 
that  it  was  the  intention  of  the  party 
from  whom  the  benefit  emanated  to 
be  liberal;  but  intention  imports 
knowledge,  and  liberality  imports 
the  absence  of  influence,  and  the  onus 
of  establishing  a  gift  in  such  circum- 
stances rests  with  the  party  who  has 
received  it.  lb. 

3.  The  bill  sought  to  restrain  the 
Defendant  from  proceeding  to  recover 
the  amount  of  a  promissory  note  for 
825^.,  on  two  grounds :  first,  that  the 
Plaintiff  had  signed  it  in  the  belief 
that  it  was  for  25L  only;  and  second- 


ly, that  it  was  given  by  the  Flaintifl^ 
i^e  patient,  to  his  medical  attendant, 
on  the  occasion  of  an  accession  of  for- 
tune to  the  &mily  of  the  patient, 
without  any  account  delivered,  and 
for  an  amount  more  than  would  be 
due  for  medical  attendance,  on  the 
most  extravagant  scale  of  charges; 
and  the  Court,  on  proof  of  the  cir- 
cumstances constituting  the  second 
ground  of  relief — HM,  that  the 
Plaintiff  was  entitled  to  a  declara- 
tion that  the  note  should  stand  as  a 
security  only  for  the  amount  due  for 
medical  attendance  on  the  Plaintiff, 
although  the  case  of  the  Plaintiff  as 
to  the  first  ground  of  relief  sought 
by  his  bill  was  wholly  disproved.  76. 
4.  The  Plaintiff  in  equity  having 
an  equitable  as  well  as  a  legal  de- 
fence to  the  action  on  the  note,  and 
having  filed  his  bill,  is  not  boimd 
to  go  into  evidence  at  the  trial  at  law 
to  establish  his  legal  defence,  but 
may  rely  on  his  case  in  equity.      lb, 

FAMILY. 
A  bequest  to  the  &mily  of  O,,  held 
not  to  be  void  for  uncertainty;  but 
construed  to  be  a  gift  to  the  children 
oiG,,  (an  uncle  of  the  testator,  known 
to  and  on  terms  of  intimacy  with 
him,)  as  joint  tenants,  and  not  to  in- 
clude the  parents  or  their  grand-chil- 
dren.    Gregory  v.  Smith,  708 

FAMILY  CONTRACT. 
1.  A  deed  conveying  the  property 
of  an  intestate,  upon  trusts,  in  pur- 
suance of  an  agreement  for  the  divi- 
sion of  such  property,  made  soon  af- 
ter the  death  of  the  intestate,  b^ 
tween  his  sister  and  heiress-at-law, 
her  husband,  and  her  illegitimate 
son,  and  which  agreement  was  found- 
ed on  the  supposition  that  the  intes- 
tate had  made  a  will  disposing  of  his 
property  in  fiivour  of  the  illegitimate 
son,  which  will  had  not  been  found : 
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FINES  ON  RENEWAL. 


'^ffdd,  not  to  be  voluntuy  within 
the  BU^ute  of  Elizabeth;  but  sup- 
ported and  enfi>roed  against  the  heir- 
esB-at-law  and  her  hosband,  and  also 
against  subsequent  purchasers  from 
them  for  valuable  consideration  with 
notice  of  the  trust  deed.  ffMp  y. 
Tonffe,  90 

2.  XJnder  the  agreement  and  trust 
deed,  other  childrrai  of  the  sister  and 
heiresa-at-law,  both  legitimate  and 
illegitimate^  besides  the  child  in 
whose  favour  it  was  suggested  that  a 
will  might  have  been  made,  took  in- 
terests in  the  property  of  the  intes- 
tate; and  it  was  held,  that  the  deed 
was  not  volimtaiy  as  to  such  other 
partiei^  but  that  they  were  within 
the  consideration  of  ^e  fiunilj  con- 
tract, lb. 

3.  Power  of  the  parties  to  a  &mily 
arrangement,  stipulating  for  the  in- 
terests of  other  members  of  the  fami- 
ly, afterwards  to  modify  the  terms  of 
the  arrangement.    S.  C.f  103 

FINES  ON  RENEWAL. 

See  Rekxwal  of  LbjlSb. 

Where  leases,  which  the  testator 
bad  directed  to  be  renewed,  were  re- 
newed by  adding  a  cestui  que  vie, 
by  means  of  a  payment  out  of  funds 
belonging  to  thetestator^s  estate  (not 
charged  with  such  renewal),  and  it 
was  referred  to  the  Master  to  inquire 
what  security  the  tenant  for  life  of 
the  leases  ought  to  give,  and  to  what 
amount,  for  the  contribution  which 
he  might  be  liable  to  make  for  the 
benefit  he  should  derive  from  the  re- 
newal, the  Master  found,  and  the 
Court  had  confirmed  the  finding,  that 
the  payment  for  the  renewal  ought 
to  be  secured  by  a  policy  of  life  in- 
surance for  the  amount  paid,  in  the 
name  of  the  trustees,  on  the  life  of 
the  new  cestui  que  vie,  the  costs 
and  premiums  in  respect  of  which 
ought  to  be  paid  out  of  the  rents  and 


profits  of  the  estate  to  whicli  tlie  te- 
nant for  life  was  entitled .  HudBLaion 
v.  WMpdaU,  773 

2.  The  Court  subsequently  declar- 
ed the  policy  of  life  insurance  to  be 
a  security  for  the  benefit  which  the 
tenant  for  life  had  derived,  or  might 
derive,  from  the  renewal,  or  might 
have  derived  therefrom  if  another 
proper  life  had  been  inserted  in  lieu 
of  his  own.  76. 

3.  But,  MmbUy  the  mode  of  pro- 
viding the  security  adopted  by  the 
report  is  erroneous  in  principle :  for 
the  object  of  the  Courts  in  requir- 
ing security  to  be  given  bj  the  te- 
nant for  life  in  respect  of  the  beno> 
fit  which  he  may  derive  frxym  the  re- 
newal of  the  lease,  is,  that  the  som 
paid  out  of  the  capital  shall  be  borae 
by  the  parties  in  proportion  to  the 
benefits  which  they  derive;  and  the 
security  therefore  is  for  the  purpose 
of  bringiug  back  to  the  capital  so 
much  as  the  tenant  for  life  has  had 
the  benefit  of;  and  this  sum  (which 
would  be  payable  on  the  death  of  the 
tenant  for  life)  is  not  properly  se- 
cured by  a  policy  of  insurance  on  the 
life  of  another  person,  inasmuch  as  it 
throws  upon  the  remainderman  not 
merely  the  interest  of  the  cajutai 
provided,  but  the  burthen  of  keeping 
up  a  policy  of  life  insurance  for  the 
fuU  amount;  and  it  is  mere  specula- 
tion whether  this  burthen  will  be 
compensated  by  giving  him  the  bene- 
fit of  a  policy  at  a  leas  rate  of  pre- 
mium, owing  to  an  earlier  insurance 
of  the  life.  76. 

4.  Although  it  may  be,  that^  when 
provision  is  made  of  a  fund  for  re- 
newal, the  remainderman  will  not 
suffer,  this  is  not  the  principle,  for 
the  principle  is^  that  the  lemaindei^ 
man  ought  to  bear  so  much  of  the 
capital  paid  for  renewal  as  may  not 
be  paid  by  the  tenant  for  life  under 
the  security  which  he  has  given.    lb. 

5.  The  Court  will  not  retain  the 


income  of  the  tenant  for  life,  because 
he  may  become  liable  to  give  secu- 
rity for  the  payments  on  account  of 
renewals,  before  the  occasion  for  giv- 
ing such  security  has  arisen.  lb. 


FORECLOSURK 
See  Appendix,  p.  xxvL 

1.  A  party  to  a  suit  in  which  a 
decree  of  foreclosure  has  been  made, 
in  the  absence  of  another  party  inter- 
ested in  the  estate,  whose  interest 
was  not  disclosed  on  the  pleadings, 
is,  notwithstanding  the  imperfection 
of  the  suit,  bound  by  the  decree  of 
foreclosure.     BnmwU  v.  MooTj     374 

2.  A  party  to  a  foreclosure  suit, 
whose  interest  is  thereby  foreclosed, 
and  who  afterwards  becomes  entitled 
to  an  interest  in  the  same  estate  by 
devise  or  otherwise,  from  another 
person  who  was  not  a  party  to  the 
foreclosure,  may  bring  his  bill  of  re- 
demption. Ih. 

3.  Belief  will  not  be  given  in  such 
a  case,  on  a  claim  for  redemption, 
stating  only  that  the  PlaintifiT  is  en- 
titled to  the  equity  of  redemption  un- 
der certain  instruments,  but  not  stat- 
ing any  of  the  proceedings  in  the  suit 
for  foreclosure,  or  the  grounds  on 
which  the  Plaintiff  seeks  to  set  it 
aside.  lb. 

4.  Decree  for  foreclosure  upon  an 
original  claim  on  further  directions, 
and  on  the  hearing  of  a  supplemental 
claim,  where  the  existence  of  an  in- 
cumbrance subsequent  to  that  of  the 
.Plaintifr  was  found  by  the  Master, 
and  the  subsequent  incumbrancer 
was  brought  before  the  Court  by  the 
supplemental  claim.  Rchmeon  v. 
Twner,  488 

FOREIGNERS. 
See  Patent,  2. 
I(  in  any  case,  the  rights  of  fo- 


reigners out  of  their  own  country  are 
governed  by  their  own  laws,  it  is  not 
by  force  of  those  laws  themselvefl^ 
but  by  the  law  of  the  country  in 
which  they  may  be  adopting  Uiose 
laws  as  part  of  their  own  law  for  the 
purpose  of  regulating  such  rights. 
Caldkodl  V.  VoMvlieeengen,  425 

FRAUD. 

See  Appointment. 

Faith  and  Confidence. 
Joint-stock  Company. 
Land  Tax  Redemption,  4. 

1.  Circumstances  in  which  insur- 
ance companies  preparing  and  issu- 
ing policies  not  in  conformity  with 
the  agreement  upon  which  Uie  in- 
surance was  accepted,  may  be  liable 
in  equity  on  the  ground  of  fraud. 
CoUeU  Y.  Morriean,  176 

2.  A  purchase  obtained  by  fraud 
would  be,  in  effect,  no  purchase,  and 
could  not  acquire  any  validity  by  the 
confirming  statutes.    Beaden  v.  King, 

523 

FREE  SCHOOL. 

The  term  "free  school"  is  flexible 
in  its  meaning,  and  must  be  construed 
according  to  the  context  and  usage. 
It  has  no  reference  to  the  instruction 
given,  but  to  the  terms  on  which  it  is 
given.  AtL'Gen.  v.  Biehop  of  Wor- 
eeater,  358 

GENERAL  ORDERa 

XXXIL  OF  August,  1841. 
See  Parties. 

XLIV.  op  August,  1841. 
Since  the  Qeneral  Order  XLIV. 
of  August,  1841,  which  directs  that 
the  decree  against  a  Defendant,  who 
makes  de&ult  at  the  hearing,  shall  be 
absolute  in  the  first  instance,  without 
giving  him  a  day  to  shew  cause,  the 
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practice  has  been,  notwithstanding 
the  de&olt  of  the  Defendant,  to  hear 
the  cause,  and  make  such  a  decree  as 
the  Plaintiff  upon  the  pleadings  and 
evidence  is  entitled  to,  and  not  as 
theretofore  to  allow  the  Plaintiff  to 
take  such  a  decree  as  he  can  abide 
by.     Hakewea  v.  WMw,  541 

L  OF  22kd  Apbii^  1850. 
XIII.  OF  22nd  April,  1850. 

See  Claim. 

GRAMMAR  SCHOOL. 

1.  There  is  no  general  rule  against 
the  admission  of  boarders  in  grammar 
schools;  but  the  number  of  boarders 
admitted  ought  not  to  be  such  as  in 
anj  manner  to  affect  the  admission 
of  free  boys,  or  the  means  of  educat- 
ing them  to  the  best  advantage,  ac- 
cording to  the  provisions  of  the 
scheme.  AtL-Oen,  v.  Bishop  of  War- 
eesUTj  328 

2.  Although  there  be  reason  to 
suspect  that  a  school  was  in  con- 
nexion with  the  Church  of  England, 
in  the  absence  of  any  positive  evi- 
dence confining  the  benefit  of  the 
charity  to  members  of  the  Church  of 
England, — the  usage  having  been  to 
admit  the  children  of  dissenters  to 
the  benefits  of  the  school, — ^the  ques- 
tion of  their  admissibility  must  be 
governed  by  usage.  lb. 

3.  The  foundation  of  a  school  in  or 
before  the  17th  century,  for  the  in- 
struction of  children  and  youth  in 
good  literature  and  learning,  goes  &r 
to  shew  that  it  was  intended  for  in- 
struction in  the  learned  languages. 
S.  C,  359 

4.  Evidence  on  which  the  Court 
concluded  that  a  school  was  a  gram- 
mar school  within  the  juri^ction  of 
the  Court  under  Sir  Eardley  Wil- 
moCa  Act.  Ih, 

5.  Distinction  between  schools  en- 
dowed for  the  education  of  children 


and  youth  in  a  certain  town,  in  which 
the  inhabitants  might  therefore  take 
as  boarders  boys  resorting  to  the  place 
for  their  education,  and  schools  en- 
dowed for  the  education  of  boys  bom 
in  the  town  in  which  the  school  is 
situated.     S.  (7.,  363 

6.  If,  on  the  one  aide,  there  may 
be  evils^  therft  are  on  the  other  great 
advanti^ies  resulting  fiK>m  the  admix- 
ture of  children  of  the  upper  and 
lower  classes  in  the  same  school  S.C^ 

365 

7.  The  question  is,  not  whether  a 
competent  master  of  a  grammar 
SGh(x>l  can  be  provided  for  a  given 
income,  but  by  what  means  the  ser- 
vices of  a  superior  master  can  be  se- 
cured; and  there  is  no  rule  that  the 
Court  will  exclude  boarders  in  all 
cases  where  the  income  of  the  chap* 
lity  is  sufficient  for  the  maintenance 
of  the  master.  75. 

GRAJSTDSON. 

The  &ct,  that,  wherever  a  limita- 
tion occurred  in  the  will  in  fsivour  of 
sons,  it  was  accompanied  by  the  pro- 
vision that  they  should  take  in  order 
of  primogeniture,  and  that  there  was 
no  such  provision  as  to  grandsons — 
JIddto  indicate  that  the  sons  were  in- 
tended to  take  by  particular  descrip- 
tion, and  the  grandsons  as  a  daas. 
BaatY.Tw^d,  713 

GUARDIAN  AD  LITEM 

JSee  Appendix,  pp.  xxvi,  Lsxvi 

A  guardian  ad  litem  to  a  Defend-* 
ant  shewn  by  affidavit  to  be  a  luna- 
tic, but  not  so  found  by  inquisition, 
appointed  without  a  commission. 
Piddocke  V.  Smith,  395 

HEIIUAT-LAW. 
See  Devise. 
1.  In  a  creditor's  suit>  seeking  the 
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application  of  real  estate  in  the  pay- 
ment of  debts,  both  the  heir-at-law 
and  devisees  of  the  debtor  being  par- 
ties, and  the  will  not  being  admitted 
by  the  heir, — the  Court  would  neither 
dismiss  the  bill  against  the  heir,  nor 
direct  an  issue  devisavit  vol  non  at 
his  request, — ^the  right  of  the  cre- 
ditors being  paramount.  Spickemell 
V,  ffotham,  73 

2.  ''Inherit*'  constnied  in  the  sense 
of  succession  by  descent.  Bast  y. 
Ttoyford,  729 

HUSBAND  AND  WIFK 

See  AppoiirriCENT. 

1.  The  obligation  imposed  upon  a 
husband,  suing  for  the  property  of 
his  wife,  of  doing  equity  by  making 
a  settlement,  is  not  enforced  by  the 
Court  upon  the  bill  being  filed,  nor 
upon  the  decree  being  made,  where 
the  interest  is  in  reversion^  (for  the 
Court  only  deals  with  the  interest  in 
posHession) ;  but  the  obligation  is  en- 
forced when  the  property  comes  to  be 
distributed     Oixym  v.  Morgwr^  432 

2.  On  the  principle  that  marriage 
is  a  gift  of  the  personal  property  of 
the  wife  to  the  husband,  there  is  no 
distinction  between  property  to  which 
the  wife  is  entitled  in  equity  and 
property  to  which  she  is  entitled  at 
law.  Ih, 

3.  The  wife's  equity  for  a  settle- 
ment does  not  depend  on  any  right 
of  property  in  her,  but  rests  on  the 
control  which  Courts  of  equity  exer- 
cise over  property  falling  under  their 
dominion.  Ih\ 

4.  The  right  to  a  settlement  is  an 
obligation  which  the  Court  fastens, 
not  upon  the  property,  but  upon  the 
right  to  receive  it.  Ih, 

5.  Origin  of  the  wife's  equity  for 
a  settlement.    S,  (7.,  434 

6.  The  Court  cannot  take  the  con- 
sent of  the  wife  to  part  with  her  re- 
versionaiy  interest.  Ih, 

VOL.  IX.  K 


7.  The  consent  of  the  wife  taken 
in  a  Court  of  equity  to  part  with  her 
interest  in  property  about  to  be  dis- 
tributed, is  not  analogous  to  a  fine 
at  law  with  respect  to  real  estate. 
8,  a,  435 

8.  A  Court  of  equity  will  not  lend 
itself  as  an  instrument  to  enable  a 
husband  to  acquire  a  right  in  his 
wife's  property,  which  he  has  no 
means  of  acquiring  at  law.  Ih, 

9.  If  a  wife  thinks  proper  to  keep 
up  an  establishment  against  the  wish- 
es of  the  husband,  what  is  supplied 
for  the  establishment  will  be  a  con- 
sideration for  payments  out  of  her  es- 
tate on  that  account.  Hughes  v. 
WeOs,  749 

10.  That  the  proceeds  of  the  settled 
funds  having  been  placed  to  the  wife's 
account  at  her  bankers,  and  applied 
principally  to  the  current  expenses 
of  the  establishment  of  her  husband 
and  herself,  by  the  order  and  direc- 
tion of  the  w^e,  the  husband  being 
the  agent  in  their  application  as  to 
monies  so  applied,  there  was  a  de- 
fective appointment,  which  ought  to 
be  aided  by  the  Court.  Ih. 

11.  If  the  husban  d  have  not  in  any 
degree  iufluenced  the  acts  or  conduct 
of  the  wife,  there  is  no  reason  why  (the 
wife  having  beeu  constituted  a  feme 
sole  by  the  settlement,)  her  assets,  in- 
cluding the  trust  funds  which  have 
become  her  assets  by  the  exercise  of 
her  power,  should  not  be  bound  to 
the  same  extent  as  the  assets  of  any 
other  person,  not  under  the  disability 
of  coverture,  would  be  bound  in  the 
same  circumstances.  Ih, 

12.  The  rights  of  married  women 
may  be  barred,  and  their  estates  af- 
fected, by  active  participation  in 
breaches  of  trust,  and  if — ^their  pow- 
ers havinglbeen  exercised  by  will — 
the  trust  fonds  become  their  assets, 
they  must  be  liable  for  those  breaches 
of  trust,  semble.  But  the  fact  of  a 
married  woman  having  permitted  her 
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husband  to  reoeive  the  trust  funds 
does  not  preclude  a  right  to  relief  by 
her  or  her  appointee,  for  that  would 
be  to  defeat  the  purpose  for  which 
the  trust  was  created — the  protection 
of  the  wife  against  the  husband.    lb. 

IMPLICATION. 

A  marriage  settlement  declared  the 
trusts  of  a  sum  of  stock  to  be,  that, 
during  the  joint  lives  of  the  husband 
and  wife,  the  dividends  should  be 
paid  to  the  wife  for  her  separate  use ; 
and  if  she  should  die  in  the  husband's 
lifetime,  the  principal  sam  should  be 
transfeired  to  him  absolutely;  and 
if  the  husband  should  die  in  the  wife's 
lifetime,  then  the  same  should  be  held 
in  trust  for  such  person  as  the  wife 
should  by  will  appoint.  The  wife 
survived  the  husband: — ffdd,  that 
the  wife  took,  by  implication,  a  life- 
interest  in  the  trust-fund.  AUin  v. 
Craiu)8hayy  382 

INDORSEMENT  ON  BILL  OR 
CLAIM. 

See  Aj^vesdvl^  p.  xzvii 
INFANT. 

See  AOQUIBSCENCE,  1. 

Next  Friend. 

INFORMATIONS. 

The  Court  disapproves  of  charity 
informations  got  up  by  public  meet- 
ings, and  supported  by  public  sub- 
scriptions. Attomey-Creneral  v.  Bishop 
of  Woroeeier,  369 

INJUNCTION. 

See  Joint-stock  Compakt,  2. 
Patent,  5. 
Waste,  1,  3. 

1.  An  injunction  granted  to  re- 
strain the  use  of  a  secret  in  the  com- 
pounding of  a  medicine,  not  being 
the  subject  of  a  patent,  and  to  re- 


strain the  sale  of  such  medicine  hy  a 
Defendant,  who  acquired  a  know- 
ledge of  the  secret  in  violation  of  the 
contract  of  the  party  by  whcMn  it 
was  communicated,  and  in  breach  of 
trust  and  confidence.  Marietm  ▼. 
Moat,  241 

2.  A  Plaintiff,  not  having  the  pri- 
vileges of  a  patentee,  may  have  no 
title  to  be  protected  in  the  exclusive 
manufacture  and  sale  of  a  medicine 
against  the  world ;  but  he  may,  not- 
withstanding, have  a  good  title  to 
protection  against  the  particular  De- 
fendant, lb. 

3.  The  case  of  a  secret  acquired  by 
a  breach  of  fiedth  or  confidence,  but 
communicated  to  a  purchaser  for 
value,  without  notice  of  any  obliga- 
tion affecting  it^  distinguished  fit>m 
that  of  a  party  whoee  claim  of  right 
to  use  the  secret  is  that  of  a  volun- 
teer, lb. 

4.  The  Court,  in  interfering  in 
such  cases  upon  the  ground  of  fiuth 
or  confidence,  &stens  upon  the  c(m- 
sdence  of  the  party,  and  enforces  the 
obligation  against  him,  as  it  enforces^ 
against  a  party  to  whom  a  benefit  is 
given,  an  obligisition  to  perform  a  pro- 
mise upon  the  fiiith  of  which  the  be- 
nefit has  been  confeired — SembU,  lb, 

5.  The  injunction  restrained  the 
sale  of  medidne  by  the  Defendant 
under  the  name  of  the  medicine  pre- 
pared according  to  the  secret  prescrip- 
tion, not  on  the  ground  of  the  use  of 
the  name  alone,  but  because  it  was 
by  the  use  of  the  name  that  the  De- 
fendant was  availing  himself  of  the 
breach  of  &ith  and  contract.  Whe- 
ther, apart  from  that  ground  of  inter- 
ference, the  Court  would  have  re- 
strained the  use  of  the  name  before 
the  Plaintiff's  right  had  been  estab- 
lished at  law — Qnofre,  lb. 

6.  On  a  bill  to  restrain  the  exer- 
cise of  a  legal  right,  it  is  the  duty  of 
the  Plaintiff  to  satisfy  the  Court  that 
there    are  substantial    grounds  for 


INTERPLEADER 


JOINT-STOCK  COMPANY.  859 


doubting  the  existence  of  the  legal 
right.  tSpwrrow  v.  The  Oxford^  Wor- 
cester, arid  Wolverhampton  Baihoay 
Company f  441 

7.  Although  the  Court  has  power 
to  restrain  parties  from  using  a  build- 
ing which  has  been  erected  in  a  form 
that  is  in  violation  of  the  terms  of  a 
contract  or  of  an  Act  of  Parliament, 
yet  a  small  excess  in  the  height  of  a 
building  beyond  that  to  which  it  might 
lawfully  have  been  raised,  where  no 
irreparable  injury  arises  from  such 
excess  in  height^  would  not  be  a  case 
in  which  the  Court  would  interfere 
by  interlocutory  injunction  to  re- 
strain the  use  of  the  building  after 
it  had  been  erected.  The  Warden  &c. 
of  Dover  Harbour  v.  The  South  East- 
em  Railway  Company,  493 

INJUNCTION  TO  STAY  PRO- 
CEEDINGS AT  LAW. 

See  Appendix,  pp.  xxix.,  Ixxvi 

INSPECTION  OF  DOCUMENTS. 

See  Appendix,  p.  Ixxvi 

INTERPLEADER. 
In  an  interpleader  suit,  to  deter- 
mine the  right  of  conflicting  claimants 
to  portions  of  an  aggregate  fund,  the 
Court  directed  inquiries  as  to  the 
claims  of  the  several  Defendants,  and 
reserved  further  directions  and  costs. 
One  Defendant  obtained  a  separate 
report  finding  his  title  to  a  portion 
of  the  fund,  and,  being  unable  to  set 
down  the  cause  on  further  directions, 
in  consequence  of  the  claimants  of 
the  other  portions  of  the  fund  not 
having  proceeded  to  establish  their 
title,  he  presented  his  petition  for  pay- 
ment of  the  sum  found  due  to  him : 
but  the  Court  refused  to  order  such 
payment  upon  petition,  or  until  the 
cause  was  heard  on  further  directions, 
and  the  costs  of  the  suit  could  be  dis- 
posed o£     Brace  v.  Ehmn,  294 
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INTERROGATORIES. 

See  Appendix,  pp.  xxix.,  Ixxvii. 

ISSUE 
See  A.V2issi>iJi,  p.  xxx. 

JOINT-STOCK  COMPANY. 

1.  After  the  creation  of  the  ori- 
ginal shares  in  a  Railway  Company, 
a  further  capital  was  raised  in  hidf 
shares,  upon  which  a  resolution  of  the 
directors  guaranteed  interest  at  6/. 
per  cent,  for  ten  years.  On  a  motion 
by  a  holder  of  original  shares,  to  re- 
strain the  Company  from  paying  any 
interest  or  dividends  on  the  half 
shares  out  of  the  profits  of  capital 
subsequently  created,  in  preference  to 
the  interest  or  dividends  on  the  ori- 
ginal shares^  and  from  paying  any  pre- 
ferential interest  or  dividends  on  the 
half  shares,  while  any  of  the  floating 
or  unsecured  debt  of  the  Company 
was  unpaid,  except  out  of  the  clear 
profits  of  the  current  half-year — ^the 
Company  entered  into  an  undertaking 
not  to  make  such  payments,  unless 
under  the  authority  of  Parliament, 
until  the  hearing  or  further  order.  By 
a  subsequent  Act  of  Parliament  it  wus 
enacted,  that  it  should  be  lawful  for 
the  Company  to  commute  the  guaran- 
tee attached  to  the  half  shares  into 
any  other  guarantee  or  privilege,  per- 
petual or  terminable,  which  should  be 
agreed  upon  by  four-fifths  of  the  share- 
holders of  the  Company  at  meetings, 
after  notice,  as  therein  mention^. 
The  directors  thereupon  proposed  to 
commute  the  guarantee  into  an  annual 
payment  for  each  half  share  in  perpe- 
tuity. Upon  a  motion  to  restrain 
the  Company  from  in  any  manner 
acting  on  or  giving  effect  to  the  pro- 
posed scheme  for  the  commutation  of 
the  guarantee,  or  from  declaring  or 
paying  any  commuted  or  other  divi- 
dend on  the  original  or  half  shares, 
k2 
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while  any  of  the  unsecured  debt  re- 
mained due,  and  except  out  of  the 
clear  profits  of  the  current  half-year, 
and  so  fisu*  as  such  profits  should  be 
sufficient  after  payment  of  such  debt, 
and,  upon  a  cross-motion,  to  discharge 
the  undertaking : — Heldy  that  the  Act 
of  Parliament  authorising  the  commu- 
tation did  not  take  the  case  out  of 
the  undertaking;  and  that,  therefore, 
the  undertaking  was  binding  until 
the  hearing  of  the  cause,  or  the  fur^ 
ther  order  of  the  Court.  Stevens  v. 
The  South  Devon  Railway  Co,,     313 

2.  Held  also,  that  the  undertaking 
was  not  an  agreement  which  bound  the 
Defendants  to  do  nothing  in  the  mat- 
ter, the  subject  of  the  injunction,  ex- 
cept under  the  order  of  the  Court,  or 
ui^ess  the  Court  should  be  of  opinion 
that  what  they  proposed  to  do  was 
proper  to  be  done;  but  was  in  the  na- 
ture of  an  injunction  obtained  with- 
out argument,  aiid  which  the  Defend- 
ants might  apply  to  discharge.       lb, 

3.  That,  upon  the  construction  of 
the  resolution,  the  holders  of  half 
shares  were  entitled  to  the  guaranteed 
6^.  per  cent,  out  of  any  funds  of  the 
Company  which  could  be  lawfully  so 
applied,  and  therefore  out  of  future 
profits,  before  any  dividend  could  be 
payable  upon  the  whole  shares.      Ih, 

4.  That,  independently  of  the  con- 
struction of  the  resolution,  the  Act 
of  Parliament  having  authorised  a 
commutation  of  the  guarantee,  and 
the  commutation  having  received  the 
consent  required  by  the  Act,  the 
Company  might  lawfiiliy  cany  it  into 
effect.  Ih. 

5.  That  the  principles  which  apply 
to  partnerships  composed  of  a  limit- 
ed number  of  persons,  apply  to  such 
Companies ;  and  that  the  majority  of 
the  partners  in  a  partnership  of  a 
limited  number,  constituted  with 
similar  provisions  as  to  profits,  could 
overrule  the  minority,  upon  the  ques- 
tion, whether  profits  shoidd  be  di- 


vided while  debts  of  the  partnersliip 
were  unprovided  for.  7ft. 

6.  That  the  manner  in  which  pro- 
fits were  to  be  ascertained  and  divid- 
ed was  a  question  of  internal  manage- 
ment, and  within  the  power  of  the 
Company  to  direct.  lb, 

7.  Bill  by  one  of  the  shareholders 
of  the  Eastern  Archipelago  Company, 
which  was  incorporated  by  charter, 
alleging  that  the  public  purposes  of 
the  grantors  of  the  lands  and  mines 
which  the  Company  held,  and  in  fur- 
therance of  which  the  PLuiitifiT  had 
subscribed  for  shares,  had  not  been 
fulfilled;  and  that  such  grants  had 
been  diverted  in  a  great  degree  to 
private  objects;  and  that  the  charter 
had  been  granted  by  the  Crown  on. 
condition  that  a  moiety  of  the  capital 
should  be  subscribed  for,  and  a  fourth 
thereof  paid  up  within  a  limited  time, 
which  condition  also  had  not  been 
fulfilled;  and  that,  having  £sdled  to 
fulfil  such  intentions  and  conditions, 
it  was  a  firaud  on  the  part  of  the  di- 
rectors to  certify  that  they  had  been 
performed,  and  to  commence  the  busi- 
ness of  the  Company  and  make  calls, 
as  they  had  done;  and  praying  re- 
payment of  such  calls,  an  injunction 
to  restrain  the  directors  from  Tn«.lri ng 
calls  and  carrying  on  business  for  the 
future,  and  an  indemnity  to  the  Plain- 
tiff. The  Company  and  directors  de- 
murred to  the  bill,  and  the  demurrer 
was  allowed.     Macbinde  v.  Lindsay, 

574 
8.  A  party  becoming  a  member  of 
a  public  company  or  corporation  upon 
false  representations,  made  not  to  him 
alone,  but  to  him  and  other  members, 
cannot  be  entitled,  on  that  ground, 
to  any  decree  for  the  repayment  of 
his  subscriptions,  to  which  the  other 
members  would  not  be  equally  en- 
titled; and  if  he  be  entitled  to  such 
repayment,  he  cannot  obtain  that  re- 
lief in  the  absence  of  the  other  mem- 
bers, Jb. 
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9.  It  is  no  ground  for  relief  in 
equity  at  the  suit  of  a  shareholder 
against  the  Company,  that  the  char- 
ter from  the  Crown  or  the  grant  to 
the  Company  from  a  private  person 
has  been  obtained  by  misrepreseutar 
tion  to  the  Crown  or  to  such  grantor. 
It  is  for  the  Crown  or  the  grantor,  if 
either  should  complain  of  the  fraud 
and  misrepresentation,  to  take  pro- 
ceedings to  set  aside  the  charter  or 
the  grant.  Ih, 

10.  The  provision,  that  the  busi- 
ness of  the  Company  should  com- 
mence from  the  date  of  the  certifi- 
cate of  the  directors  that  a  stipulated 
number  of  shares  had  been  subscribed 
for  and  the  stipulated  capital  paid 
up, — hdd  not  to  mean  that  the  Com 
pany  was  not  to  exist  antecedently 
to  that  date, — where  the  deed  also 
provided  that  the  parties  were  to  be 
associated,  the  business  to  be  carried 
on,  and  the  directors  to  have  power 
to  act  for  the  Company,  notwith- 
standing the  frill  number  of  shares 
were  not  subscribed  for.  Ih, 

11.  The  averment  in  the  bill,  that 
the  Defendants  alleged  that  the  other 
shareholders  had  concurred  (or  the 
admission  of  the  Defendants,  the  di- 
rectors, that  the  other  shareholders 
had  concurred),  in  the  prosecution  of 
the  business  of  the  Company,  not- 
withstanding the  terms  of  the  char- 
ter were  not  satisfied,  does  not  afford 
ground  for  a  decree  which  might  pre- 
judice the  interests  of  the  other  share- 
holders; for  the  allegations  (or  ad- 
missions) of  the  Defendants  cannot 
be  taken  as  proof  of  the  conduct,  or 
affect  the  rights,  uf  such  other  share- 
holders. Ih, 

12.  Where  it  appeared  upon  the 
bill  that  the  deed  of  settlement  of 
the  Company  was  enrolled  in  Court, 
and  that  the  Plaintiff  had  seen  the 
deed,  (the  bill  stating  the  number  of 
shares  which  were  subscribed  for 
thereupon),    the  ollegatibn    in    the 


same  bill,  that  the  plaintiff  was  ig- 
norant and  unable  to  discover  who 
the  shareholders  were,  was  not,  upon 
demurrer,  taken  to  be  a  fact;  and,  in 
such  a  case,  the  Court,  weighing  one 
allegation  against  the  other,  hdd, 
that  the  absence  of  the  other  share- 
holders was  not  sufi^ciently  accounted 
for.  lb. 

13.  If  a  member  of  a  Company  has 
a  common  interest  in  the  subject  of 
his  suit  with  the  other  members^  he 
must  sue  on  behalf  of  himself  and  all 
the  other  partners ;  and  if  he  has  not 
such  common  interest,  the  other  part- 
ners must  be  represented  on  the  re- 
cord, that  they  may  be  heard  upon 
the  question.     S.  C,  585 

14.  Effect  of  the  execution  of  the 
deed  of  settlement  by  the  Plaintiff. 
S,  C,  590 

15.  A  bill,  originally  commenced  by 
one  on  behalf  of  the  other  sharehold- 
ers of  an  abortive  Railway  Company 
(except  the  Defendants),  to  recover 
from  the  provisional  directors  and 
secretary  monies  alleged  to  have  been 
abstracted  from  the  Company  by  the 
fraud  of  some  and  negligence  of  others 
of  the  Defendants ;  and  afterwards  or- 
dered to  be  prosecuted  by  the  official 
manager  under  the  Winding-up  Act  1 1 
&  12  Vict.  c.  45,  8.  53 — It  appewed 
that  the  bill  had  been  filed  by  the  for- 
mer solicitor  of  the  Company,  and  that 
the  original  Plaintiff  had  (as  stated 
by  the  answers,  and  not  denied)  been 
indemnified  by  such  solicitor;  and 
the  Court  being  satisfied,  from  those 
and  other  circumstances,  that  the  suit 
had  its  origin  in  other  motives  than 
the  benefit  of  the  shareholders,  and 
finding^that  it  was  improperly  con- 
stituted, and  that  the  bill  contained 
charges  which  ought  not  to  have  been 
made: — Hddy  that,  having  regard 
either  to  its  finame  or  its  merits,  it 
ought  not  to  have  been  adopted  by 
the  official  manager;  and  the  bill  was 
dismissed,  with  costs  to  be  paid  by 
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him.  The  Official  Manager  of  the 
Grand  Trunk  or  Staffbrd  and  Pder- 
borough  Union  Ra/Uvxty  Company  v. 
Brodie,  823 

16.  A  Bailwaj  Company,  having 
failed  in  prosecuting  i;he  imdeitakingy 
resolved  to  return  the  unapplied  por- 
tion of  the  deposits  to  the  sharehold- 
ers rateably;  and,  on  the  first  instal- 
ment being  repaid,  the  original  scrip 
certificates  were  called  in  and  new 
certificates  issued,  to  the  efiect  that 
the  holders  were  entitled  to  a  fur- 
ther pro  rat&  division  of  the  balance 
of  the  Company's  funds;  and  on  pay- 
ment of  the  final  instalment  of  the 
unapplied  fund,  the  new  certificates 
were  called  in,  and  the  sharehold- 
ers were  required  to  sign  a  memo- 
randum, undertaking  to  release  the 
directora  when  called  upon  to  do 
so: — Held,  that  the  terms  on  which 
the  old  and  new  certificates  respect- 
ively were  delivered  up  constituted 
new  contracts  between  the  share- 
holders and  the  directors;  that  the 
persons  entering  into  such  contracts 
in  ignorance  of  the  frauds  which  were 
alleged  to  have  been  committed  by 
the  directors,  would,  on  proof  of  such 
fraud,  be  entitled  wholly  to  undo 
such  contracts,  but  not  to  set  them 
aside  partially,  by  retaining  the  in- 
stalments and  getting  lid  of  the 
agreement  to  release  the  directors; 
that  one  shareholder,  having  no  right 
to  make  an  election  for  the  others, 
between  abiding  by  the  new  con- 
tracts or  setting  them  aside,  could 
not  sue  on  behalf  of  himself  and  all 
other  shareholders  to  recover  fix)m 
the  directors  more  than  the  amount 
which  was  refunded  under  "the  con- 
tracts, ^b. 


JUDGES  OF  THE  COURTS  OF 
COMMON  LAW. 

See  Appkndix,  p.  xxx. 


JUDGMENT  CREDITOR. 

See  Statutes— 3  &  4  Will.  4,  C2.  27, 
&  42. 

1.  A  judgment  creditor,  who  had 
executed  a  deed,  whereby  the  real 
and  personal  estate  of  the  debtor 
were  conveyed  to  trustees  for  the 
benefit  of  such  of  his  creditors  as 
shoidd  execute  the  deed,  assigned  his 
judgment  to  such  trustees: — HML^ 
that  the  trustees  could  not  be  con- 
sidered as  owners  of  the  trust  estate, 
so  that  the  assignment  by  the  judg- 
ment creditor  would  have  the  effect 
of  meiging  the  judgment.  SqvAre  t. 
Fffrd,  47 

2.  That  the  judgment  creditor 
having  assigned  his  judgment  to  the 
tnistees  of  a  creditors'  deed,  in  trust 
for  the  benefit  of  the  creditors  who 
had  executed  the  deed  (of  whom  he 
was  himself  one),  was  entitled  to  sue 
on  behalf  of  himself  and  all  such 
other  creditors,  for  the  establishment 
of  their  rights  in  respect  of  the  trust 
estate  and  the  execution  of  the  trusts. 

R. 

JURISDICTION. 

See  Charity,  2,  3,  4. 
Ship. 

1.  Whether  the  Court  will  enforce 
against  Defendants,  having  in  their 
hands  proceeds  of  the  sale  of  land 
Edtuated  out  of  the  jurisdiction,  the 
equities  to  which  such  proceeds  would 
have  been  subject  if  the  land  had 
been  situated  within  the  jurisdiction, 
depends  upon  the  question,  whether 
the  contract  which  is  sought  to  be 
enforced  was  or  was  not,  by  the  lex 
loci  rei  sitse,  capable  of  being  ful« 
filled.     Walerhouee  v.  Stan^fidd,  234 

2.  If  a  contract  relating  to  land 
situated  out  of  the  jurisdiction  be 
one  which  the  lex  loci  rei  sitse  ren- 
ders incapable  of  fulfilment,  the  Court 
will  not  enforoe  the  contract  against 
the  proceeds  of  a  sale  of  such  land 
coming  to  the  possession  of  parties 
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within  the  jurisdiction,  though  they 
take  such  proceeds  bound  bj  the 
same  equities  as  affected  the  party 
to  the  contract  under  whom  they 
claim.  lb. 

3.  The  rights  of  the  parties  inter- 
ested in  the  proceeds  of  the  sale  of 
land  situated  out  of  the  jurisdiction 
do  not  cease  to  be  goTemed  by  the 
lex  loci  rei  sitsa,  by  the  drcmnstance 
of  such  proceeds  being  brought  in 
specie  within  the  jnrisdiction.        lb, 

4.  A  law  permitting  alienation  of 
land,  only  upon  the  terms  of  the  pro- 
ceeds bcflng  applied  in  a  particular 
manner^  is  a  restraint  upon  aliena- 
tion ;  and  restraints  upon  the  aliena- 
tion of  land  are  always  governed  by 
the  lex  loci  rei  site.  lb, 

5.  Where  a  summary  jurisdiction 
is  created  by  Parliament,  it  must  be 
deemed  to  be  the  intention  of  the 
legislature  (in  the  absence  of  any  re- 
striction) that  the  proceedings  under 
it,  when  resorted  to,  shall  have  the 
same  force  and  effect  as  the  proceed- 
ings under  the  ordinary  jurudiction 
for  which  it  is  substituted.  AUomey- 
General  y.  BMop  of  Worcester,    328 

6.  The  power  of  the  Court  to  make 
alterations,  as  times  and  circumstances 
require,  in  schemes  settled  by  its  de- 
crees for  the  management  of  charities, 
does  not  depend  upon  the  character 
in  which  the  decree  has  been  made  by 
the  Lord  Chancellor.     S.  (7.,        356 

7.  Where  a  legal  right  exists,  the 
Court  cannot  refdse  to  interfere  for 
its  protection,  upon  grounds  which 
depend  exdusively  on  considerations 
of  national  policy.  CaldweU  v.  Vcm- 
vlieeengen,  41d 

LACHES. 

See  Acquiescence. 

LANDLORD  AND  TENANT. 

1.  A  new  letting  to  an  old  tenant, 
commencing  immediately,  operates  as 


a  surrender  of  the  original  term,  be- 
cause the  lessor  could  have  no  power 
to  create  the  new  term,  if  the  original 
term  had  subsisted;  and,  for  a  like 
reason,  a  new  letting  to  a  third  party, 
with  the  assent  of  the  original  tenant^ 
has  the  same  operation.  McDonnell 
V.  Fope,  705 

2.  The  above  principle  forms  the 
ground  of  the  decidon  in  Thanuu  y. 
Cook  (2  B.  &  A.  119);  and  the  au- 
thority of  that  case  ought  not  to  be 
carried  further  than  the  reason  on 
which  it  rests.  lb. 


LAND-TAX  REDEMPTION. 

1.  The  legishiture  intended,  by  the 
Acts  for  the  redemption  of  the  land- 
tax,  to  authorise  all  such  sales  for 
that  purpose  to  be  made  by  ecdesias- 
tical  persons,  with  the  consent  there- 
by required,  as  could  have  been  made 
for  any  purpose,  with  the  like  con- 
sent, before  thepassing  of  the  restrain- 
ing statutes;  and,  before  the  restrain* 
ing  statutes,  a  sale  might  have  been 
made  from  a  prebendiuy  in  his  cor- 
porate character  to  a  prebendary  in 
his  individual  character.  Beaden  v. 
Kimff,  499 

2.  An  objection  to  the  validity  of 
a  sale  under  the  Land-tax  Redemp- 
tion Acts,  upon  the  gro\md  that  the 
lands  were  not  properly  saleable,  and, 
apart  from  any  question  of  h%ad, 
were  not  properly  sold  imder  the 
Acts,  is  a  legal  objection;  and  there 
being  no  impediment  to  the  trial  of 
that  question  at  law,  a  bill  in  equity 
on  such  a  ground  cannot  be  support- 
ed. 76. 

3.  But,  the  confirming  statutes  54 
Geo.  3,  c.  173,  and  57  Geo.  3,  c.  100^ 
have  removed  any  objection  to  a  sale 
and  conveyance  under  the  Land-tax 
Redemption  Acts,  arising  frt)m  the 
property  so  sold  not  having  been  ori- 
ginally saleable,  or  not  having  been 
properly  sold,  within   the  meaning 
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and  accordiDg  to  the  directioDS  of  the 
Acta.  Ih, 

4.  If  it  were  shewn  that  a  puTchaae 
under  the  Land-tax  Eedemption  Acts 
had  been  effected  by  fraud,  the  Court 
would  rectify  it,  notwithstanding  the 
confirming  statutes,  for  a  purchase  so 
effected  would  not  acquire  validity 
from  those  statutes.  Ih, 

5.  The  restriction  expressed  or  im- 
plied in  the  words  of  sect.  25  of  the 
confirming  statute  57  Geo.  3,  c.  100 
— "the  titles  derived  under  such 
sales,"  construed  to  mean  that  the 
Acts  were  not  to  operate  upon  titles 
anterior  to  the  sales  under  those 
Acts,  and  not  to  limit  the  confirma- 
tion to  the  titles  of  sub-purchasers 
only,  lb, 

6.  Under  the  statutes  for  the  re- 
demption of  the  land-tax,  the  Lords 
Commissioners  are  placed  in  the  po- 
sition of  vendors;  and,  therefore,  if 
the  trustees  of  a  charity  should  pur- 
chase the  property  of  the  charity  un- 
der those  Acts,  they  would  not  be 
purchasing  from  themselves,  but  from 
the  Lords  Commissioners.  Tb, 

7.  The  confirming  statutes  54  Geo. 
3,  c.  173,  and  57  Geo.  3,  c.  100,  re- 
move any  objection  which  might  have 
been  raided  on  the  ground  of  the  par- 
ty selling  (under  the  Acts)  being  both 
vendor  and  purchaser.  lb. 


LAPSE  OF  TIME. 

Effect  of  length  of  time  elapsing 
between  the  transactions  complained 
of  and  the  institution  of  a  suit  for 
relief  against  them,  where  the  fidu- 
ciary character  on  which  the  title  to 
relief  is  founded  has  de  fiacto  ceased 
for  a  long  period,  evidence  has  been 
lost,  and  it  has  become  impossible  to 
restore  the  Defendant  to  the  same 
position  as  he  would  or  might  have 
been  in,  if  the  suit  had  been  promptly 
brought.    Beaden  v.  Kingy  532 


LEGACY. 

See  Ankutty. 

FAinLY. 

Mabshallinq. 
Servant. 
Set-off. 
XJncertaikty. 

L  A  gift  to  all  the  grandchildren 
of  the  testatrix,  ^  with  the  exceptdoD 

of  one,  viz. "  established  as  a  gift 

to  the  class,  not  affected  by  the  in- 
complete exception.  lUinguxnih  v. 
Cooke,  37 

2.  A  bequest  of  a  legacy,  upon 
trust  to  apply  so  much  of  the  interest 
as  the  trustees  should  think  proper 
in  the  maintenance  of  the  testator's 
grandson  until  twenty-one ;  and,  upon 
his  attaining  that  age,  to  pay  the 
whole  of  the  interest  of  the  legacy  to 
the  grandson,  for  his  life;  and  a  di- 
rection that,  after  the  decease  of  the 
grandson,  the  trustees  were  to  stand 
possessed  of  the  legacy  and  interest, 
and  all  accumulations,  in  trust  for 
the  grandson's  children,  with  remain- 
der, in  de£Bbult  of  such  issue,  over:^— 
Hdd,  that  the  provision  for  the  main- 
tenance of  the  grandson  during  his 
minority,  out  of  the  interest  of  the 
legacy,  lE^ewed  that  the  interest  was 
intended  for  him;  that  the  legacy 
vested  in  interest  (although  not  in 
enjoyment^)  before  the  grandson  at- 
tained twenty-one;  and  that  the 
grandson  was  therefore  entitled  to 
the  interest  which  accrued  during  his 
minority,  and  was  not  applied  in  his 
maintenanoe.      In  re  Bouses  EHate, 

649 

3.  That  the  unapplied  accumula- 
tions accruing  diuring  the  minority 
of  the  grandson  did  not  go  with  the 
capital  of  the  legacy,  because  the  dis- 
position of  the  capital  after  the  grand- 
son attained  twenty-one  was  of  the 
interest  and  certain  specific  accumu- 
lations, not  including  the  accumula- 
tions during  the  minority.  76. 
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4.  A  legacy  to  a  child  carries  in- 
terest, on  the  ground  of  the  presum- 
ed intention  of  the  parent  to  fulfil 
his  moral  duty  of  providing  for  the 
maintenance  of  his  child;  but  if  he 
has  discharged  that  duty  by  provid- 
ing for  the  maintenance  of  the  child 
out  of  another  fund,  the  legacy  does 
not  necessarily  cany  interest.        Ih. 

5.  Legacies  of  1000^.  each  to  the 
three  children  then  living  of  ^.,  the 
testator's  daughter,  with  a  proviso  for 
the  payment  of  the  interest  for  their 
maintenance  during  minority,  and  a 
bequest  of  2000/L  to  trustees,  upon 
trust  for  A.,  for  her  life;  and,  from 
and  after  her  decease,  for  all  and 
every  her  children  living  at  her  de- 
cease, equally  to  be  divided,  with  a 
proviso,  that,  if  any  one  or  more  of 
the  children  of  A.  should  die  under 
twenty-one,  without  leaving  issue, 
the  original  and  accrued  legacies  and 
shares  bequeathed  to  the  child  or 
children  so  dying  should  go  to  the 
others  and  other  of  the  said  children, 
equally;  and  a  declaration,  that,  if 
all  the  children  of  A.  should  die  un- 
der twenty-one,  and  without  leaving 
issue,  the  legacies  of  1000^.  a  piece 
should  not  be  raiseable;  but^  from 
and  after  the  decease  of  the  last  sur- 
viving child,  the  said  legacies, — and 
from  and  aft-er  the  decease  of  her 
daughter,  the  2000/., — should  sink 
into  the  residue: — Held,  that  the 
rights  of  the  children  of  -4.  in  the 
legacy  of  2000/.  were  contingent  upon 
their  surviving  their  mother.  Farrer 
V.  Backer,  737 

6.  Some  of  the  reasons  which  have 
influenced  the  Court  in  decisions  in 
favour  of  vesting  legacies  in  children, 
have  no  application  in  the  case  of 
grandchildren,  where  there  is  nothing 
to  shew  that  the  testator  had  placed 
himself  in  loco  parentis.  lb, 

7.  Gift  by  the  testator  to  his  wife, 
for  her  life,  or  until  her  second  mar- 
rit^e,  of  the  interest  of  his  real  and 


personal  estate,  which,  whether  aris- 
ing from  rents  or  public  securitiesL 
was  to  be  applied  for  the  benefit  of 
herself  and  children;  and  if  she  mar- 
ried again,  he  declared  that  her  pow- 
er and  benefit  under  his  will  should 
cease ;  and  when  thirty  yean  were  ex- 
pired, he  ordered  all  his  property, 
both  freehold  and  leasehold,  to  be 
sold;  and  two-thirds  to  be  divided 
amongst  his  children  living  at  that 
period,  or  to  their  heirs,  and  one-third 
to  be  invested  for  the  benefit  of  his 
wife;  and  after  her  decease,  he  be- 
queathed such  third  to  his  children 
then  living,  and  to  their  heirs: — 
Hdd^  that  the  gift  at  the  end  of  thirty 
years  was  not  liable  to  objection  on 
the  ground  of  remoteness;  that  there 
was  no  substitution  of  the  legatee 
created  by  the  gift  to  the  children, 
"or  to  their  heirs,"  but  that  the 
word  "  or"  must  be  read  "  and ;"  and 
that  the  children  of  the  testator  liv- 
ing at  the  end  of  thirty  years  (who 
were  also  the  same  children  as  were 
living  at  the  death  of  the  widow) 
were  entitled  to  the  proceeds  of  the 
sale  of  the  estate,  and  also  to  the  in- 
termediate rents  after  the  death  of 
the  widow  and  before  the  expiration 
of  the  thirty  years.  Lachkm  v.  Hey- 
ndds,  796 

LEGACY  DUTY  ACT. 
See  A-TFEsmx,  p.  xxx. 

LEGATEES  SUIT. 
See  Adhikistration  Suit. 

LESSOR  AISTD  LESSEE 

1.  The  Court  refuses  to  relieve  les- 
sees against  the  legal  consequences  of 
breaches  of  covenant,  as  well  in  cases 
which  rest  in  contract,  as  where  the  le- 
gal relation  between  the  parties  is  ful- 
ly established  Gregory  y.WUean,  683 
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2.  Neiiher  in  cases  of  accidental 
neglect  to  perform  the  covenants  to 
repair,  nor  in  case  of  wilful  or  obstinate 
breaches  of  soch  covenants,  will  the 
Court  relieve  the  tenant  a^^unst  the 
consequences  of  the  breaclL  lb, 

3.  A  tenant  is  not  absolved  from 
the  performance  of  the  covenants  of 
his  lease  by  a  notice  to  quit:  such 
notice  ought  rather  to  be  regarded  as 
a  notice  to  be  more  vigilant  in  the 
performance  of  the  covenant.         lb. 

4.  The  ftct  of  there  being  no  per- 
sonal representative  of  a  lessee  on 
whom  the  dutj  of  performing  the 
covenants  of  the  lease  has  devolved, 
cannot  be  set  up  against  the  landlord. 

Jb. 

5.  It  must  be  a  strong  case  of 
equity  created  bj  a  landlord  against 
himself  to  control  his  legal  right.    lb, 

6.  Claim  by  a  lessor  for  the  ad- 
ministration of  the  estate  of  his  lessee, 
and  to  have  a  sufficient  part  of  the 
assets  impounded  to  answer  future 
possible  breaches  of  covenant  in  the 
lease — dismissed.     Xing  v.  MalcM, 
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7.  It  is  not  a  part  of  the  contract 
between  a  lessor  and  lessee,  that,  on 
the  death  of  the  lessee,  his  assets  shall 
be  impounded  to  answer  the  future 
rent  and  covenants;  and  if  any  por- 
tion of  the  assets  are  retained  or  ap- 
propriated for  that  purpose,  it  is  from 
the  right  of  the  executor  to  indemnity, 
and  not  from  any  right  which  the 
lessor  has  to  require  such  security.  lb, 

8.  There  is  no  principle  on  which 
a  Court  of  equity  should  extend  the 
legal  right  or  remedy  of  the  landlord, 
as  against  the  tenant  or  his  estate. 

lb, 

LETTERS  OF  ADMINISTRA- 
TION. 

1.  A  trust  fund  paid  into  the  Court 
of  Chancery,  imder  the  Trustee  Relief 
Act,  after  the  death  of  the  cestui  que 


tarust,  ordered  to  be  paid  to  the  ad- 
ministrator of  the  cestui  que  trusi 
under  a  grant  of  letters  of  admlnia* 
tration  by  the  Archdeaooniy  Coart^ 
obtained  after  the  fund  was  in  the 
Court  of  Chancery.  In  re  ike  TruM 
EataU  of  Elizabeth  Spencer,  410 

2.  Where  a  diocesan  probate  is 
proper  with  re^srence  to  the  sitnatioift 
of  the  assets  at  the  death,  it  ramaiTw 
so  notwithstanding  they  may  after- 
wards be  rightfully  or  wrongfrilly  re- 
moved out  oi  the  diocese.  lb. 

LETTER  OF  ATTORNEY. 
tSee  Appendix,  p.  xxxL 

LIFE  ESTATR 

1.  Bequest  of  property  (monies  to 
be  laid  out  in  land)  to  L,,  and  after- 
wards to  his  eldest  lawfully  begotten 
son,  &C.,  remainder  to  others  in  suc- 
cession ;  with  a  direction,  that,  in  case 
of  the  decease  of  an  eldest  son,  in  any 
of  the  cases,  then  the  property  to  go 
to  the  second  son,  and  so  on  according 
with  primogeniture;  but  in  every  case 
a  grandson  to  inherit  before  a  younger 
son,  and  before  the  next  named  in 
the  entail,  or  any  of  his  sons: — ffeld, 
upon  the  language  of  the  whole  will, 
that  the  testator  did  not  regard  Z.  as 
the  stock  or  stirps,  but  looked  to  the 
sons  of  L,  as  the  parties  from  whom 
the  property  was  to  devolve  in  suc- 
cession; and  that  L,  took  an  estate 
for  life  only.     Boat  y,  Tw^ord,    713 

2.  Intention  to  give  life  estates  to 
persons  not  bom  in  the  lifetime  of 
the  testator  aided,  so  far  as  the  law 
will  allow,  by  the  cy-pres  doctrine. 
S,a,  729 

LIFE  INSURANCR 

See  ACCUMULATIOK. 

Fines  on  Renewal. 
1.  The  Stat.  14  Geo.  3,  c  48,  does 
not  prohibit  a  policy  of  life  insurance 
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from  being  granted  to  one  penon  in 
tniBt  for  another,  where  the  names  of 
both  persons  appear  npon  the  &ce  of 
the  instrument;  nor  does  the  effect- 
ing of  such  an  insurance  in  any  waj 
contravene  the  policy  of  the  statute. 
CoUeit  y.  Marrimm,  162 

2.  An  insurance  Company,  having 
had  the  chance  of  a  contract  of  life 
insurance  turning  out  in  their  &vour, 
cannot  afterwards  be  permitted,  on 
the  ground  of  the  inconsistency  of  the 
contract  with  their  rules^  to  escape 
from  it.  Ih. 

LIMITATION  OVER, 
See  Aliehation. 

1.  There  is  no  rule  that  a  life  in- 
terest may  not  be  weU  determined 
by  a  proviso  for  cesser,  although  it 
be  not  accompanied  by  any  limitation 
over — SembU,  Rochjord  v.  HackToomy 

461 

2.  No  greater  effect  can  be  given 
to  a  limitation  over  than  to  an  express 
declaration  that  the  life  interest  shall 
cease.  Ih, 

LUNATIC. 
See  GuABDiAH  ad  Litem. 

MAINTENANCE. 
See  Legacy,  2,  4,  5. 

MANAGING  OWNERS. 
See  Ship, 

MARSHALLING. 
1.  The  rule, — ^where  there  are  two 
classes  of  legatees,  the  one  having  a 
charge  upon  real  estate,  the  other 
having  no  such  charge,  and  the  per- 
sonalty is  not  sufficient  to  satisfy 
both, — ^that  the  legatees  whose  lega- 
cies are  so  charged  shall  be  paid  out 
of  the  land,  in  order  to  leave  the  per- 
sonal estate  to  those  who  have  no 
other  fund,  applies  equally  to  the  case 


where  one  of  the  legacies  only  is 
charged  upon  real  estate.  Scoke  v. 
CoUins,  656 

2.  The  Court  does  not  construe  a 
charge  upon  real  estate  of  one  only  of 
sevend  legacies  if  the  personal  estate 
should  not  be  sufficient,  as  intended 
for  the  exclusive  benefit  of  that  lega- 
tee, but  construes  the  intention  of  the 
testator  to  be,  that  all  his  legacies 
shall  be  paid;  and  therefore  that  the 
charge  is  to  take  effect  if  the  personal 
estate  be  insufficient  for  the  payment 
of  all  the  legacies.  76. 

MISJOINDER. 

1.  Where  several  plaintiffs  bene- 
ficiaUy  interested  in  a  trust  fund  sue 
the  trustees  in  respect  of  a  breach  of 
trust,  and  one  of  such  plaintiffs  has, 
in  addition  to  his  character  as  a  ces- 
tui que  trust,  become  the  personal 
representative  of  a  deceased  trustee, 
who  was  primarily,  or  with  the  other 
trustees  jointly,  liable,  the  suit  is  im- 
properly framed,  and  cannot  be  sus- 
tained, notwithstanding  it  be  averred 
by  the  bill  that  the  plaintiff  has  re- 
ceived no  assets  of  the  estate  of  the 
deceased  trustee,  and  that  the  trustee 
died  insolvent.  Griffith  v.  Vcmhey^ 
thuyaen,  85 

2.  Whether,  if  the  plainti£^  who, 
in  such  a  case,  had  become  the  repre- 
sentative of  the  accounting  party, 
were  the  solo  plaintiff  in  the  suit,  the 
objection  to  tiie  suit  could  be  main- 
tained— QucBre.  Ih. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Statutes— 13  &  14  Vict,  g  60. 
Usury. 

1.  A  mortgagee  of  a  reversionaiy 
interest  in  stock  filing  a  bill  to  realise 
his  security,  is  entitled  to  a  decree 
for  foreclosure  in  de&ult  of  payment, 
that  beingthe  ordinary  method  where- 
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by  the  Court  excludes  the  right  of 
redemption;  and  although  he  may,  in 
some  cases,  be  entitled  to  a  decree  for 
sale,  there  is  no  rule  or  practice  of  the 
Court  which  compels  him  to  submit 
to  such  a  decree.     Wayne  v.  ffanha/nh, 

62 

2.  At  the  hearing  of  a  claim  for 
foreclosure,  option  will  be  given  to 
the  Plaintiff  to  take  either  the  com- 
mon order  for  foreclosure,  or  an  in- 
quiry as  to  other  incumbrances,  sus- 
pending the  order  for  foreclosure  until 
after  the  report.    Robinson  v.  Ttbmer^ 

129 

3.  A  legal  mortgagee  is  not  to  be 
postponed  to  a  prior  equitable  one, 
upon  the  grotmd  of  his  not  having 
got  in  the  title  deeds,  unless  there  be 
fraud,  or  gross  or  wilftil  negligence 
on  his  part;  and  the  Court  will  not 
impute  fraud  or  gross  or  wilful  negli- 
gence to  the  legal  mortgagee,  if  he 
has  bon4  fide  inquired  for  the  deeds, 
and  a  reasonable  excuse  has  been  giv- 
en for  not  delivering  them  to  him;  but 
the  Court  will  impute  fraud  or  gross 
or  wiHul  negligence  to  the  mortgagee, 
if  he  omits  all  inquiry  as  to  the  deeds. 
Hewitt  V.  Loosemore^  449 

4.  Where  a  mortgagor  is  himself 
a  solicitor,  and  prepares  the  mort- 
gage deed,  the  mortgagee  employing 
no  other  solicitor,  the  mortgagor  must 
be  considered  to  be  the  agent  or  soli- 
citor of  the  mortgagee  in  the  transac- 
tion, although  the  mortgagor,  acting 
as  such  solicitor,  is  not  paid  by  the 
mortgagee;  for  the  nature  of  the 
transaction  is,  that  all  expenses  are 
borne  by  the  mortgagor.  Ih. 

5.  It  does  not  necessarily  follow  in 
such  a  case,  because  the  mortgagor  is 
the  solicitor  of  the  mortgagee,  that, 
therefore,  the  mortgagee  has  con- 
structive notice  of  facts  connected 
with  the  title  which  are  known  to 
the  mortgagor.  lb, 

6.  Decree  for  foreclosure  against 
divers  sub-mortgagees    and   parties 


having  derivative  interests  under  the 
mortgagor  subsequent  to  the  Plain- 
tiff without  any  inquiry  as  to  their 
respective  priorities.     Long  v.  Sttn^e, 

551 
7.  Mortgagee  purchasing  an  equity 
of  redemption,  preserves  his  mort- 
gage immerged  by  taking  a  convey- 
ance to  a  trustee,  with  a  deckration 
of  his  intention  to  that  effect  Bmley 
V.  Richardson,  736 

MORTMAIN. 

A  bequest  of  a  legacy,  to  be  ap- 
plied towards  establid^g  a  school  at 
A,,  provided  a  frurther  sum  could  be 
raised  in  aid  thereof,  if  necessary : — 
Held,  to  import  an  intended  outlay 
of  the  sum  in  building  a  school-house 
at  the  place  referred  to;  and,  there- 
fore, to  be  a  void  bequest  within  the 
Statute  of  Mortmain.  Attorney- 
General  V.  fftiU,  647 

MOTION  FOR  DECRER 
See  Appendix,  pp.  xxxi.,  IxxviL 

NEXT  FRIEND. 

1.  The  Court  refused  to  dismiss  or 
refer  to  the  Master  for  inquiry  the 
bill  of  infant  residuary  legatees,  filed 
by  a  next  friend,  although  the  estate 
might  have  been  administered  under 
a  claim,  or  the  fund  protected  by  pay- 
ment into  Court  under  the  Trustee 
Relief  Act, — the  propriety  of  any  ex- 
penses incurred  l>eing  a  matter  for 
consideration  in  ultimately  dealing 
with  the  costs  of  the  suit.  SmaU- 
wood  V.  Rutter,  24 

2.  The  Court  had  regard  to  the 
exercise  of  the  discretion  of  the  &ther 
of  the  in&mt  plaintiffs  in  authorising 
the  suit, — no  improper  motives  ap- 
pearing, although  the  &ther  did  not 
contribute  to  the  maintenance  of  the 
infants,  and  lived  apart  from  his  wife, 
by  whom  the  infants  were  supported. 

76. 
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3^  In  the  absence  of  anj  fact  im- 
peaching the  solvency,  conduct,  or 
character  of  the  next  friend  of  the 
in&nt  Plaintiff  in  the  cause,  notwith- 
standing he  was  a  stranger  to  the 
family,  the  Court  refused  to  refer  it 
to  the  Master  to  inquire  whether  he 
was  a  proper  person  to  be  such  next 
firiend.  Ih, 

NEXT  OF  KIN. 

See  Appendix,  p.  xxxii. 
NOTICE. 

See  MOBTGAGOB  AND  MOBTGAGEE. 

A  purchaser  having  notice  that 
another  person,  or  his  under-tenant, 
is  in  possession  of  the  property,  is  not 
justified  in  presuming  the  possession 
of  that  person  to  be  the  possession  of 
the  vendor;  but  is  bound  to  make  in- 
quiries of  the  person  who,  by  himself 
or  his  under-tenant,  is  so  in  posses- 
sion, or  he  will  be  deemed  to  have  no- 
tice of  the  title  of  such  person.  Bai- 
ley V.  Eichcbrdson,  734 

OATH. 

See  Appendix,  p.  IxxviiL 

ORDER. 
See  Appendix,  p.  Ixxviii. 

ORNAMENTAL  TIMBER 
See  Waste,  2. 

PARISH  REGISTERS. 
See  Appendix,  p.  xliii 

PARLIAMENTARY  POWERS. 
See  PiJBLic  PoucT. 
I.  A  Railway  Company  having  ac- 
quired a  legal  right  to  and  possession 
of  land,  and  constructed  their  Railway 
over  the  same  under  the  provisions  of 
their  Act,  another  Railway  Company, 
to  whom  the  legislature  had  given 
power  to  purchase  the  same  land  for 
the  purposes  of  their  imdertaking. 


was  restrained  by  injunction  from  ex- 
ercising such  power  pending  the  trial 
of  the  legal  question  of  the  effect  of 
such  conflicting  powers.  The  Mem- 
Chester,  Sheffidd,  and  Lincolnshire 
Railway  Com/pany  v.  The  Greai  Nor- 
them  RaUioay  Company,  284 

2.  As  to  the  effect  of  two  Acts  of 
Parliament  conferring  on  different 
Companies  the  right  of  purchasing 
compulsorily,  according  to  the  provi- 
sions of  the  Lands  Clauses  Consolida- 
tion Act,  the  same  plot  of  land — 
Qua^e.  lb. 

3.  Where  there  is  a  parliamentary 
power  to  sell  in  fee,  but  with  a  re- 
striction of  the  rights  of  ownership  in 
the  purchaser,  and  a  conveyance  to 
an  owner  in  fee  is  made  under  such 
power,  sound  construction  requires 
that  the  restriction  imposed  upon  the 
purchaser,  who  becomes  the  owner  in 
fee,  shall  not  be  extended  beyond  its 
necessary  limits.  The  Warden,  ^c, 
of  Dover  v.  The  SaiUh  Eastern  RaH- 
way  Compam,y,  489 

PARTIES. 

See  Appendix,  pp.  xxxii.,  Ixxviii 
Supplemental  Bill,  2,  3. 
Yendob  and  Pubohaser,  5. 
Waste,  3. 

1.  The  General  Orders  of  the  22nd 
of  April,  1 850,  do  not  enable  a  Plain- 
tiff in  a  claim,  suing  for  a  legacy  or 
for  administration,  to  proceed  against 
a  surviving  executor  in  the  absence 
of  the  personal  representatives  of  a 
deceased  executor,  where  such  per- 
sonal representatives  would  have  been 
necessary  parties  to  a  suit  before  those 
Orders  were  made.  Fennyy.Fenny,  39 

2.  In  a  creditor's  suit  for  the  re- 
covery of  a  partnership  debt  against 
the  assets  of  a  deceased  partner,  the 
surviving  partner  is  a  necessary  par- 
ty; and  the  case  is  not  within  the 
32nd  Order  of  August,  1841,  which 
enables  a  Plaintiff  to  ptx>ceed  against 
one  or  more  persons  severally  liable. 
EiUs  V.  M^Rae,  297 
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3.  Upon  a  proceeding  bj  claim  in 
such  a  case,  the  surviving  partner 
is  not  required  to  be  before  the  Court 
at  the  hearing,  but  xqbj  be  sununon- 
ed  before  the  Master.  lb. 


PARTNERSHIP. 

See  Joint-stock  Company,  5,  6. 
Parties,  2,  3. 
Tbustee  Act,  1850. 

1.  A  gift  and  devise  bj  one  of  the 
partners  in  a  cotton-mill,  of  all  his 
property,  estate,  and  effects,  to  trus- 
tees, upon  trust,  to  lay  out  and  in- 
vest tvo-third  parts  thereof  upon 
real  or  good  personal  security,  or  to 
transfer  the  same,  and  allow  it  to  re- 
main in  the  concern,  of  which  he  was 
one  of  the  co-partners,  in  the  names 
of  his  trustees,  and  alter,  vary,  change, 
and  transpose  the  same  as  they  should 
think  fit,  and  stand  possessed  of  the 
same,  upon  trust,  for  the  two  sons 
of  the  testator,  with  certain  powers 
of  advancement  out  of  their  respec- 
tive shares: — ffeld,  to  authorise  the 
executors  to  continue  the  monies  of 
the  testator  in  the  trade,  but  not  to 
trade  with  the  monies  by  becoming 
partners  in  the  firm.  Travis  v.  Milne, 
Milne  v.  MUne,  141 

2.  The  surviving  partners  of  a  tes- 
tator dealing  with  the  property  of  the 
testator,  with  the  knowledge  that  it 
belongs  to  his  estate,  are  bound  to  in- 
quire into  the  trusts  on  which  it  is 
held,  and  are  Hable  as  if  they  had  ac- 
tual notice  of  those  trusts.  lb. 

3.  Asuitby  parties  beneficially  in- 
terested in  the  estate  of  a  deceased 
partner  cannot  be  maintained  against 
both  his  executors  and  surviving  part- 
ners, in  the  absence  of  special  circum- 
stances; but  collusion  is  not  the  only 
ground  for  such  a  suit;  and  it  may 
be  maintained  where  the  relation  be- 
tween the  executors  aud  surviving 
partners  is  such  as  to  present  a  sub- 
stantial impediment  to  the  prosecu- 


ti<m  by  the  executors  of  the  rights  of 
the  parties  interested  in  the  estate  as 
against  such  partners.  lb. 

4.  It  is  not  to  be  assumed  that  the 
annual  stock-taking  by  a  partnerahip 
truly  repzesents  the  interests  of  the 
dffveral  partners  in  the  firm;  but  it 
may,  or  may  not  do  so,  according  to 
the  purposes  for  which,  and  the  mode 
in  which,  it  is  made  upw     S.  C,    153 

5.  If  a  partner  in  a  business,  in 
which  a  secret  process  of  manufacture 
and  composition  of  materials  is  nsed, 
who  has  not,  under  the  partnership 
contract,  a  right  to  the  knowledge  of 
the  secret,  shduld  openly  take  part  in 
the  manu&cture,  and  should,  with  the 
knowledge  and  concurrence  of  his 
partners,  be  permitted  to  acquire  a 
knowledge  of  the  process  and  ingre- 
dients, the  other  partners  will  be  con- 
sidered to  haye  waived  a  right  to  the 
preservation  of  the  secret  for  their 
separate  benefit. — Semble.     Moriaon 
T.  Moat,  •  241 

6.  Bonds  executed  by  partners  to 
each  other,  relating  to  their  rights  as 
partners,  of  the  same  date  as  the 
partnership  deed,  read  with  the  deed 
as  part  of  the  partnership  contract. 
S.  C,  260 

7.  The  payment  of  the  expenses 
of  advertisements  out  of  partnership 
funds,  is  not  necessarily  a  groimd  for 
^ving  to  each  partner,  at  3ie  expira- 
tion of  the  partnership,  a  continuing 
share  in  the  advantages  of  publicity 
produced  by  the  advertisement;  the 
partnership  having  had,  during  its 
continuance,  the  benefit  of  the  ex- 
penditure.    S.  C.y  266 

8.  A,  and  B.,  and  the  son  of  B., 
entered  into  partnership  as  solicitors, 
and  by  articles  agreed---(2)  that  the 
partners  were  diligently  and  faith- 
ftiUy  to  employ  themselyes  in  carry- 
ing on  and  managing  all  the  profes- 
sional business  in  which  they  or  ei- 
ther of  them  might  be  employed  or 
concerned;  (5)  that  B,  should  use  his 
best  endeavours  to   obtain  the  ap« 
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poiniment  of  the  partnership  firm  to 
three  offices  or  clerkships,  which  vere 
then  held  bj  B,,  and  such  offices 
should  be  partnership  appointments ; 
(6)  that  aU  other  compatible  offices 
shoidd  be  obtained,  if  possible,  in  the 
name  of  the  firm,  and  the  emoluments 
treated  as  part  of  the  profits  of  the 
partnership;  (15)  that  i£  B,  or  his 
son  should  retire,  or  A,^  or  B.  or  his 
son,  should  die,  the  share  of  the  de- 
ceased partner  should  accrue  to  the 
surviving  partners;  that  if  B.  or  his 
son  retired,  thej  were  to  use  their 
best  endeavours  to  secure  the  prac- 
tice to  the  continuing  partners^  and 
such  retiring  partner  should  not  prac- 
tise within  thirty  miles;  (16)  that  if 
either  partner  should  not  diligenilj 
and  faithfully  employ  himself  in  car- 
rying on  the  said  partnership  prac- 
tice, and  should,  on  receiving  monies, 
bills,  notes,  ^c,  knowingly  or  wil- 
fully omit  immediately  to  make  en- 
tries thereof  or  if  A,  or  the  son  of  B. 
should  absent  himself  more  than  two 
months  in  one  year,  the  others  or 
other  of  the  partners,  if  they  or  he 
should  think  fit,  should  be  at  liberty 
to  dissolve  the  partnership,  by  giv- 
ing to  the  offending  partner  a  notice 
to  that  effect;  and  the  partnership 
should  from  that  time,  or  the  time 
specified  in  the  notice,  be  dissolved, 
in  the  same  manner  and  with  the 
same  consequences  as  if  it  had  deter- 
mined by  the  voluntary  retirement 
of  the  offending  partner.  B.  and  his 
son  subsequently  procured  their  own 
appointment,  or  the  appointment  of 
one  of  them,  to  the  offices  or  clerk- 
ships, and  did  not  endeavour  to  pro- 
cure the  appointment  of  A.  It  was 
afterwards  discovered  that.  B,  was 
greatly  involved  in  debt,  and  he  ab- 
sconded in  January,  1849,  and  did 
not  return  to  the  business.  In  May, 
1849,  A,  served  a  notice,  in  the  man- 
ner pointed  out  by  the  artides^  on  B, 
and  his  son,  to  dissolve  the  partner- 
ship from  that  date;  and  he  then 


filed  his  bill  against  B.  and  his  son, 
to  have  the  dissolution  declared  by 
the  Court,  an  injunction  to  restrain 
them  from  practising  within  30  miles, 
and  a  decree  that  they  should  resign 
the  several  offices  or  clerkships: — 
ffddf  that  the  Plaintiff  was  entitled 
to  dissolve  the  partnership  as  to  B,, 
but  not  as  against  the  other  partner 
(the  son  of  B.),  and  that  he  was  not 
entitled  to  dissolve  it  by  notice  under 
the  16th  clause,  without  the  concur- 
rence of  his  oo-partner  (the  son). 
Smith  V.  Mulea,  656 

9.  That,  B,  not  having  procured 
or  endeavoured  to  procure  for  the 
partnership  firm  the  appointments 
to  the  several  offices  or  clerkships,  so 
as  to  give  the  Plaintiff  at  the  disso- 
lution either  a  share  of  the  profits  of 
the  offices  or  the  chance  of  competing 
for  them,  but  such  appointments  hav- 
ing been  procured  for  B.  and  his  son 
to  the  exclusion  of  the  Plaintiff^  B. 
and  his  son  were  not  to  be  allowed 
to  retain  the  offices  for  their  exclu- 
sivB  benefit.  lb. 

10.  That,  inasmuch  as,  from  the 
nature  of  the  offices,  they  could  not 
be  sold,  nor  could  any  manager  or  re- 
ceiver be  appointed  to  carry  them  on, 
the  Defendisaits  ought  to  be  charged 
with  the  value  of  the  offices  in  the 
partnership  accounts.  lb. 

11.  That,  the  Plaintiff  having 
given  a  notice  of  dissolution  (acting 
under  the  16th  clause),  and  his  co- 
partner having  adopted  it,  the  part- 
nership should  be  treated  as  dissolved 
from  the  time  of  the  notice,  although 
not  with  the  consequences  attaching 
to  a  dissolution  under  the  1 5th  clause. 

lb. 

12.  That,  the  consequences  of  a 
dissolution  imder  the  15th  clause  not 
having  attached,  the  Plaintiff  there- 
fore, was  not  entitled  to  the  injunc- 
tion to  restrain  the  Defendants  from 
practising  within  30  miles.  lb. 

13.  An  agreement,  that,  if  any  of 
several  partners  should  not  diligently 
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and  &itlifiilly  employ  himself  in  car- 
rying on  the  partnership  pradiice, 
the  others  might  give  notice  of  dis- 
solution— constmed  to  refer  to  the 
diligent  and  &ithful  discharge  by 
each  partner  of  the  portion  of  busi- 
ness carried  on  by  hinL  Smith  v. 
Mulea,  569 

14.  A  designed  or  wilful  omission 
to  make  proper  entries  in  the  part- 
nership books  must  be  shewn,  in  or- 
der to  establish  a  case  of  breach  of 
the  partnership  articles  on  the  ground 
of  an  omission  to  make  such  entries. 

Ih, 
PATENT. 

1.  Injunction  granted  against  sub- 
jects of  the  kingdom  of  Holland,  to 
restrain  them  from  using  on  board 
their  ships  within  the  dominions  of 
England,  without  the  license  of  the 
plaintiff,  an  invention,  to  the  benefit 
of  which  the  Plainti^s  were  exclu- 
sively entitled  under  the  Queen's 
patent.     CaldvoeU  v.   Vanvlissengen, 

415 

2.  Foreigners  in  this  country,  as 
well  as  British  subjects,  are  liable  to 
actions  for  the  injury  done  by  their 
infringing  upon  the  sole  and  exclusive 
right  granted  by  the  Crown  to  pa- 
tentees of  inventions  in  conformity 
with  the  law  and  constitution  of  this 
country;  and  the  powers  of  the  Court 
of  equity,  which  are  founded  on  the 
insufficiency  of  the  legal  remedy,  must 
be  enforced  against  them  as  well  as 
against  British  subject«.  lb, 

3.  The  Crown  has  always  exercised 
a  control  over  the  trade  of  the  coun- 
try; and  though  restrained  by  the 
common  law  and  the  Statute  of  Mo- 
nopolies (21  Ja6.  1,  c.  3)  within  rea- 
sonable limits,  the  Crown  might  grant 
the  exclusive  right  to  trade  with  a 
new  invention  for  a  reasonable  period. 
The  stat.  21  Jac.  1,  c.  3,  did  not  create 
but  controlled  the  power  of  the  Crown 
in  granting  to  the  first  inventors  the 
privilege  of  the  sole  working  and 
making  of  new  manufactures.         lb. 


4.  The  prohibitory  words  of  the 
patent,  which  are  addressed  only  to 
the  subjects  of  this  oountiy,  are  in 
aid  of  the  grant  and  not  in  deroga- 
tion of  it.  76. 

5.  Principles  upon  which  the  Oonrt 
will  interfere  to  protect  a  patentee 
before  he  has  established  his  right  at 
law  in  the  case  of  patents  which  have 
been  long  used  or  enjoyed,  or  will,  in 
the  case  of  new  patents,  sus]iend  its 
interference  until  the  right  at  law 
has  been  established.    S.  C,        424 

6.  Whether  there  might  not  be  a 
case  of  necessary  user  of  an  inven- 
tion which  the  Court  would  not  re- 
gard as  the  infringement  of  a  patent 
—QucBre,    S,  C,  429 

PAYMENT  INTO  COURT. 
See  Appendix,  p.  IxxxL 

PAYMENT  OUT  OF  COURT. 
See  Appendix,  pp.  xliii,  Ixxxi. 

PERSONAL    REPRESETA- 

TIVE.. 
See  Appendix,  pp.  xlvi.,  Ixxxii. 

PLEADING. 

To  a  bill  filed  by  the  heir  to  set 
aside  a  purchase  f^m  his  ancestor, 
on  the  ground  of  fraud,  stating,  also, 
that  the  purchase-money,  or  alleged 
consideration,  was  not  paid, — the  per- 
sonal representative  of  the  ancestor, 
having  an  interest  in  the  question 
whether  the  contract  is  valid  or  not, 
is  a  necessary  party:  and  if  such  per- 
sonal representative  be  brought  be- 
fore the  Court  by  supplemental  bill, 
the  original  Defendant  should  be 
made  a  party  to  such  supplemental 
bill.     WUkmson  v.  Fawkes,  193 

PORTION. 
See  Accumulation,  2. 
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POWER  OF  SALE. 

1.  A  power  of  sale  given  without 
restriction  to  a  party  having  a  limited 
interest  only,  may  well  be  held  to 
import  a  negative  upon  the  power  by 
the  same  party  to  buy,  for  the  power 
to  sell  is  in  the  nature  of  a  trust; 
but  as  the  rule  does  not  extend  to 
prevent,  in  all  cases,  a  party  having  a 
power  to  sell  from  becomiog  the  pur- 
chaser; so  neither,  where  there  is  a 
restriction  upon  the  power  of  sale,  is 
the  party  having  the  power  to  sell  in 
all  cases  at  liberty  to  become  the  pur- 
chaser. It  must,  in  each  case,  de- 
pend upon  the  circumstances  under 
which,  and  the  purposes  for  which 
the  power  was  given,  and  upon  the 
nature  and  extent  of  the  restrictions 
which  are  put  upon  the  exercise  of 
the  power.     Beaden  v.  King,       519 

2.  In  the  proportion  in  which  the 
power  is  restricted,  the  danger  inci- 
dent to  allowing  the  donee  to  pur- 
chase is  diminished.  lb, 

PRINCIPAL  AND  AGENT. 
See  Account,  3. 

PRINTED  BILLS. 

See  Appendix,  p.  Ixxxiii. 


PRINCIPAL  AND  SURETY. 

1.  The  casein  which  a  surety  has  a 
right  to  sue  his  principal  in  equity 
to  be  discharged  from  his  liability,  is 
where  the  cr^itor  has  a  right  to  sue 
his  debtor,  and  refuses  to  exercise 
that  right — SembU,  Padtoick  v. 
Stanley,  627 

2.  In  a  suit  by  A.  against  B,  and  C, 
a  conveyance  of  an  estate  by  -4.  to  A 
was  declared  void,  and  set  aside  for 
fraud,  except  as  to  an  intermediate 
mortgage  of  the  estate  made  by  B.  to 
2).,  to  secure  a  sum  of  mouey  lent  by 
D.  to  B.,  and  for  which  C,  had  joined 
B,  as  his  surety  in  a  bond  and  cove- 

VOL.  IX.  1 


nant  to  i>.;  and  the  decree  also  di- 
rected B.  to  redeem  the  estate  and 
procure  its  reconveyance  to  -4.,  and, 
if  he  did  not  do  so,  gave  A.  the  right 
to  redeem,  and  to  use  the  name  of  ^. 
for  that  purpose,  and  to  recover  from 
B,  the  mooey  which  A,  should  pay  to 
D.  for  such  reconveyance;  and  the 
bill  was  dismissed  against  (?.  A.  after- 
wards procured  an  assignment  of  2).*s 
mortgage  to  a  trustee,  and  in  the 
name  of  the  mortgagees  brought  an 
action  against  C,  on  his  covenant  and 
bond: — Hdd,  that,  if  ^.  had  redeem- 
ed D.J  the  debt  would  have  gone  as 
against  C;  that  C,  as  the  surety  of 
B.,  would,  on  payment  of  the  mort- 
gage debt,  be  entitled  to  the  benefit 
of  the  security  held  by  Z).,  such  secu- 
rity not  having  been  disturbed  by  the 
decree;  that  the  chaise  of  participation 
by  C.  in  the  fraud,  whereby^,  had  been 
enabled  to  create  the  mortgage  on  the 
estate,  was  not  a  ground  for  depriving 
(7.  of  such  right;  and  that  C.  was, 
therefore,  in  a  suit  for  an  injunction 
to  restrain  A,  from  suing  him  on  the 
bond  and  covenant,  entitled  to  such 
relief     Tonge  v.  ReyneU,  809 

3.  The  circumstance  of  the  di»- 
missal,  as  against  C,  of  the  bill 
brought  by  A,  against  B,  and  C, 
which  prayed  that  the  mortgage  debt 
might  be  paid  by  B,  and  C,  was  ma- 
terial to  the  case,  though  it  was  not 
alone  conclusive,  as  it  might  well  be 
that  there  might  be  no  equity  to  com- 
pel C.  to  pay  the  debt,  though  C, 
might  have  no  equity  to  be  relieved 
from  his  legal  liability  to  pay  it.     Ih, 

4.  The  right  of  a  surety  to  the  be- 
nefit of  the  security  held  by  the  cre- 
ditor, is  derived  from  the  obligation 
of  the  principal  debtor  to  indemnify 
his  surety — Semble.  lb, 

PRIVILEGED  COMMUNICA- 
TIONS. 
L  The  reasons  of  the  rule  which 
protects  from  disclosure  communica- 
L  L  H.  w. 
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tions  made  in  professional  confidence, 
apply  in  cases  of  conflict  between  tke 
client  or  those  claiming  under  him 
and  third  persons,  but  do  not  apply 
in  cases  of  testamentary  disposition 
by  the  client  as  between  different 
parties,  all  of  whom  claim  under  him. 
The  privilege  does  not  belong  to  the 
executors  as  against  the  next  of  kin, 
but  following  the  legal  interest  is 
sabject  to  the  trusts  and  incidents  to 
which  the  legal  interest  is  subject. 
JhtsseU  y.  Jc^kacm,  387 

2.  On  a  bill  by  the  next  of  kin  of 
a  deceased  party  against  his  executors, 
who  were  his  residuary  devisees  and 
legatees,  alleging  that  the  gift  of  the 
property  was  made  to  them  upon  a 
secret  trust  for  the  foundation  of  a 
school,  the  solicitor  of  the  testator, 
who  was  also,  after  the  death  of  the 
testator,  the  solicitor  of  the  Defend- 
ants, the  executors,  was  examined  as 
a  witness  for  the  Plaintiff  On  a  mo- 
tion by  the  Defendants  to  suppress 
the  depositions  of  the  solicitor  on  the 
ground  of  professional  confidence : — 
HMy  that  the  communications  be- 
tween the  testator  and  the  solicitor 
might  be  read;  and  that  the  commu- 
nications between  the  Defendants, 
the  executors,  and  the  solicitors,  after 
the  death  of  the  testator,  were  privi- 
leged. Ih. 

3.  A  privilege  given  for  the  pro- 
tection of  the  client  cannot  have  the 
effect  of  excluding  evidence  of  a  trust 
which  he  had  intended  to  create,  and 
thus  defeat  a  claim  by  the  parties 
who  accepted  the  trust,  to  hold  the 
trust  property  beneficially.  Ih. 

4.  Communications  between  soli- 
citor and  client,  through  the  medium 
of  an  agent,  are  protected  equally 
with  communications  had  directly 
with  the  principal  Ih, 

5.  The  existence  of  an  illegal  pur- 
pose would  prevent  any  privilege 
firom  attaching  to  the  communica- 
tions between  solicitor  and  client — 
Semble.  lb. 


6.  The  clerk  of  a  solicitor,  who  ^ 
the  solicitor  of  the  mortgagor  and 
mortgagee  in  the  creation  of  the  se- 
curity, and  who  copied  the  bill  of 
costs  of  the  solicitor  in  the  transac- 
tion of  making  an  appointment  of  the 
estate  comprised  in  the  security,  and 
of  preparing  the  mortgage  deed, 
which  was  founded  on  the  title  cre- 
ated by  the  appointment,  may  be  re- 
ceived as  a  witness  to  depose  to  the 
handwriting  on  the  document  (which 
proof  alone  does  not  make  it  evi- 
dence); but  he  cannot  be  received  to 
depose  further  as  to  the  contents  of 
the  bill  of  costs,  or  the  subject  to 
which  it  relates,  for  an  attomey^s 
bill  of  costs  is  his  histoiy  of  the  trans- 
action; and  the  attorney  could  not 
be  himself  permitted  to  give  evidence 
of  the  transaction  against  his  client^ 
or  against  those  claiming  und»  his 
client.     CTiarU  v.  Brown,  790 

7.  The  consent  of  the  personal  re- 
presentative of  the  mortgagor,  who 
was  one  of  the  clients  of  the  solicitor, 
to  the  admission  of  the  bill  of  coats 
in  evidence,  does  not  make  it  evi- 
dence which  can  be  admitted  against 
the  parties  claiming  under  the  mort- 
gagee, the  other  client.  lb, 

8.  Communications  with  the  soli- 
citor of  the  mortgagor  only,  or  with 
the  solicitor  of  persons  having  inter- 
ests in  the  mortgaged  estate  in  de- 
ficit of  appointment,  such  solicitor 
not  being  the  solicitor  of  the  mort- 
gagee, are  not  privileged  communi- 
cations when  tendered  as  evidence  in 
a  suit  to  impeach  the  mortgage  secu- 
rity as  having  been  founded  on  an 
appointment  made  in  fimid  of  the 
power.  Ih, 

PBOBATK 
See  Lettebs  op  AnioNisrrRATiOK. 

PROCEEDINGS  BEFORE  THE 
JUDGE  IN  CHAMBERS. 

See  Appendix,  pp.  xlviii.,  Ixxxiii. 
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PRODUCTION  OF  DOCU- 
MENTS. 

See  Appendix,  p.  xlix. 


PROFITS. 
See  Jorar-BTOCK  Company,  6. 

PROSPECTIVE  ORDER. 
See  Appendix,  p.  Ixxxiv. 

PUBLIC  POLICY. 

An  agreement  between  two  Rail- 
way Companies,  made  without  the 
authority  of  the  legislature,  whereby 
one  Company  delegates  to  another 
all  the  powers  which  have  been  con- 
ferred upon  it  by  Parliament,  is  an 
unlawful  attempt  to  effect  that  which 
Parliament  alone  can  authorise,  and 
is  against  public  policy;  and  in  such 
a  case,  the  Court  will  not  interfere  to 
assist  either  of  the  parties  in  obtain- 
ing a  collateral  benefit,  which  the 
agreement  would  give,  or  aid  them 
in  any  manner  which  would  promote 
the  object  of  the  agreement.  The 
Great  Northern  Railway  Company  v. 
7%e  Eastern  Counties  Ra/ilway  Com- 
pony,  306 

PUFFER. 
See  Vendor  and  Purchaser,  16. 

PURCHASE  DEED. 

See  Appendix,  p.  Ixxxy. 

PURCHASE  MONEY, 
i^ec  Appendix,  p.  1. 

PURCHASES  FOR  RE-INVEST- 
MENT. 

See  Appendix,  p.  1. 


RAILWAY  COMPANY. 

See  Parliamentary  Powers. 
Public  Policy. 

1.  Construction  of  an  agreement 
between  two  Railway  Companies 
enabling  one  to  pass  over  and  use 
the  railway  stations,  watering  places, 
and  sidings,  upon  and  appertaining 
to  the  other,  and  giving  the  right  of 
access  to  such  parts  of  the  stations 
and  appurtenances  as  were  necessary 
to  the  traffic  on  and  over  the  other, 
with  a  covenant  to  give  the  same  fa- 
cilities and  assistance  as  their  own 
traffic  of  the  like  character  should 
receive.  The  Greai  Northern  Rail- 
way Company  v.  The  Eastern  Coun- 
ties Railway  Company,  309 

2.  One  Railway  Company  having 
granted  to  another  the  use  of  their 
lines,  and  of  all  conveniences  upon 
the  lines,  cannot  object  to  their 
grantees  using  the  conveniences  so 
granted  for  any  purposes  to  which 
they  may  be  able  to  apply  them,  even 
if  the  grantors  themselves  were  not 
entitled  to  use  them  for  such  ^mt- 
j^oeesSemMe.     S.  C,  310 

3.  Where  a  Railway  Company  are 
entitled  to  retain  the  possession  of 
lands  which  they  have  taken,  they 
must  also  be  entitled  under  their 
compulsoiy  powers  to  perfect  their 
title,  Spctrrow  v.  The  Oxfordy  War- 
cester,  and  Wolverhcunpton  Railway 
Company,  446 

4.  A  provision  in  an  Act  for  mak- 
ing a  railway,  that  certain  land  to  be 
purchased  by  the  Railway  Company 
should  be  appropriated  to  and  used 
solely  for  the  purposes  of  the  railway 
and  the  buildings  connected  there- 
with, (except  such  part  aa  might  be 
required  by  the  Board  of  Ordoanoe, 
or  for  widening  approaches  to  the 
station),  and  should  not  be  used  or 
employed  for  erecting  thereon  any 
coke  ovens,  or  for  any  other  purposes 
(the  neoeasary  railway  purposes  only 
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excepted)  by  which  any  nuisance 
might  be  created,  or  the  other  pro- 
perty of  the  vendors  in  any  way  da- 
maged : — Held,  to  refer  to  the  use  of 
the  land,  or  the  mode  in  which  it 
was  to  be  laid  out  or  applied,  and 
not  to  refer  specifically  to  the  use  of 
the  buildings  which  might  be  erected 
upon  the  land.  The  Warden  amd  As- 
sistants  of  the  Ilanrbowr  of  Dover  v. 
The  South  Eastern  Bailway  Com- 
pa/ny,  489 

5.  That  ''buildings  connected 
therewith**  did  not  mean  buildings 
only  connected  locally  with  the  rail- 
way, but  meant  buildings  especially 
appUcable  to  the  uses  of  that  particu- 
lar railway;  and  that  the  construc- 
tion of  the  clause  was  not  to  be  go- 
verned by  considerations  of  what 
would  or  would  not  be  connected 
with  other  and  different  railway&  lb, 

6.  That  the  building  erected  by 
the  Company  being  used  as  a  Cus- 
tom-house for  the  examination  of  the 
luggage  of  passengers  landing  firom 
the  continent,  many  of  whom  tra- 
velled by  the  railway,  such  user  was 
for  a  purpose  connected  with  the 
railway;  and  that  the  use  being,  to 
some  extent,  for  such  purpose,  it  did 
not  cease  to  be  so  within  the  mean- 
ing of  the  provision,  merely  because 
all  the  purposes  for  which  the  build- 
ing was  used  were  not  purposes  con- 
nected with  the  railway.  Tb. 

RECEIVER. 
See  Appendix,  p.  1. 

It  is  not  necessary  to  bring  to  a 
hearing  a  suit  for  the  appointment 
of  a  receiver  pendente  lite.  Ander- 
son V.  Guichard,  275 

REFERENCE. 
See  Appendix,  pp.  L,  Ixxxvi. 

RELEASE 
1.  By  a  deed  conveying  the  real 


and  personal  estate  of  a  debtor  to 
trustees  for  the  benefit  of  his  credi- 
tors, the  creditors  executing  the  deed 
covenanted  that  it  should  operate  and 
enure,  and  might  be  pleaded  in  bar, 
as  a  good  and  effectual  release  and 
dischsurge  of  all  and  all  manner  of  ac- 
tions,   suits,  bills,   bonds,  wTitings^ 
obli^tions,  debts,  duties,  judgmentd^ 
extents,  executions,  daims,  and  de- 
mands, both  at  law  and  in  equity, 
which  they  or  any  of  them  had  or 
might  have  against  the  debtor  or  his 
estate  or  effects,  for  or  by  reason  of 
all  or  any  of  the  debts  or  engage- 
ments to  them  respectively  due  or 
owing  by  him ;  such  covenant  not  to 
destroy  any  mortgage,  pledge,  lien,  or 
other  specific  security  which  any  cre- 
ditor possessed : — ffddy  upon  the  con- 
struction of  the  entire  deed,  that  such 
general  words  had  not  the  effect  of 
releasing  a  judgment  previously  ob- 
tained by  one  of  the  creditors  who 
executed  the  deed,  so  as  to  affect  the 
priority  of  the  creditor  as  between 
himself  and  a  judgment  creditor  who 
was  not  a  party  to  the  deed,  or  so  as 
to   preclude   the  judgment  creditor 
who  executed  the  deed  firom  enforc- 
ing the  right  which  the  judgment 
gave  him  as  against  the  estate  vested 
in  the  trustees.  Squire  v.  Ford,      47 

2.  Principles  of  the  Court  in  giv- 
ing effect  to  the  intention  of  the  par- 
ties to  a  general  release,  with  refer- 
ence to  the  restrictive  clauses  which 
it  contains,  or  to  the  purposes  for 
which  it  is  made.     S.  CI,  55 

3.  Effect  of  a  general  release  by  a 
party  entitled  to  a  charge  on  real  es- 
tate secured  by  a  term  of  years  to  the 
trustees  of  the  teim,  the  term  itself 
not  being  assigned  or  merged.  Clifford 
V.  aifford,  675 

RENEWAL  OF  LEASK 
1.  Equity  will  not  decree  the  spe- 
cific perfonnance  of  a  covenant  by 


REVERSION^ 


SERl? 


the  mesne  landlord  with  his  lessee 
for  the  renewal  of  the  lease,  after  the 
lessee  has  wilfuUy  neglected  or  re- 
fused to  renew;  and  the  non-pay- 
ment, after  demand,  of  the  fine  which 
the  mesne  landlord  has  paid  to  the 
superior  landlord,  amounts  to  such 
neglect  or  refusal.  CJieatervMim  v. 
Mcmn,  206 

2.  An  under-lessee  who  is  not  him- 
self bound  to  take  a  renewal  of  his 
lease,  but  who  is  entitled  to  the  be- 
nefit of  a  covenant  by  his  lessor  for 
the  renewal  of  his  under-lease,  upon 
payment  of  his  proportion  of  the  fines 
and  expenses  of  a  renewal  by  the  su- 
perior landlord,  ought,  if  he  complains 
of  the  amount  of  such  proportion  re- 
quired from  him  by  the  mesne  land- 
lord, to  apply  without  delay  to  a  Court 
of  equity  to  assess  the  sum  which  he 
ought  to  pay,  submitting  himself  to 
the  jurisdiction  of  that  Court,  to  com- 
pel him  to  pay  a  reasonable  sum;  and 
if,  instead  of  making  such  application, 
and  after  notice  from  his  mesne  land- 
lord that  the  fine  must  be  paid  in  a 
certain  time  or  his  right  will  be  ex- 
cluded, he  should  delay  the  payment, 
the  objection  that  the  sum  demanded 
from  him  was  unreasonable,  will  not 
excuse  his  laches.  Ih. 

3.  The  time  from,  which  the  lessee 
will  be  deemed  to  have  neglected  or 
refused  to  renew,  is  not  to  be  ODm- 
puted  from  the  latest  time  at  which 
the  mesne  landlord  might  have  pro- 
cured a  renewal ;  but  from  the  time 
at  which  he  applies  to  the  under-les- 
see to  contribute  to  the  fine  and  ex- 
pense of  the  renewal  which  he  is  about 
to  obtain  or  has  obtained.  lb. 


REPLICATION. 
See  Appendix,  p.  Ixxxvii. 

REVERSION. 
See  Husband  and  Wife,  I,  6. 


REVERSIONAB 
See  MoBTGAOOB  an: 

REVIVOR  AN 

MEN 
See  Appendix,  p] 

SALE  IN  FOR 
SUIT 

See  Append] 

SCHEl 

See  Appendi 
Chabitt 

SCHO 

See  Fbee  Sc 
Gb 


SECB 
See  Injunc 

SERV 

A  bequest  of  a  y 
of  the  servants  of  t 
with  him  at  his  d< 
then  have  lived  thi 
vice: — Hddy  not  t 
of  the  testator  liv 
house  from  that  ii 
tor  lived,  but  to  e: 
hired  by  the  year; 
that  a  gardener,  e 
wages,  (although  ] 
tervals),  was  not 
nefit  of  the  beqi 
Pefrmant^ 

2.  Whether  the 
me,"  as  applied 
not  be  understood 
vice" — Quasre.    S 

SER^ 
See  Appen: 
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SHIP. 


SIGNING  REGISTRAR'S  BOOK. 


SERVICE  OF  THE  DECREE 
OR  ORDER 

See  Appsbtdiz,  pp.  Iv.,  Ixttix. 

SET-OFF. 

1.  Cross  demands,  existing  in  se- 
parate rights,  are  not,  in  equity,  (ex- 
cept under  special  circumstances)  al- 
lowed to  be  set  off  one  against  the 
other;  and  therefore  an  executor  and 
trustee  of  a  legacy,  who  was  also  the 
i^esiduarj  legatee,  and  had  become  a 
creditor  of  the  husband  and  adminis- 
trator of  a  deceased  legatee,  was  not, 
in  the  absence  of  any  special  agree- 
ment, allowed  to  set-off  his  debt 
against  the  legacy  to  which  the  hus- 
band (having  survived  his  wife  the 
legatee,)  was,  as  such  administrator, 
entitled.     Freemcm  v.  Lomcu,       109 

2.  The  equitable  right  of  set-off  is 
not  derived  from  or  dependent  upon 
any  statutory  right,  but  is  founded 
on  the  Roman  law — eemble,       S,  (7., 

113 

3.  The  Court  has,  on  slight  cir- 
cumstancesf,  presumed  the  existence 
of  an  agreement  to  set  off  one  against 
another  cross  demand,  although  ex- 
isting in  different  rights;  but  such 
an  agreement  will  not  be  presumed 
without  some  circumstances  from 
which  it  might  be  inferred — semJble, 

s,  a,  114 

4.  Where  one  demand  is  equitable 
and  the  other  legal,  there  may  be 
set-off  in  equity,  if  there  would  be 
set-off  at  law  had  both  the  demands 
been  legal.     aS'.  C,  116 

SETTLEMENT. 
See  Husband  and  Wife,  3,  4,  5. 

SHIP. 

See  Patent,  1. 

1.  No  question  arises  as  to  the 
jurisdiction  of  this  Court  in  enforcing 


the  rights  of  some  against  the  otber 
part  owners  of  a  ship,  with  regaid  to 
the  management  of  the  ship  and  the 
possession  of  the  certificate  of  registzy, 
where  those  rights  are  regulated  bj 
an  agreement  entered  into  between 
all  the  owners  of  the  ship.  Darby  v. 
Barnes,  369 

2.  Powers  and  duties  of  the  man- 
aging owners  of  a  ship  as  between 
themselves  and  the  other  part  owners. 

3.  Construction  of  an  agreement 
entered  into  by  the  part  owners  of  a 
ship,  with  i^gard  to  the  management 
of  the  ship  and  the  aUowances  for 
brokerage  and  commission.  lb. 

4.  On  a  sale  by  auction  of  shares 
in  a  ship,  part  of  a  bankrupt's  es- 
tate, one  of  the  conditions  was^  that 
the  purchase-money  should  be  paid 
to  the  solicitor  of  the  assignees  on  or 
before  a  certain  day,  when  the  pur- 
chase was  to  be  completed,  and  the 
purchaser  to  have  possession  and  a 
bill  of  sale;  the  purchaser  paid  part 
of  the  purchase- money  to  the  solicitor 
before  the  day  appointed  for  the  com- 
pletion of  the  purchase,  and  had  pos- 
session, but  not  a  bill  of  sale : — Hdd^ 
that  the  payment,  and  the  execution 
of  the  bill  of  sale,  ought,  in  puisuanoe 
of  the  condition,  to  have  been  con- 
temporaneous; that  the  assignees,  not 
having  received  the  money  from  the 
solicitor,  or  executed  the  bill  of  sale, 
would  not  be  restrained  from  taking 
proceedings  to  recover  possession  of 
the  ship;  and  that  the  purchaser  was 
not  entitled  to  a  decree  for  specific 
I)erformance  of  the  contract,  by  the 
execution  of  the  bill  of  sale  by  the 
assignees  upon  payment  to  them  of 
the  balance  of  the  purchase-money. 
Hughes  v.  Morris,  636 

SIGNING   THE   REGISTRAR'S 
BOOK. 

See  Appendix,  p.  Ixxxix. 


SOLICITOR  AND  CLIENT.       SPECIFIC  PER] 


SOLICITOR 
See  Costs. 

SOLICITOR  AND  CLIENT. 

^ee  ASSIGKEEB. 

MOBTOAGOR  A2n>MORTGAOB]^2,  3. 
PbOFBSSIONAL  CoMXXTKICATIOirS. 

1.  A  deed  prepared  by  an  attomejy 
and  executed  hj  his  client,  a  young 
man  who  had  applied  to  him  to  pro- 
cure a  loan  of  money,  settling  the 
property  of  the  client  so  as  to  restrict 
his  power  of  dealing  with  it,  and  ap- 
pointing the  attorney  the  trustee,  re- 
cited that  the  trusts  of  the  deed  were 
created  at  the  desire  of  the  client,  and 
for  the  purpose  of  placing  the  pro- 
perty under  the  management  of  the 
attorney.  The  client,  by  his  bill  to 
set  aside  the  deed,  denied  the  truth 
of  the  recitals,  and  insisted  that 
the  settlement  was  made  without 
his  knowledge  or  authority.  The 
attorney,  by  his  answer,  allied  that 
the  recitals  were  true,  and  that  the 
deed  was  made  and  executed  with 
the  knowledge  and  authority  of  the 
client,  and  in*  order  to  prevent  him 
from  dissipating  his  property,  but 
gave  no  evidence  of  such  knowledge 
or  authority : — The  Court  held  that 
the  burden  of  proof  was  upon  the  at- 
torney, and  set  aside  the  deed,  with 
costs  to  be  paid  by  him.  Moore  v. 
Prarbce,  299 

2.  A.,  who  was  an  equitable  mort- 
gagee by  deposit  of  deeds  of  property 
belonging  to  the  estate  of  i?.,  was 
paid  off  by  C,  on  an  agreement  with 
the  executors  of  B,y  (as  their  solici- 
tor stated),  that  proceedings  should 
be  taken  in  A,^s  name  to  enforce  the. 
mortgage  security,  and  thereby  to  ef- 
fect a  G^e  of  the  whole  or  part  of  the 
mortgaged  property;  and  the  solici- 
tor of  the  executors  filed  a  claim  for 
foreclosure  in  the  name  of  A.  against 
the  representatives  of  ^.  A,  denied 
that  he  had  given  authority  to  file 


the  ^bit">  in  hiiy 
that  it  might  be  i 
Eddy  that  there  I 
against  assertion, 
alone  stating  tha 
were  given  in  th« 
the  case  was  to  be 
V.  Bone^  and  the  < 
ed,  with  costs,  to  1 
licitor.     Crosdey  i 
3.  That,  in  such 
could  not  adjudic» 
licitor,  by  whom  ti 
and  the  Defendant 
tives  of  £,,  by  whoi 
were  given  to  file 
name;  and  the  Cc 
tor  to  any  legal 
have  against  such 

SC 

1.  Theauthorit 
that  a  son  or  sons 
as  a  word  of  limit 
the  intention  of 
therefore  or  neces 
rule  by  which  the 
ed  in  determining 
tion.     East  v.  T%     i 

2.  The  questio 
or  ''  sons"  be  use* 
vum;  upon  whic 
mitation  in  favo 
an  important  bea 

SPECL 
See  Afpj 

SPECIAL  CL      I 

See  Apk 

SPECIFIC  I 

aSm  Assign] 
Kenew 
Unceb* 

1.  The  Cour 
enforce  an  agree 
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STATUTR 


the  parties  to  the  cause,  after  the 
cause  was  at  issue,  to  compromise 
the  suit,  refused  to  dismiss  the  bill, 
or  to  stay  the  proceedings  in  the  cause. 
Askew  v.  MiUvngton^  65 

2.  The  pn){)er  proceeding  to  en- 
force an  agreement  for  the  compro- 
mise of  a  suit,  where  such  agreement 
goes  beyond  the  ordinary  range  of 
the  Court  in  such  suit,  or  where  the 
Court  has,  in  enforcing  the  agree- 
ment, to  adjudicate  on  equities  dis- 
tinct from  the  equity  appearing  on 
the  record  in  the  cause,  is,  by  bill  for 
specific  performance,  and  not  by  in- 
terlocutory application  in  the  existing 
cause — Semhle.  lb. 

3.  A  contract  entered  into  by  the 
promoters  of  a  Railway  Company 
with  a  landowner,  to  pay  a  certain 
sum  for  the  portion  of  his  lands  to  be 
taken  for  the  intended  railway  and 
for  consequential  damage,  in  consi- 
deration of  which  agreement  the  land- 
owner withdrew  his  opposition  to  the 
bill : — Held,  to  be  binding,  although, 
after  the  passing  of  the  Act,  the  in- 
tention of  mafaong  the  railway  be 
abandoned,  and  no  pai*t  of  the  land 
be  taken  or  required.  Webb  v.  The 
Direct  London  and  Portsmouth  Bail- 
way  Compani/,  129 

4.  Specific  performance  decreed  of 
an  agreement  to  pay,  for  the  lands 
to  be  taken  for  a  raUway,  a  certain 
sum,  which  included  not  only  the 
purchase-money  of  the  lands,  but 
compensation  for  the  consequential 
damage  to  the  property  of  the  land- 
owner; the  ca^e  not  being  one  in 
which  compensation  was  under  the 
Act  a  distinct  subject  of  contract, 
but  being  merely  an  agreement  by 
the  landowner  to  accept  a  sum  in  full 
for  the  purchase  and  damage;  the 
purchase  being  the  substance  of  the 
agreement,  and  the  damage  an  inci- 
dent, lb. 

5.  The  &ct  that  the  Railway  Com- 
pany had,  by  the  lapse  of  time,  lost 


the  powers  which  the  legislatone  had 
given  them  to  take  lands^  did  not  de- 
prive them  of  the  right  to  hold  lands 
which  they  had  acquired  during  the 
existence  of  their  powers,  nor  did  it 
release  them  from  their  obligations 
which  they  had  then  contracted  'with 
reference  to  the  purchase  of  land.    Jb. 

6.  The  fact,  that  the  performance 
of  an  agreement  has,  owing  to  cir- 
cumstances which  have  subsequently 
occurred,  become  hard  in  its  conse- 
quences to  one  of  the  parties,  or  that 
he  is  called  upon  to  perform  it  under 
circumstances  which  he  had  not  con- 
templated, is  no  objection  to  the  spe- 
cific performance  of  the  contract  in 
equity,  there  being  nothing  doubtfbl 
in  the  meaning  of  the  agreement,  and 
nothing  hard  or  oppressive  in  its 
terms  at  the  time  it  was  made — 
Semhle.  Ih, 

7.  A  contract  for  the  purchase  of 
copyhold  land  at  a  certain  price,  and 
the  timber  upon  it  at  a  specified  va- 
luation, enforced  as  one  entire  con- 
tract, although  the  vendor  could  not 
shew  any  custom  in  the  manor,  or 
license  from  the  lord,*  enabling  the 
tenants  of  the  manor,  or  himself  or 
his  assigns,  to  fell  the  timber.  Crosse 
V.  Keene,  469 

STAMP. 
See  Appendix,  pp.  Ivii.,  xc 


STATE  OP  FACTa 
See  Statutes— 3  &  4  Will.  4,  c  27. 

STATUTES. 
*21  Jac.  1,  c  3 — (Statute  op  Mono- 

POLIES), 

See  Patent,  3. 

39  &  40  Geo.  3,  c.  98. 
See  Accumulation. 


STATUTES. 


52  Geo.  3,  c.   101. 
See  Charity,  2,  4. 

54  Geo.  3,  c.  173;  57  Geo.  3,  c.  100. 
See  Land-tax  Redemption. 

1  &  2  Geo.  4,  c.  92. 

The  Commissioners^  appointed  un- 
der the  stat.  1  db  2  Geo.  4,  c.  92,  and 
the  Bishop,  having  found  that  an  ex- 
change of  the  chajritj  lauds  would  he 
beneficial,  and  the  same  having  heen 
effected  according  to  the  statute,  the 
Court  has  no  power  to  reverse  their 
decision;  and  it  is  immaterial  that 
the  Bishop  was  himself  one  of  the 
trustees  of  the  charity,  the  Bishop 
having  no  personal  interest  in  the 
property.  AUomei/-General  v.  The 
bishop  of  Worcester,  328 

3  &  4  Will.  4,  c.  27 — (Statute  op 
Limitations). 

1.  On  a  hill  to  enforce  a  charge  ac- 
quired by  a  judgment  creditor  on  the 
estate  of  the  debtor,  a  receiver  was 
appointed,  and,  at  the  hearing,  a  re- 
fei*ence  as  to  incumbrances  on  the 
estate  was  directed.  A  state  of  facts 
and  claim  carried  in  before  the  Mas- 
ter under  such  inquiry  by  an  incum- 
brancer, not  a  party  to  the  suit,  was 
held  to  take  the  charge  as  to  the  in- 
terest out  of  the  Statute  of  Limita- 
tions (3  &  4  Will.  4,  c.  27,  s.  42) ;  and 
the  incumbrancer  was  held  to  be  en- 
titled to  arrears  of  interest  for  six 
years  antecedent  to  the  time  of  such 
claim.  Greemoay  Y.  Jh-omfieldy  Ucmd^ 
ley  V.  Wood,  201 

2.  A  petition  in  lunacy,  after  the 
death  of  the  lunatic,  by  his  commit- 
tee, and  a  reference  to  the  Master 
thereon,  followed  by  a  report,  finding 
that  a  sum  of  money  had  been  ex- 
|xinded  by  the  committee  in  the  main- 
tenance of  the  lunatic,  is  not  a  pro- 


ceeding which  will 
the  committee  out 
Limitations^  as  ag 
law  of  the  lunati< 
party  to  the  applic 
V.  Wilkinson, 

4  Will. 

Under  the  Eschi 
nies  may  be  foUowe* 
the  lords  of  the  f< 
otherwise,  the  esta 
the  lord  by  eschea 
debts  of  the  persor 
escheated.    Hughei 


1  <fc  2  Vict. 


c.  J 
Ac 

See  A  LI] 
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1.  The  8th  sect 
8  Vict.  c.  70,  "for  f 
ments  between  del 
which  enacts,  that 
the  resolution  and 
mentioned,  all  th 
of  the  petitioning 
the  trustee  (if  ai 
fully  as  if  such  t 
signee  in  bankru 
cessarily  the  effec 
trustee  all  the  ei 
the  petitioning  dc 
so  much  of  such  < 
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Hobbs, 

2.  The  second 
convened  under  t 
Act  may  accept  < 
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STATUTES. 


8  Vicrr.  c.  18.  — (Lands  Clauses  CJon- 
soLiDATioN  Acrr). 

1.  A  Railway  Company,  having 
given  notice  of  their  intention  to  pur- 
chase lands  for  the  undertaking,  de- 
posited the  purchase-money,  and  de- 
livered the  bond  (according  to  the 
provisions  of  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act), 
before  the  expiration  of  the  period 
prescribed  for  the  exercise  of  their 
compulsory  powers;  neither  their 
power  to  purchase  the  land,  nor  their 
power  to  enter,  is  gone  by  the  subse- 
quent expiration  of  that  period.  Spa/r- 
raw  V.  The  Oxfordy  Worcester y  A  Wol- 
verhampton Railway  Company,     436 

2.  The  powers  for  the  compulsory 
piutshase  and  taking  of  lands  referred 
to  in  the  123rd  section  of  the  Lands 
Clauses  Consolidation  Act,  are  powers 
given  to  the  several  promoters  of  the 
several  special  Acts  in  which  that 
Act  might  be  incorporated,  and  not 
several  powers  given  to  the  promo- 
ters of  each  special  Act.  lb. 

3.  The  123rd  section  of  the  Lands 
Clauses  Consolidation  Act  refers  to 
the  powers  given  by  the  Act  for  the 
purchase  and  taking  of  land;  but  not 
to  the  powers  thereby  given  for  car- 
rying into  effect  a  purchase  already 
made.  lb. 

4.  Powers  under  the  head  of  the 
purchase  and  taking  of  lands  distin- 
guished into  those  strictly  for  that 
purpose,  and  those  which  are  powers 
for  carrying  into  effect  a  purchase 
already  made.    S.  C,  445 

5.  The  clauses  58  to  67  of  the 
Lands  Clauses  Consolidation  Act  re- 
fer to  lands  which  may  more  properly 
be  said  to  be  taken  than  purchased. 

76. 
6.    Where  there  is  no  original 
equity  affecting  the  claim  of  a  party 
to  compensation  under  the  68th  sec- 
tion of  the  Lands  Clauses  Consolida- 


tion Act^  in  respect  of  lands  injuri- 
ously affected,  liie  statute  does  not 
create  such  an  equity,  but  where  there 
is  an  original  equity  affecting  the 
claim,  the  statute  does  not  take  it 
away.    Duke  rf  Norfolk  v.  T^^natU, 
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7.  Where^  therefore,  an  agreement 
for  such  compensation  has  been  com- 
pleted and  carried  out»  and  the  satis- 
fiEMstion  perfected,  there  is  no  g]:T>nnd 
for  the  interference  of  the  Courts  aris- 
ing out  of  the  provision  of  the  statute; 
but  where  the  Defendant  has  reoeiT- 
ed  the  consideration  for  perfecting 
the  satisfaction,  and  refuses  to  perfect 
it,  and  a  case  for  specific  performance 
arises,  there  is  nothing  in  the  statute 
to  exclude  the  interposition  of  the 
Court.  76. 

8.  The  Court  does  not  interfere  by 
injunction  to  restrain  parties  who  in- 
sist that  their  property  has  been  in- 
juriously affected  withm  the  meaning 
of  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  from  pro- 
secuting their  claim  under  the  Act^ 
upon  the  mere  ground  that  the  Act 
has  not  provided  the  means  of  deter- 
mining the  prdiminaiy  question,  whe- 
ther the  property  has  been  injurious- 
ly affected  or  not ;  but  whether  the 
same  rule  applies  to  a  case  in  which 
there  are  several  grounds  of  claim, 
some  of  which  have  been  satisfied — 
Quoe^re,  lb, 

8  Vict.  c.  20 — (Railways  Clauses 
Consolidation  Act). 

Whether  the  92nd  section  of  the 
Railways  Clauses  Consobdation  Act 
does  or  does  not  convert  Railways 
into  public  highways;  and  whether 
that  section  be  or  be  not  controlled 
by  the  87th  section  of  the  same  Act^ 
giving  powerd  to  Companies  to  enter 
into  agreements  as  to  passing  over  or 
along  each  other^s  lines;  yet,  when  an 
agreement  as  to  the  terms  of  passing 
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over  or  along  each  other^s  lines  has 
been  entered  into  between  Railway 
Companies,  their  rights  in  respect  of 
sach  passing  depend  upon  the  terms 
of  the  agreement,  and  are  no  longer 
governed  by  the  provisions  of  tiie 
Railways  Clauses  Consolidation  Act 
The  Great  Northern  Railway  Com- 
pony  V.  The  Eastern  Counties  Rail- 
way Compofny,  306 

9  &  10  Vict,  a  73,8. 19. 

See  TiTHB. 

The  words  "  every  instrument**  in 
sect.  19  of  the  Tithe  Commutation 
Amendment  Act,  9  <&  10  Yict  c.  73^ 
cannot  be  read  as  ^' every  such  in- 
strument.**   W(M»r  V.  BenOey,     633 

10  &  llViCT.  c.  96. 

A  trustee  paying  into  Court  a  sum 
of  money  under  the  Trustee  Relief 
Act,  (10  <k  11  Vict.  c.  96),  although 
such  sum  maybe  less  than  the  amount 
of  the  trust  fund  in  his  hands,  is 
discharged  as  to  the  money  so  paid 
iu;  and  after  such  payment  the  par- 
ties beneficially  interested  can  pro- 
ceed only  under  the  Act  to  recover 
the  money  so  paid  in;  and  the  ordi- 
nary jurisdiction  of  the  Court,  as 
against  the  trustee,  is  confined  to  the 
balance  which  may  remain  due  from 
the  trustee  in  respect  of  the  trust 
fund  afier  such  payment.  Goode  v. 
West,  378 

11  &  12  Vict.  c.  45. 

See  Joint  Stock  Compact. 

1.  The  official  manager,  prosecut- 
ing, imder  the  53rd  section  of  the 
1 1  &  12  Vict.  c.  45,  a  suit  previously 
commenced,  can  have  no  better  right 
than  the  original  Plaintiff  had,  but 
must  adopt  the  suit  with  all  its  im- 
perfections and  infirmities,  and  can 
only  make  such  amendment  in  it  as 
the  state  of  the  cause  would  have  al- 


lowed the  original  I 
Ojfficial  Mamager  of 
^c.  Railway  Compa\ 
2.  Whether  a  sui 
Winding-up  Act  11 
s.  53,  be  brought  on 
shareholders  except 
or  otherwise  than  c 
entire  Company — Q\ 

12  k  13  Vict.  c.  106, 
BUFP  Law  Consoi 

See  Trustee  and  Ce 


13  k  14  Vict. 

Questions  on  whic 
the  Court  of  Chance 
for  the  opinion  of  C" 
law,  or  to  seek  the 
Judges  of  such  Cc 
statutes  13  &  14  V 
and  14  A  15  Vict.  c. 
wise.    FaUcner  v.  Gi 


13  &  14  Vict. 

Affidavits  admitt 
under  the  stat.  13 
s.  28,  as  evidence  1 
ment  of  trust  funds 
by  deceased  person 
suit  by  a  party  claii 
appointment.  Deve\ 

13  k  14  Vict.  c.  6( 
185 

Two  partners  in 
the  property  of  vi 
freehold  and  oopyl 
nanted  that  the  sw 
the  option  of  purcl 
the  deceased  partn 
of  the  partnershij 
and  the  survivor 
cised  such  option, 
executors  of  the 
the  amount  at  wl! 
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TITHES 


TBlued.  The  ahare  of  the  deceased 
partner  and  his  legal  estate  in  part  of 
the  fireehold  and  copyhold  estates  of 
the  partnership  descended  or  became 
Tested  in  his  in&nt  heir;  but  the 
Court  refused,  upon  petition  or  mo- 
tion imder  the  Trustee  Act,  1850, 
without  suit,  to  declare  the  infant 
heir  a  trustee  for  the  surviving  part- 
ner. In  the  Matter  of  WiUia/in  Uenr 
ry  Bwrt,  an  Infant^  cmd  of  the  Trus- 
tee  Act,  1850,  289 

13  &  U  Vict.  c.  83,  a.  60— (Tbus- 
TEB  Act,  1850). 

On  the  petition  of  the  executors 
of  a  mortgagee  in  fee,  who  had  not 
been  in  possession  or  receipt  of  the 
rents  and  profits  of  the  mortgaged 
premises,  who  had  died  intestate  as 
to  the  legal  estate,  and  whose  heir 
could  not  be  found,  the  Court,  under 
the  Trustee  Act,  1850, — ^the  mort- 
gage debt  remaining  unpaid, — made 
an  order  vesting  the  mortgage  estate 
in  such  executors,  subject  to  the 
equity  of  redemption.  In  the  Matter 
of  BoderCs  Estate,  and  of  the  Trustee 
Act,  1850,  820 

14  &  15  Vict.  c.  83,  a  8. 
^<M  13  &  14  Vict,  a  35,8. 14. 

14  <fe  15  Vict.  c.  99. 

See  Appendix,  p.  Ixx. 
Evidence. 

SUPPLEMENTAL  BILL. 

1.  A  supplemental  suit  grafts  into 
the  original  suit  the  new  parties 
brought  before  the  Court  by  the  sup- 
plemental suit,  and  enables  the  Court 
to  deal  with  the  parties  to  both  re- 
cords, as  if  they  were  all  parties  to 
the  same  record.  Wilkinson  y,  Fowkee, 
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2.  A  Defendant  to  an  original  suit 


is  not  to  be  made  a  party  to  a  sup- 
plemental suit,  on  the  mere  g^roand 
of  a  right  to  question  the  repre8eiit&- 
tive  character  of  a  Defendant  to  the 
supplemental  suit;  for  his  title  to  sus- 
tain that  character  cannot  be  tried  in 
this  Court  lb. 

3.  The  original  Defendants  are  ne- 
cessary parties  to  a  supplemental  bill, 
where  the  supplemental  suit  is  ooca^ 
sioned  by  an  alteration  after  the  ori- 
ginal bill  is  filed,  affecting  the  rights 
and  interests  of  the  original  Defend- 
ants as  represented  on  the  record; 
but  they  are  not  necessary  parties  to 
a  supplemental  bill,  where  there  may 
be  a  decree  upon  the  supplemented 
matter  against  the  new  Defendants^ 
imless  the  decree  will  affect  the  inter- 
ests of  the  original  Defendants;  nor 
are  they  necessary  parties,  where  the 
supplemental  bill  is  brought  merely 
to  introduce  formal  parties.  iL 

SUPPLEMENTAL  STATE- 
MENT. 

See  Appendix,  p.  xcL 

SUEGEON  AND  PATIENT. 
See  Faith  and  Cokfidknge. 

TASTE  OR  ORNAMENT. 
See  Trust,  1,  2,  3. 

TENANT  FOR  LIFE  AND 
REMAINDERMAN. 
/See  Costs,  3. 

Fixes  on  Renewal. 

TIMBER, 

See  Vendor  and  Purchaser,    10, 
11,  12. 
Waste,  2,  3. 

TITHES. 
1.    The  enactment  of  the   Tithe 
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Commutation  Amendment  Act  (9  de 
10  Vict.  c.  73,  8.  19),  that  eveiy  in- 
strument purporting  to  merge  any 
tithes,  and  made  with  the  consent  of 
the  Tithe  Commissioners,  shall  be 
absolutely  confirmed  and  made  valid, 
both  at  law  and  in  equity,  in  all  re- 
spects, is  not  limited  to  cases  in  which 
the  person  executing  the  instrument 
has  a  title  to  the  tithe,  but  operates 
as  well  where  such  person  has  no  es- 
tate in  the  tithe,  as  where  his  estate 
is  insufficient  to  effect  the  merger. 
Walker  y.  Bentlei/,  629 

2.  The  intention  of  the  Tithe  Com- 
mutation Act  is,  that  the  lands  on 
which  the  apportionment  of  the  tithe 
in  each  parish  is  cast,  and  these  lands 
only,  shall  be  liable  in  respect  of  the 
tithe  payable  for  any  lands  in  the 
parish;  and  that  lands  on  which  no 
apportionment  is  cast,  shall  not  be 
liable  to  tithe.  lb, 

3.  Lands,  which  on  the  agreement 
and  apportionment  imder  the  Tithe 
Commutation  Acts  (confirmed  by  the 
Tithe  Commissioners)  are  treated  as 
free  from  tithe,  cannot  be  afterwards 
made  subject  to  tithe.  lb, 

4.  The  intention  of  the  legislature 
was  to  preclude  all  questions  of  meiger 
of  tithe  in  all  cases  where  declara- 
tions of  meiger  had  been  made  with 
the  consent  of  the  Tithe  Commission- 
ers, leaving  the  parties  affected  by  an 
erroneous  declaration  to  their  remedy 
against  the  party  making  it;  and, 
such  being  the  intention,  the  meiger 
is  effected,  although  the  sanction  of 
the  Commissioners  has  been  erro- 
neously given.  lb, 

TITLE. 

See  Appendix,  p.  IviiL 
Costs,  2. 
Vendob  akd  Purchaser,  2,  4. 

TITLE  OF  ACCOUNT. 

See  Appendix,  p.  lix. 


TRUST. 

1.  Thecaseof  a  trust  or  restriction 
created  for  the  preservation  of  orna- 
mental timber,  is  not  like  a  trust  for 
purposes  of  benevolence  (as  to  which 
the  objects  are  unlimited,  and  no 
standani  can  be  found),  but,  semhle, 
is  a  trust  or  restriction  which  the 
Court  will  endeavour  to  execute  or 
enforce.     Marker  v.  Jfcurker,  1 

2.  There  are  cases  in  which  the 
Court  may  execute  a  trust  for  the  ap- 
plication of  money  to  purposes  of  taste 
or  ornament,  and,  in  doing  so,  may, 
in  the  absence  of  any  prescribed  stand- 
ard, or  if  the  standard  be  more  or  less 
indefinite,  act  upon  the  opinions  of 
persons  who  are  consulted  by  others 
in  such  matters,  as  it  acts  in  other 
cases  upon  the  opinions  of  persons  of 
Baemx^—SembU,  lb, 

3.  The  Court  may  more  readily  act 
in  enforcing  a  restriction  on  the  ex- 
ercise of  the  legal  power  in  a  matter 
of  taste  or  ornament,  where  the  re- 
striction is  connected  with  a  trust, 
than  in  the  case  of  equitable  waste  in 
the  absence  of  any  such  trust — Seiri- 
ble.     S.a,  18 


TRUSTEE  AND  CESTUI  QUE 

TRUST. 
See  Copyhold. 
Costs,  1,  4. 
Lapse  of  Time. 
Statutes — 7  &  8  Vict.  c.  70. 
10  &  11  Vict.  c.  96. 

1.  A  power  to  appoint  a  new  trus- 
tee in  the  place  of  a  trustee  who 
should  become  incapable  to  act,  oon« 
templates  the  personal  incapacity  of 
such  trustee;  and  therefore  a  trustee, 
who  had  become  bankrupt,  and  been 
indicted  for  not  surrendering  to  the 
fiat,  and  had  absconded,  was  held  not 
thereby  to  have  become  ''  incapable" 
of  acting  in  the  trust,  within  the 
meaning  of  the  power.  In  the  MaUer 
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ofWalUiB  SettlemefU,  and  of  the  Trus- 
tee Act,  1850,  and  the  Stat.  1  WiU.  4, 
c,  60,  106 

2.  Where  there  are  several  trus- 
tees, one  of  whom  is  out  of  the  juris- 
diction, and  a  new  trustee  is  appoint- 
ed by  the  Court  in  his  place  under  the 
Trustee  Act,  1850,  an  order  vesting 
the  trust  estate  in  the  new  and  con- 
tinuing trustees  will,  under  the  10th 
section  of  that  Act,  have  the  effect 
of  severing  the  joint-tenancy — Sen^ 
hie.  lb. 

3.  The  Court  has  not  jurisdiction 
under  the  Trustee  Act,  1850,  to  take 
away  the  power  of  appointing  new 
trustees  from  the  donee  of  the  power, 
where  the  donee  is  capable  of  exer- 
cising, and  willing  to  exercise,  the 
power,  although  such  donee  may  have 
disclosed  an  intention  or  desire  to 
exerdse  his  power  corruptly.  In  re 
ffodaon's  Settlement^  and  of  the  Trus- 
tee Act,  1850,  118 

4.  Form  of  order  appointing  a 
trustee  in  the  place  of  a  trustee  out 
of  the  jurisdiction,  where  there  is 
another  and  continuing  trustee,  and 
the  vesting  order  is  not  made.  In  re 
Plyer'a  Trust,  ando/t^te  Trustee  Act, 
1850,  220 

5.  A  suggestion  by  the  trustees  of 
a  fund,  that  the  administrator  of  one 
of  the  cestui  que  trusts,  who,  in  that 
character,  was  entitled  to  a  distribu- 
tive share  of  the  fund,  had  unDsurly 
obtained  the  letters  of  administration 
under  which  he  claimed  such  share, 
is  no  defence  in  this  Court  to  the 
claim  of  the  administrator;  nor  is  it 
a  defence  for  trustees  to  suggest  that 
a  deed,  under  which  the  Plaintiff  de- 
rives his  title  from  the  cestui  que 
trust,  was  founded  on  mistake,  or  is 
otherwise  subject  to  be  displaced; 
for  it  is  contrary  to  the  course  of  the 
Court  to  direct  an  inquiry  as  to  the 
validity  or  invalidity  of  a  deed,  upon 
a  suggestion  in  the  answer  of  De- 
fendants, the  trustees  of  the  fund  to 


which  it  relates,  where  the  ascertain- 
ment  of  the  validity  or  invalidity  of 
the  deed  is  not  essential  to  the  safety 
of  the  Defendants;  and  the  fiict  €)i  a 
bill  having  been  filed  to  set  aside  the 
deed  under  which  the  claim  is  made, 
or  exclude  the  fund  in  qnestioii  froaci 
its  operation,  is  not  a  ground  upon 
which  the  trustees  can  resist  the  le- 
gal title  to  receive  the  fimd;  for  the 
Court  cannot  give  the  Plaintiff  in 
such  other  suit  the  benefit  of  aa  in- 
junction to  protect  the  fund  upon  the 
suggestion  in  the  answer  of  the  trus- 
tees; but  the  existence  of  such  other 
suit  entitles  the  trustees  to  retain 
such  a  portion  of  the  trust  fund  as 
may  be  sufficient  to  answer  their 
costs  of  such  other  suit.     Devey  v. 
ThamUm,  222 

6.  It  is  not,  necessarily,  sufficient, 
to  entitle  trustees  to  their  costs  of  a 
suit,  that  they  have  acted  under  the 
advice  of  counsel     S.  C,  232 

7.  Matters  of  personal  or  private 
feeling  cannot  be  considered  in  a 
question  either  of  merits  or  of  costs, 
as  between  trustee  and  cestui  que 
trust;  and  therefore  a  trustee  who 
deems  himself  to  be  or  is  assailed  by 
imputations  cast  upon  him  by  bus 
cestui  que  trust,  is  not  justified  in 
refusing  to  do  an  act  which  his  trust 
requires,  until  he  receives  an  apology 
ftom  the  cestui  que  trust;  and  if  he 
refuses,  firom  want  of  such  apology 
alone,  to  do  an  act  which  his  duty  as 
trustee  requires,  he  will  be  liable  to 
the  costs  of  a  suit  brought  to  enforce 
the  performance  of  such  duty.  Moors 
V.  France,  299 

8.  A  trustee  is  not,  in  all  cases,  to 
be  made  liable  upon  the  mere  ground 
of  having  deviated  from  the  strict 
letter  of  his  trust;  for  such  deviation 
may  be  necessary  or  beneficial  to  the 
interests  of  the  cestui  que  trusts;  but 
when  a  trustee  ventures  to  deviate 
fix>m  the  letter  of  his  trust,  he  does 
so  under  the  obligation  and  at  the 


UNCERTAINTY. 


USURY 


peril  of  afterwards  satisfying  the 
Conrt  that  the  deyiation  was  neces- 
sary or  benefipiaL  JlemrisonY.  Ran- 
daU,  397 

9.  The  existence  of  a  suit  in  which 
an  appointment  of  tmst-funds  made 
in  execution  of  a  power  is  brought 
before  the  Court,  and  directions  con- 
sequential thereto  are  obtained,  and 
the  trustees  retire  and  are  succeeded 
by  others,  but  in  which  material 
flBkcts  connected  with  such  appoint- 
ment of  the  trust-funds  are  not 
brought  to  the  knowledge  of  the 
Court,  does  not  protect  the  retiring 
trustees  firom  the  liabilities  which  re- 
sult from  such  &cts,  if  they  involve  a 
breach  of  trust;  but,  on  the  contrary, 
renders  such  breach  of  trust  less  ex- 
cusable, lb. 

10.  A  trustee,  who,  having  good 
reason  to  doubt  the  validity  of  an  ap- 
pointment, thinks  proper  to  act  upon 
ity  must  be  affected  by  the  conse- 
quences which  follow  upon  the  act. 
ffofrrxBon  v.  RandaU,  407 

11.  Order  by  the  Vice-Chancellor, 
— and  not  by  the  Court  sitting  in 
Bankruptcy, — ^for  the  appointment 
of  new  trustees  in  the  place  of  a  bank- 
rupt trustee,  and  the  payment  of  the 
trust  funds  to  such  new  trustees, 
under  the  Bankrupt  Law  Consolida- 
tion Act,  12  &  13  Vict,  c,  106,  s.  130. 
In  re  Heathy  616 

12.  The  non-interference  of  the 
trustees  for  a  long  period  does  not 
preclude  them  or  their  representative 
from  sustaining  a  suit  for  carrying 
the  trust  into  effect,  ao  long  as  the 
trust  subsists.  But,  eemhle,  on  the 
contrary,  it  is  the  duty  of  the  trustees 
or  their  representative  to  take  steps 
for  enforcing  the  trust.  Hughes  v. 
WeUs,  749 

UNCERTAINTY. 

See  Leoaot,  1. 

1.    A  bequest  will  not  be  held 


void  for  uncertainty, 
meaning  be  not  absoh 
the  Court  can  arrive  ) 
degree  of  certainty.    A 

2.  Where  a  legacy 
legatee  by  the  name  a 
of  "  C,  iT.,  the  wife  o 
in  fact  the  wife  of  A. 
daughter,  an  in&nt  o 
the  Court  would  not 
there  was  any  mista] 
paration  of  the  will; 
more  probable  that  th 
mistaken  the  name  th. 
tion  of  the  legatee,  I 
that  the  legatee  intent 
ably  certain,  and  dec]( 
to  be  paid  according 
tion  and  not  accoidiii 

3.  Bill  for  the   spi 
ance  of  an  agreement 
patentees  for  the  use  o 
ive  patents,  embodiecl 
Nisi  Prius,  the  Defen<l 
that  they  were  bound 
ment,  and  that  it  ouji 
fically  performed,   bv 
meaning — dismissed  ' 
on  the  ground  that 
was  framed  in  terms 
capable  of  any  certai : 
Tatham  v.  FlaU, 


UNDERTA: 

See  Appendix,  p.  \ 
Joint-stock  ( i 


USUR^ ! 

An  agreement  mat  i 
casion  of  the  intende  I 
mortgage,  that  the 
mortgage-money,  at  t  J 
be  reduced  to  4^.  pe  - 
within  a  limited  tin  i 
firom  the  date  of  the   i 


fer,  being  the  date  of  the  deed  of 
transfer,  although,  owing  to  the  mort- 
gagor being  then  unprepared  to  pro- 
cure the  execution  of  that  deed,  the 
mortgage-money,  which  was  then 
ready  to  be  advanced,  was  not  ac- 
tually advanced  until  a  subsequent 
time: — Ildd^  not  to  Iks  usurious, — 
less  than  51.  per  cent,  having,  in  fact, 
been  taken,  the  transaction  being 
bon4  fide,  and  there  having  been  no 
absolute  reservation  of  more  than  6L 
per  cent.,  but  only  a  reservation  from 
the  burden  of  which  the  mortgagor 
might,  at  his  option,  have  discharged 
himself     Long  v.  Storie,  542 

VENDOR  AND    PURCHASER 

See  Land  Tax  Redemption,  1,  7. 
Notice. 

Power  op  Sale. 
Ship. 
Waste,  3. 

1.  B.  became  the  purchaser  of  pre- 
mises at  an  auction,  declaring  himself 
the  agent  of  C.  in  C'e  presence ;  but 
the  vendors'  solicitor  required  B.  to 
sign  the  agreement,  and  declined  to 
substitute  the  name  of  (7.  Communi- 
cations ailerwards  took  place  between 
the  vendors'  solicitor  and  C,  with 
reference  to  the  title.  The  vendors 
afterwards  brought  their  bill  against 
B,  and  0.  for  specific  performance  of 
the  contract : — HM,  that,  supposuig 
B,  to  be  the  agent  of  C,  yet  the  signa- 
ture of  B.  to  the  contract  made  him* 
personally  liable  to  perform  it.  Chaui- 
toick  V.  Maden,  188 

2.  That  the  communication  be- 
tween the  vendor's  solicitor  and  the 
solicitor  of  C.  with  reference  to  the 
title,  was  not  an  adoption  of  C.  as 
the  purchaser  in  the  place  of  B.,  but 
shotdd  be  assumed  to  be  made  in  fur- 
therance of  the  original  contract,  in 
which,  according  to  B.'e  representa- 


tion, he  was  (as  between  himself  and 
C.)  only  a  formal  party.  lb. 

3.  That  the  bQl  of  the  vendors 
having  been  dismissed  against  C,  at 
his  instance,  O,  would  not  be  allowed 
to  set  up,  in  a  suit  by  B.  against  him- 
self, that  the  decree  against  B.  in  the 
suit  of  the  vendors  had  been  improper- 
ly obtained  in  his  absence.  lb. 

4.  That  the  acceptance  of  the  title 
by  C  in  such  communications  would 
not  be  binding  upon  B.,  for  such  ac- 
ceptance would  be  regarded  as  having 
been  made  in  C.^s  own  right,  as  claim- 
ing through  B.,  and  not  as  agent  for 
B.  .  Ih. 

5.  A  party  claiming  an  interest  in 
a  purchase  by  virtue  of  a  contract,  as 
having  been  entered  into  on  his  be- 
half, is  a  proper  party  to  a  suit  by 
the  vendor  for  the  specific  perform- 
ance of  the  contract;  otherwise,  if  he 
claim  merely  as  a  sub-purchaser — 
Semble,  lb. 

6.  After  a  sale  by  auction  of  a 
messuage  and  lands,  one  of  the  con- 
ditions of  which  was,  that  any  mistake 
or  error  in  the  description  of  the  pro- 
pei-ty,  or  any  other  error  in  the  par- 
ticulars, should  not  annul  the  ^e, 
but  (except  where  otherwise  provided 
for  by  the  conditions)  a  compensation 
should  be  given  or  taken,  to  be  set- 
tled by  two  referees,  or  an  umpire, — 
it  was  found  that  one  of  the  lots  con- 
tained about  twenty  acres  more,  and 
another  about  ten  acres  less,  than  the 
quantity  of  land  described  in  the  par- 
ticulars : — Heldy  that,  upon  the  con- 
struction of  the  condition,  the  mistake 
or  error  thereby  contemplated  was 
such  a  mistake  or  error  as  would  an- 
nul the  contract.    Ledie  v.  Tompson, 

26« 

7.  That  the  excess  of  the  quantity 
of  land  in  one  of  the  lots,  and  the  de- 
ficiency in  the  other,  were  both  sub- 
jects of  compensation  within  the  con- 
dition ;  and  that  the  Court  would,  if 
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necessary,  refer  it  to  the  Master  to 
settle  the  amount  of  such  compensi^ 
tion,  notwithstanding  that^  from  the 
variety  in  the  nature  of  the  different 
portions  of  the  hind  in  which  the 
variations  occurred,  there  was  no  uni- 
form standard  for  computing  such 
amount.  Ih, 

8.  That,  whether  a  vendor  could, 
or  could  not,  in  equity  be  relieved,  on 
the  ground  of  mCstake,  from  a  con- 
tract for  the  sale  of  lands  inaccurately 
described  as  to  quantity,  and  which 
description  has  been  prepared  by  his 
solicitor  from  former  particulars  and 
conditions  relating  to  the  same  pro- 
perty, drawn  up  by  another  solicitor 
on  the  report  of  a  surveyor, — equity 
would  not,  in  such  circumstances,  en- 
force the  contract  against  the  vendor, 
unless  the  case  should  be  one  for  com- 
pensation, and  the  purchaser  should 
submit  to  make  such  compensation. 

Ih. 

9.  The  actual  designation,  in  the 
particulars  of  the  property  offered  for 
sale,  of  the  number  of  acres  contain- 
ed in  a  lot — IIM  to  negative  the 
presumption  of  any  intention  on  the 
part  of  the  vendor  to  sell  the  estate 
in  the  lump.     Leslie  v.  Thompaarhf 

273 

10.  On  a  contract  for  the  sale  of 
lands,  described  as  partly  freehold 
and  partly  copyhold,  and  the  timber 
thereupon  (the  latter  at  a  specified 
valuation),  upon  a  condition  i^at  the 
vendor  should  not  be  required  to  dis- 
tinguish the  freehold  land  from  the 
copyhold,  nor  the  respective  boun- 
daries thereof,  it  was  hdd,  that,  upon 
the  particulars  and  conditions^  the 
contract  for  the  land  and  timber  was 
one  contract,  and  not  separate  con- 
tracts; and  that  the  purchaser  was 
bound  to  pay  for  the  timber  at  the 
valuation,  notwithstanding  the  fact 
that  it  might  be  wholly  upon  the 
copyhold  land,  and  ther^ore  subject 


to  the  lights  of  the  lord,  and  the  re- 
strictions of  the  custom.  Croase  v. 
Lawrence,  i62 

11.  Where,  upon  a  contract  for 
the  sale  of  an  estate,  a  separate  and 
distinct  contract  is  made  for  the  sale 
of  the  timber  upon  it,  the  Court  will 
not  enforce  the  latter  contract  unless 
the  vendor  can  give  the  purchaser 
such  possession  and  dominion  over 
the  timber  as  will  entitle  him  to  fell 
and  remove  it;  but,  if  an  entire  con- 
tract be  made  for  the  sale,  both  of 
the  estate  and  the  timber  (notwith- 
standing the  purchase-money  is  made 
up  of  distinct  sums  for  each),  the 
vendor  is  only  bound  to  make  out 
his  title  to  the  land  according  to  the 
contract;  and  the  title  to  the  land  is 
the  title  to  the  timber  upon  it.      lb. 

12.  The  purchaser  of  undistin- 
guished freehold  and  copyhold  land 
and  timber,  under  a  single  and  en- 
tire contract,  must  be  considered  as 
estimating,  in  the  price  he  pays  for 
the  land,  the  price  he  pays  for  the 
timber.     S,  (7.,  467 

13.  Pending  a  dispute  respecting 
the  title  to  land  contracted  to  be 
sold,  and  to  avoid  the  question  as  to 
the  interest  of  the  purchase-money, 
the  vendor  gave  the  purchaser  the 
opportimity  of  investing  the  purchase- 
money  in  Consols  in  the  joint  names 
of  the  vendor  and  purchaser,  pro- 
vided the  investment  was  made  by  a 
certain  day,  and  the  purchaser  made 
the  investment  accordingly: — ffeld, 
that  the  vendor,  having  proposed  the 
investment,  could  not  have  charged 
the  purchaser  with  the  loss,  if  the 
funds  had  fjEdlen,  and  that  the  vendor 
was  entitled  to  the  benefit  accruing 
frx>m  the  frinds  having  risen.  JStir- 
roughea  v.  Browne,  609 

H.  A  purchaser  caxmot  throw 
upon  a  vendor  the  risk  of  an  invest- 
ment of  the  purchase-money;  and  if 
he  makes  a  payment  to  or  on  ac. 
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count  of  the  vendor  in  respect  of  the 
purchase-money,  the  money  paid  be- 
comes the  property  of  the  vendor,  so 
that  the  purchaser  can  claim  no  bene- 
iit  of  any  investment  which  the  ven- 
dor may  make.  lb, 

15.  The  Court  may  not  decree  spe- 
cific performance  of  a  contract  for  the 
sale  of  a  reversion,  if  the  vendor  had 
misled  the  purchaser  by  stating  that 
it  was  subject  to  a  lease  containing 
all  the  usual  covenants  for  repairs, 
&e.y  the  vendor  knowing,  at  the  same 
time,  that  there  was  no  person  against 
whom  the  covenants  could  be  en- 
forced; but  where  property  is  sold 
subject  to  a  lease  so  described,  and 
tenants  are  in  possession  of  the  pro- 
perty, and  pay  their  rent  aooording 
to  the  terms  of  the  lease,  and  the 
vendor  is  not  aware,  at  the  time  of 
the  contract,  of  any  difficulty  in  en- 
forcing the  covenants,  the  Court  will 
not  refuse  to  decree  specific  perform- 
ance, on  the  ground  that  the  vendor 
cannot  shew  upon  whom  the  liability 
of  the  covenants  in  the  lease  has  de- 
volved j  and  the  vendor  is  not  bound 
to  find  out,  and  acquaint  the  pur- 
chaser with,  the  name  of  the  party 
who  may  be  liable  to  such  covenants. 
FlirU  V.  Woodiny  618 

16.  Though  a  puffer  ought  not  to 
be  employed  to  screw  up  the  price, 
or  take  advantage  of  the  ignorance 
of  other  bidders,  yet  a  progressive 
bidding  to  a  fixed  or  reserved  bidding 
by  a  person  employed  by  the  vendor, 
without  the  knowledge  of  the  other 
bidders,  will  not  necessarily  be 
deemed  to  be  taking  an  advantage 
of  their  ignorance.  Ih. 

17.  A  party  to  a  contract  becom- 
ing aware  of  an  objection  to  the  va- 
lidity of  the  contract,  must  forth- 
with state  it  as  an  objection  on  which 
ho  means  to  resist  performance  of 
the  contract;  or  if,  after  such  know- 
ledge, he  treats  the  contract  as  sub- 


sisting, he  will  be  considered  to  have 
waived  the  objection.  lb, 

18.  Though  the  auctioneer  at  a 
sale  by  auction  is  the  agent  of  the 
purchaser,  yet  he  is  not  his  agent  for 
all  purposes;  and  there  is  no  reason 
why  he  may  not  sell  property  of 
which  he  is  himself  the  owner — 
SefnbU.  lb. 

VESTED  LEGACY. 
See  Leqacy. 


VOLUNTARY  DEED. 
See  Family  CoirrRAcr. 

WASTR 

1 .  The  Court,  by  applying  the  doc- 
trine of  equitable  waste,  controls  and 
restrains  the  excessive  use  of  the  le- 
gal power  incident  to  an  estate  unim- 
peachable of  waste,  but  with  reference 
only  to  the  presumed  will  and  inten- 
tion of  the  party  by  whom  the  power 
was  created.    Mcwker  v.  Mcwkir,      1 

2.  In  the  preservation  of  ornamen- 
tal timber,  the  protection  of  the  Court 
is  confined  to  timber  planted  and  left 
standing  for  shelter  or  ornament ;  and 
the  question,  whether  the  protection 
should  be  extended  to  particular  tim- 
ber, is,  therefore,  one  of  fiict,  and  the 
determination  must  depend  upon  the 
evidence  which  can  be  collected  to 
establish  the  fieu^  lb. 

3.  Where  a  tenant  for  life  without 
impeachment  of  waste  had  sold  a 
quantity  of  timber  trees,  which  the 
Court  afterwards  restrained  him  firom 
felling,  on  the  supposition  that  it 
would  be  equitable  waste,  the  Court 
held  that  the  purchasexs  of  the  tim- 
ber were  not  necessary  parties  to  the 
injunction  suit,  but  required  the  Plain- 
tiff to  give  security  to  the  Defendant^ 
not  only  for  the  value  of  all  the  trees 
which  the  Defendant  should  be  pre- 
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vented  from  cutting  by  the  injunc- 
tion, but  also  for  any  loss  or  damage 
the  Defendant  might  incur  or  sustain 
by  reason  of  his  being  prevented  from 
completing  the  sale.  Ih. 

WILL 

1.  Before  the  Court  can  resort  to 
the  context  of  a  will,  in  search  of  a 
meaning  for  the  words  of  a  particular 
clause,  it  must  be  satisfied  that  the 
meaning  of  the  clause  is  different  from 
that  which  the  words  naturally  im- 
l)ort.      Walker  v.  Tipping,  800 
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2.  Cases  in  which  the  Court,  in 
construing  a  will  of  personalty,  will 
look  at  the  original  will  as  well  as  the 
probate  copy.     Oppenheim  v.  Hen/ry, 

802,  n. 


YEAR'S  WAGES. 

A  legacy  of  a  "  year's  wages  "  can- 
not properly  be  construed  to  mean 
the  aggregate  of  the  weekly  wages  of 
a  servant  for  fifty-two  weeks.  Black- 
well  V.  FermarU,  55i 
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